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PRELIMmAHY  NOTE. 


This  Code,  containing  a  proposed  system  of  Penal  Law 
for  the  State  of  New  York,  has  been  prepared  by  the  Com- 
missioners of  the  Code,  pursuant  to  the  directions  contained 
in  the  act  of  the  Legislature  by  which  they  were  appointed. 
A  draft  of  the  work  has  been  distributed  as  required  by 
that  act,*  and  many  alterations  and  amendments  have  been 
introduced  into  the  present  reprint.  A  title  containing  a 
full  system  of  provisions  for  the  management  of  state 
prisons  and  county  jails,  has  been  added  to  the  original 
draft ;  and  the  whole  is  now  ready  for  the  consideration  of 
the  Legislature. 

In  compiling  the  system  of  Penal  Law  embodied  in  this 
Code,  the  following  have  been  the  leading  objects  of  the 
Commissioners: 

1.  To  bring  within  the  compass  of  a  single  volume  the 
whole  body  of  the  law  of  crimes  and  punishments  in  force 
within  this  state.  The  existing  statute  law  of  crimes, 
though  comprehensive,  does  not  abrogate  rules  of  the  com- 

4*  Tlie  act  referred  to  is  chapter  266  of  the  Laws  of  1857.  It  directs  the  Commia- 
sioners  to  prepare  three  Codes;  the  Politioal  Codb,  the  Ciyil  Oodb,  and  the  Pbnal 
Coos.  It  provides  thai  the  Penal  Code  must  define  all  the  crimes  for  which  persons 
can  be  punished,  and  the  punishment  for  the  same ;  and  that  neither  of  the  Codes  shall 
embrace  any  provisions  concerning  actions  or  special  proceedings,  civil  or  criminal,  or  the 
law  of  evidence.  The  act  further  directs  that  whenever  the  Commissioners  shall  have 
prepared  either  Code,  they  shall  cause  it  to  be  distributed  among  judges  and  other  com- 
petent persons  for  examination,  after  which  the  Commissioners  shall  re-examine  their 
work  and  consider  such  suggestions  as  have  been  made  to  them;  and  that  they  shall 
then  cease  the  CodeS|  as  finally  agreed  upon,  to  be  reprinted  and  again  distributed,  six 
moDths  before  being  presented  to  the  Legislature. 
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mon  law  making  criminal  many  acts  which  are  untouched 
by  statute ;  nor  does  it,  in  respect  to  crimes  for  which 
punishment  is  expressly  prescribed,  altogether  dispense  with 
the  necessity  of  reference  to  the  common  law  to  determine 
what  are  the  elements  which  constitute  the  offense.  As 
long  as  the  criminality  of  acts  is  left  to  depend  upon  the 
uncertain  definitions  or  conflicting  authorities  of  the  com- 
mon law,  imcertainty  must  pervade  our  criminal  jurispru- 
dence. The  value  of  the  Penal  Code  must  ultimately 
depend,  in  great  measure,  upon  its  containing  provisions 
which  embrace  every  species  of  act  or  omission  which  is  the 
subject  of  criminal  punishment.  That  fhis  has  been  fully 
accomplished  is  scarcely  to  be  expected.  But  it  should  be 
understood  that  this  has  been  the  endeavor  of  the  Commis- 
sioners ;  and  if  any  act  or  neglect  of  duty,  which,  upon  a 
sound  view  of  public  policy  ought  to  receive  criminal  pun- 
ishment, is  not  made  punishable  by  provisions  of  the  Code, 
they  hope  the  omission  may  be  detected,  and  the  necessary 
provision  supplied,  in  the  course  of  the  deliberations  of  the 
Legislature. 

2.  To  supply  deficiencies  and  correct  errors  in  existing 
definitions  of  crimes.  The  statutory  definitions  of  offenses, 
found  in  our  existing  law,  are  in  many  instances  incomplete 
or  inaccurate,  and  in  some  cases  contradictory  when  com- 
pared with  each  other.  They  have  been  revised,  and  those 
which  bear  upon  co-related  crimes  have  been  collated,  in 
the  desire  to  render  each  definition,  as  far  as  possible,  com- 
plete in  itself  and  independent,  consistent  with  all  defini- 
tions of  analogous  crimes,  and  accurate  in  including  every 
grade  of  the  prohibited  act,  which  deserves  punishment, 
and  excluding  every  act  which,  though  partaking  some 
element  of  the  offense,  is  yet  seen  to  be  innocent 

3.  To  harmonize  the  provisions  of  punishment.  The 
system  of  punishments  instituted  by  the  Revised  Statutes 
was  carefully  devised  and  was  harmonious  and  well  pro- 
portioned, but  later  legislation  has  introduced  many  ine- 
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qualities  and  disparities.  In  this  Code  these  have  been,  to 
a  considerable  extent,  corrected.  In  general,  however,  for 
the  higher  crimes,  the  punishments  prescribed  by  the  exist- 
ing law  have  been  retained,  except  where  special  reasons 
have  called  for  a  modification ;  while  in  respect  to  lesser 
crimes,  the  limit  of  power  of  the  courts  to  impose  fines  for 
misdemeanors  in  general,  has  been  somewhat  increased,* 
and  many  crimes  of  inferior  grade  have  been  left  to  be 
punished  as  misdemeanors,  the  particular  measure  of  pun- 
ishment imposed  by  the  existing  law,  being  omitted. 

4.  To  supply  prohibitions  of  acts  deserving  of  punish- 
ment, but  not  ptmishable  by  the  present  law.  The  progress 
of  society  creates  new  opportunities  and  new  temptations 
to  crime,  which  require  to  be  met  by  new  provisions  of 
law.  The  statutes  of  other  jurisdictions  have  been  exten- 
sively consulted  for  provisions  which  might  meet  by  antici- 
pation new  developments  of  crime ;  and  the  effort  has  been 
to  adapt  the  Code  as  fully  as  possible  to  the  wants  of  the 
present  time* 

If  the  views  and  purposes  above  mentioned,  had  been 
followed  without  qualification  and  restriction  in  the  com- 
pilation of  the  Code,  the  result  would  have  been  quite 
different  firom  that  which  has  been  reached.  The  Commis- 
sioners have,  however,  in  a  number  of  instances,  felt 
restrained  from  framing  provisions  of  the  Code  in  the  man- 
ner which  has  appeared  absolutely  best,  by  their  sense  of 
the  dangers  and  evils  attendant  upon  haaly  innovations 
upon  the  existing  law.  They  have,  in  fact,  usually  con- 
sidered, in  the  first  place,  the  existing  statute  law  of  the 
state  relative  to  each  crime,  and  so  far  as  it  has  appeared 
correct  and  consistent,  and  was  believed  to  have  been 
approved  in  practical  administration,  it  has  been  preserved ; 
such  modifications  in  phraseology  being  madcl,  as  were 
suitable  to  render  the  various  sections  of  the  Code  as  a 
whole,  homogeneous.    It  has  only  been  where  alterations 

«•  See  section  14  of  the  Code,  and  the  note  thereto. 
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or  additions  of  the  law  have  been  felt  to  be  needed,  that 
they  have  been  introduced.  Influenced  by  these  consider- 
ations, the  Commissioners  have,  in  many  instances,  refrained 
from  omitting  a  special  prohibition  of  a  particular  species 
of  act,  even  though  they  thought  the  provision  needless 
for  the  reason  that  all  acts  of  that  class  were  embraced  in 
a  more  general  prohibition  found  elsewhere.  Where  a 
statute  forbidding  a  particular  species  of  acts  has  for  years 
existed  along  with  a  general  provision  impliedly  embracing 
the  same  cases,  there  is  danger  in  omitting  the  special  pro- 
vision, however  needless  it  may  be,  lest  an  inference  should 
be  drawn  from  the  omission,  that  the  act  was  designed  to  be 
made  no  longer  punishable.  Where  provisions  of  existing 
statutes  have  been  thought  unobjectionable  in  themselves, 
but  useless  because  embraced  in  eflfect  in  other  provisions 
of  a  more  general  character,  they  have,  therefore,  in  many 
cases  been  retained  by  the  Commissioners,  in  the  belief 
that  the  omission  of  them  may  more  safely  be  made  in  the 
ultimate  revision  of  the  work  by  the  Legislature,  than  at 
present  And  it  will  be  found  that  the  bulk  of  the  Code, 
in  its  present  ^shape.  may  be  materially  reduced  without 
impairing  its  clearness  and  efficiency,  by  a  rigid  exclusion 
of  particular  provisions  which  are  capable  of  being  com- 
bined in  general  ones,  accompanied  by  some  enactment 
which  shall  prevent  the  argument  that  because  a  former 
prohibition  of  an  act  was  omitted  from  the  Code,  therefore 
it  must  be  deemed  the  intent  of  the  Legislature  that  it 
should  no  longer  be  punishable. 

It  is  to  be  borne  in  mind,  that  the  subjects  of  procedure 
and  e%ddence  in  criminal  cases,  are  excluded  from  the  scope 
of  the  Pexial  Code;  those  topics  being  embraced  in  the 
Codes  reported  by  the  Commissioners  of  practice  and 
pleadings.  The  Penal  Code  relates  chiefly  to  the  enume- 
ration and  definition  of  crimes,  and  the  designation  of  the 
kind  and  measure  of  punishment  to  be  inflicted  for  each. 
The  first  two  titles  of  the  Code,  embody  some  general 
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principles  relative  to  criminal  responsibility,  which  are  inde- 
pendent of  the  distinctions  between  offenses.  The  fifteen 
titles  which  follow  are  occupied  with  provisions  relative  to 
the  varions  crimes,  separately  considered.  The  eighteenth 
title  contains  some  general  provisions  concerning  the  inter- 
pretation and  application  of  the  preceding  portions  of  the 
Code.  The  nineteenth  title  treats  of  prison  discipline  in 
its  application  to  onr  state  prisons  and  county  jails. 

To  aid  in  the  critical  examination  of  the  work,  the  Com- 
missioners have  embraced  in  this  volume,  several  auxiliary 
papers.  The  first  of  them,  which  is  appended  to  this  pre- 
liminary note,  is  a  Table  op  the  Peincipal  Crimes  hereto- 

FOEE  recognized  IN  THE  JURISPRUDENCE  OF  GrEAT  BrITAIN 

OK  America.  This  table  is  not  precisely  an  index  to  the 
Code,  though  it  will  serve  as  such  in  a  measure.  It  is 
intended  as  a  means  of  testing  the  completeness  of  the  pro- 
visions reported.  It  mentions  the  various  crimes  described 
in  works  on  penal  law,  usually  considered  authorities  in 
this  country.  If  a  crime  is  provided  for  by  the  Code, 
reference  is  given  to  the  place  where  the  provision  may  be 
found.  If  no  provision  has  been  made,  the  reason  for  the 
omission  is  briefly  indicated. 

Other  papers  introduced  with  the  same  view,  will  be 
found  as  appendices  at  the  end  of  the  volume. 

The  Commissioners  acknowledge,  with  thanks,  the  assist- 
ance rendered  them  in  revising  their  original  draft  of  this 
Code,  by  many  gentlemen  of  the  profession  in  this  state  and 
elsewhere,  who  have  contributed  suggestions  towards  the 
perfection  of  the  work.  Assistance  of  this  description  has 
been  rendered  by  so  many  friends  that  it  would  be  difficult 
to  mention  all.  The  Commissioners  may,  however,  with- 
out undervaluing  the  contributions  of  others,  mention 
Charles  Sprengel  Greaves,  Esq.,  of  London,  one  of  her 
majesty's  counsel,  as  one  to  whom  they  are  under  especial 
obligations.  Mr.  Greaves*  labors  and  experience  in  the 
reform  of  the  criminal  law,  as  one  of  the  commissioners 
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for  the  amendment  of  the  statute  law  of  Great  Britain,  and 
otherwise,— extending  over  more  than  a  decade  of  years, 
and  <5overing  nearly  all  the  important  topics  of  the  law  of 
crimes, — qualified  him  in  an  eminent  degree  for  the  task 
of  advising  upon  the  labors  of  the  Commissioners;  and  a 
careful  and  painstaking  examination  of  their  draft,  made 
by  him,  enabled  him  to  make  numerous  suggestions  towards 
J  improvemeni,  a  large  number  of  wlSi  are  embodied 
in  this  repiint 

The  Commissioners  cannot  close  this  note  without  express- 
ing their  obligations  to  Messrs.  Benjamin  Vaughan  Abbott 
and  Austin  Abbott,  of  the  bar  of  New  York,  who  have 
assisted  them  in  portions  of  their  work  on  the  Political, 
Civil  and  Penal  Codes,  and  to  whose  diligence,  ability  and 
accurate  leaminff  they  have  been  much  indebted. 

WiU>  the«  4l-«o^  ««  Conmu^ioner.  respoctfoUy 

submit  the  Penal  Code  to  the  consideration  of  the  Legis- 

lature 

DAVID  DUDLEY  FIELD. 

WM.  CURTIS  NOYES. 

ALEXANDER  W.  BRADFORD. 

New  York,  December,  1864. 


A    TABLE 


or  THB 


PKINOIPAL   CRIMES, 


BSBBTOT08B  BIOOGNIZED  IK  THB 

LAW  OF  GREAT  BRITAIN  OR  AMERICA, 

ssowBirc} 

WHEBB  THEY  ABB  TBEATBD  IN  THB  PBNAL  CODE,  OB,  WHY  THET  ABB 

OMITTED  FBOM  IT. 


I 


Abandonment  of  cliildren. 

This  offenfle  ifl  covered  by  seotion  882  of  the  Penal  Code. 

Abduction. 

This  term  is  commonly  nsed  to  designate  taking  a  woman  and 
compelling  her  to  marry  or  to  be  defiled ;  accomplished  by  means 
of  ibrce  nsed  either  at  the  taking,  or  at  the  marriage  or  defilement. 
This  offense  was  made  felony  by  Stat^  2  JBen.  VITy  ch.  2,  and 
benefit  of  clergy  was  taken  away  by  Stat^  89  J^iz^  ch.  9. 

This  crime  is  made  pnnishable  in  part  by  section  819  of  the 
Code;  but  chiefly  by  sections  826  and  827. 

Abortion. 

Using  means  to  procure  abortion  is  coyered  by  section  884. 
Submitting  to  attempt  to  procure  abortion,  by  section  885. 
Cases  where  death  results  are  provided  for  by  sections  249  and 
250. 
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Absence  from  chtirch. 

The  omission  to  attend  church  for  one  month,  was  made  indicta- 
ble by  statute,  in  England.  See  Stat.<,  23  JEJliz.^  c.  1,  §  5  ;  3  Jac.  1, 
c.  4 ;  2  Chitt.  Cr,  X.,  20,  note  d.  Similar  statutes  have  at  former 
times  existed  in  this  country. 

"So  provisions  enforcing  attendance  at  church  are  introduced  in 
the  Code ;  though  the  right  to  attend  is  protected  bj  sections  54, 
55  and  56. 

Accessories. 

Accessories  in  felony  are  made  punishable  by  section  28» 

Administering  poison.  See  Poison. 
Adulterations  of  food,  &c. 

Are  covered  by  seolionfl  461,  462. 

Adultery. 

This  is  not  criminally  punishable  by  the  English  common  law, 
though  it  is  by  the  law  of  Scotland,  and  by  the  statutes  of  several 
of  the  United  States. 

In  this  state  it  has  not  been  considered  a  subject  of  criminal 
punishment;  and  the  question  being  a  familiar  one,  and  our  existing 
rule  well  settled,  the  commissioners  have  not  suggested  any  change. 

Affidavit 

False  swearing  in  an  affidavit  is  made  perjury  by  section  150. 

Procuring  another  to  make  a  false  affidavit  is  subornation  of  per- 
jury, by  section  162. 

The  refusal  of  an  officer  to  take  and  certify  an  affidavit,  in  a  pro- 
per case,  is  covered  by  section  215. 

Making  an  affidavit,  or  taking  one  in  unauthorized  cases,  is 
covered  by  sections  181  and  182. 

The  refusal  of  an  individual  to  make  an  affidavit  is  not  made 
criminal,  except  so  far  as,  under  peculiar  circumstances,  it  may 
constitute  a  criminal  contempt  of  court,  imder  section  201,  subdi- 
visions 4,  5  or  6.  In  general,  the  duty  is  left  to  be  enforced  by 
attachment  or  other  appropriate  civil  remedy. 

Afl5^y. 

At  common  law,  the  fighting  together  of  two  or  more  persons, 
in  some  public  place,  to  the  terror  of  the  people.    It  is  said  to  be 
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distingnisbable  from  common  aasaalt  and  battery,  in  that  it  must, 
of  necessity,  occur  in  a  public  place ;  and  from  riot,  in  that  two 
persons  may  commit  an  affiray,  while  at  least  three  are  required  to 
constitute  riot 

In  the  Code,  what  would  be  an  afi&ay  at  common  law,  is  left  to 
be  punished  as  a  common  assault  and  battery,  under  section  307 ; 
unless  it  is  attended  by  circumstances  which  make  it  a  duel,  under 
section  293  ;  or  a  riot,  under  section  474. 

Animals. 

Injuries  to  property  in  animals  are  covered  by  secdons  698  and 
699 ;  and  see  702. 

'Cruelty  to  animals,  by  section  699 ;  and  see  702. 

Instigating  fights  between  animals,  by  sections  700  and  701. 

The  criminal  responsibility  of  the  owner  of  a  mischievous  animal 
which  kills  a  human  being,  is  defined  by  section  253. 

Apostacy. 

A  total  renunciation  of  Christianity,  by  one  who  has  once  pro- 
fessed it,  but  afterwards  embraces  either  a  false  religion  or  no 
religion  at  all.  This  was  made  punishable  by  9  and  10  Wm.  UI^ 
eh.  32. 

It  is  not  treated  as  a  crime  by  the  Code. 

Arresting  a  corpse. 

Covered  by  section  359. 

Arson. 

Originally,  arson  was  the  burning  of  a  human  habitation.  The 
term  has  been,  in  this  state,  and  in  other  jurisdictions,  extended 
by  statute,  to  embrace  the  burning  of  other  descriptions  of  pro- 
perty not  involving  danger  to  human  life. 

In  the  Code,  the  term  is  used  in  its  original  and  restricted  sense. 
See  sections  521-539. 

Other  criminal  burnings  are  punishable  as  malicious  mischief; 
under  section  703. 

Artisans  going  abroad. 

It  was  at  one  time  criminal  in  England  for  artisans  to  leave  the 
realm,  with  an  intent  to  exercise  their  trade  in  a  foreign  country ; 
though  the  rule  is  now  abrogated. 

This  is  not  made  punishable  by  the  Code. 
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Assault  and  Assault  and  Battery. 

Covered  by  sections  804-308. 

Assault  with  intent  to  kill. 

Covered  by  sections  278,  279. 

Assault  with  intent  to  commit  other  felony. 

Covered  by  sections  290,  292. 

Assignments.  See  Fraudulent  assignments. 
Attempts. 

As  respects  many  crimes,  the  attempt  is  declared  punishable 
equally  with  the  commission. 

Besides  these  provisions,  attempts  in  general  are  covered  by  seo- 
tions  746,  746. 

Attorneys. 

Buying  demands  to  sue,  is  covered  by  section  194. 

Lending  money  upon  claims  received  for  collection,  by  section 
196. 

Renewing  application  for  stay  of  trial,  without  leave,  by  section 
202. 

Fraudulent  practices,  by  section  209. 

Allowing  process  to  be  wrongfully  sued  out  in  his  name,  by  sec- 
tion 210. 

Misconduct  relative  to  criminal  prosecutions,  by  sections  780, 
731. 

Auctioneers. 

Various  offenses  by,  are  covered  by  sections  502-610. 

Barratry. 

In  the  sense  of  misconauct  by  a  ship  master,  this  offense,  so  far 
as  it  is  deemed  a  criminal  offense  properly  cognizable  by  ih^  law 
of  this  state,  is  covered  by  section  628.  See  also  sections  630  and 
632. 

In  the  sense  of  stirring  up  suits  and  quarrels,  barratry — or  bar- 
retry — is  covered  by  sections  190-193. 

Bathing  in  public.  See  Exposure  of  tve  person. 
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Battery.    See  Assault. 

Bawdy  houses. 

■ 

Corered  by  Bections  367,  369. 

Begging. 

Is  not  treated  as  a  crime,  but  left  to  be  dealt  with  under  the 
provisions  reported  in  the  Code  of  Criminal  Procedure,  relative  to 
vagrants,  so  far  as  they  apply. 

Bets  and  wagers. 

In  conformity  with  the  existing  law,  these  are  made  criminal  in 
certain  cases  only.  See  sections  62,  388,  389,  390,  400,  486,  700. 

Bigamy.    , 

Covered  by  sections  338-340.  See  also  section  341. 

Black  mailing.  See  Extortion* 
Blasphemy. 

Covered  by  sections  31^3. 

Body  snatching. 

Covered  by  sections  355-367. 

Breaking.    See  Housebreakings   Pound  Breach  and  Prison 
Breach ;  also  Sabbath  Breaking. 

Bribery. 

Of  electors,  is  covered  by  sections  61-65. 
Of  executive  officers,  by  sections  98,  99,  102-109. 
Of  legislative  officers,  by  sections  120,  121. 
Of  judicial  officers,  jurors,  <fcc.,  by  sections  125,  126,  127, 129. 
Of  witnesses,  by  sections  162-170. 

Of  officers  or  agents  of  the  state  employed  o,n  the  canals,  by  sec- 
tions 516,  517. 

Buggery. 

Is  made  punishable,  though  without  employing  this  term,  by 
sections  343,  344.    . 
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Bull  baiting. 

Covered  by  sectioiifl  701,  702. 

Burglary. 

Covered  by  sections  640-548. 

Burial. 

Violations  of  the  right  o^  are  covered  by  sections  345-^62. 

Buying. 

A  corpse  for  purposes  of  dissection  is  covered  by  section  356. 

A  public  office,  by  section  106. 

Lands  in  suit,  by  section  187. 

Pretended  titles,  by  section  188. 

Demands  for  suit,  by  attorneys,  &c.,  by  sections  194, 196. 

Lottery  tickets,  by  section  374. 

Stamped  botties,  by  section  417. 

Carnal  abuse  of  children. 

Covered  by  section  319,  subd.  1.  See  also  sections  327-329. 

Carrying  concealed  weapons. 

Covered  by  section  455. 

Challenging. 

To  fight  a  duel,  is  covered  by  section  297. 

To  engage  in  a  prize  fight,  by  sections  486,  487. 

Champerty. 

An  agreement  to  assist  another  in  prosecuting  a  suit,  in  ooiih 
sideration  of  receiving  a  share  of  the  sum  or  property  recovered. 

So  far  as  the  contracts  of  this  nature  are  criminal  by  our  existing 
law,  the  provisions  relating  to  them  have  been  retained;  without 
being  extended.    See  sections  187, 188, 194-200. 

Cheats. 

Covered  by  sections  620-627. 

Children. 

Abandoning  children,  is  covered  by  section  332. 

Stealing,  by  section  337. 

Fraudidentiy  producing,  by  section  212. 
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< 

Sobstitating  one  for  anotlier,  by  section  218. 
Neglect  to  provide  for,  by  section  833. 
Concealing  birth,  or  death  of,  by  section  886. 
Carnal  abuse  of^  by  section  319. 
Enticing  away  for  illicit  purposes,  by  section  829. 

Gockfigliting. 

Covered  by  sections  701,  702. 

Compassing  to  kill  the  king. 

This  is  mentioned  as  a  specific  offense  by  early  English  writers. 

Under  our  elective  form  of  government,  no  necessity  has  been 
felt  for  guarding  the  lives  of  executive  officers,  by  provisions  of  law 
additional  to  those  prescribed  in  favor  of  citizens ;  and  no  such 
provisions  are  embodied  in  the  Code. 

Compounding  crimes. 

Covered  by  section  183. 

Compounding  prosecutions. 

Covered  by  section  184. 

Concealed  v^eapons. 

Carrying  these,  is  covered  by  section  455. 

Comuration,    Divination,    Fortune-telling,    Enchantment, 
msLgic,  Prophesying,  Sorcery,  Witchcr^ 

These  have  formerly  been  dealt  with  as  crimes,  upon  the  theory 
that  it  was  possible  that  truth  should  be  ascertained,  or  real  effects 
produced,  by  supernatural  means.  In  this  aspect  the  law  of  this 
subject  is  obsolete. 

Practices  of  pretending  to  exercise  supernatural  powers,  or  make 
pretended  revelations,  are  left  to  the  operation  of  the  law  relative 
to  &lse  pretenses  or  to  vagrants. 

Conspiracy. 

Covered  by  sections  224-226,  673. 

Contempts. 

Such  contempts  as  are  deemed  proper  subjects  of  indictment,  are 
made  indictable,  by  section  201.    See  also  202-205. 
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Contempts  generally  are  left  to  be  punished  as  suoh,  by  the 
appropriate  proceeding  for  that  purpose.  See  sections  740,  741) 
V85. 

Counterfeiting. 

Covered  by  sections  663-683. 

Cmne  against  nature. 

Provided  for  by  sections  348,  344. 

Cruelty  to  animals. 

Covered  by  sections  699-702. 

Cursing. 

Treated  under  the  term  "profane  swearing,"  in  sections  84-37. 
Cutting  stamps. 

IBVom  writings,  with  intent  to  use  them  fraudulently  upon  other 
writings.    This  is  made  punishable  in  Eng.,  by  12  6^60.  UI^  ch.  48. 

This  being  a  fraud  upon  the  United  States  revenue,  is  left  to  be 
punished  by  the  laws  of  the  United  States. 

Dacoity. 

This  term  is  used  in  the  recent  Indian  Penal  Code  to  designate 
robbery  conmdtted'by  persons  going  in  gangs  for  that  purpose. 

Without  employing  this  name,  an  increased  punishment  ia  pro- 
vided for  this  form  of  robbery  by  section  289. 

Defamation. 

Criminal  penalties  are  not  extended  to  slander. 
Libel  is  covered  by  sections  309-318. 

Deforcement. 

In  Scotch  criminal  law,  an  attempt  to  obstruct  justice  by  hin- 
dering or  resisting  officers  of  the  law  in  the  execution  of  their  duty. 

The  various  forms  of  this  offense  are  covered,  without  employing 
this  name,  by  sections  69,  100,  101,  134,  136,  144, 180,  201,  subd. 
6,  224,  subd.  6,  440,  476,  subd.  2,  484,  601. 

Demembration. 

In  Scotch  law,  the  separation  of  any  member  from  the  body. 
Is  treated  under  the  term  '^maiming"  in  sections  2dd«>2?l. 


TABLE  OP  CRIMES.  xvu 

Desertion. 

Desertion  of  soldiers  from  military  service.  In  England  this 
was  formerly  a  crime  cognizable  in  the  common  law  courts,  though 
it  is  bcHevcd  to  be  so  no  longer. 

It  is  left  by  the  Code  to  be  dealt  with  by  the  military  law.  See 
section  785. 

Directors  of  corporations. 

Various  offenses  by,  are  covered  by  sections  646-668. 

Disorderly  Louses. 

Covered  by  sections  868,  369.    See  also  section  675. 

Disorderly  persons. 

This  Code  does  not  provide  for  disorderly  persons,  but  leaves 
them  to  be  dealt  with  under  the  system  reported  in  the  Code  of 
Criminal  Procedure. 

Dissection. 

Dissection  of  human  bodies  is  made  punishable,  except  in  special 
cases,  by  section  349. 

Disturbing  meetings. 

Disturbing  religious  meetings  is  covered  by  sections  55,  56. 
Disturbing  political  meetings,  by  sections  79-81. 
Disturbing  funerals,  by  section  360. 
Disturbing  other  lawful  meetings,  by  section  473. ' 

Divination.    See  Conjuration. 
Drunkenness.    See  InUmeation. 

Dueling. 

Covered  by  sections  246,  293-303. 

Eavesdropping. 

At  common  law,  the  offense  of  listening  about  a  dwelling  house 
to  hear  and  repeat  what  is  said  therein. 

Thb  offense  is  extended  to  relate  to  buildings  generally,  and 
made  punishable  by  section  471. 
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Elections. 

Frauds  upon  the  elective  franchise,  and  other  infringements  of  the 
purity  and  freedom  of  elections,  are  provided  for  by  sections  61-95. 

Embezzlement. 

The  existing  law  relative  to  this  offense  is  considerably  enlarged 
and  strengthened,  by  sections  601-612. 

Embracery. 

At  common  law,  the  attempt  lo  corrupt  a  jury. 

Without  using  this  term,  the  offense  has  been  provided  for,  not 
only  as  respects  juries,  but  also  as  to  referees,  arbitrators  and  all 
persons  authorized  to  hear  and  determine  a  controversy,  by  sections 
125,  131.     See  also  sections  128,  129,  133. 

Engrossing. 

At  common  law,  the  buying  np  of  largo  quantities  of  provisions 
with  intent  to  raise  the  market  price  by  creating  a  scarcity. 

The  tendency  of  our  law  being  towards  liberty  in  matters  of 
trade,  the  mere  purchasing  of  goods  in  quantities  is  not  declared 
punishable  by  the  Code.  But  the  use  of  any  fraudulent  means  to 
affect  the  market  price  of  property  is  covered  by  section  469. 

Escape. 

The  allpwing  a  person  lawfully  in  custody  to  depart  from  con- 
finement ;  also  the  departure  of  such  person  from  the  place  of  con- 
finement, if  accomplished  without  breaking  the  same. 

Covered  by  sections  136-146. 

Exercising  trade. 

Exercising  a  trade  without  having  served  apprenticeship,  was 
made  indictable  by  StaLy  5  £liz,y  ch.  4. 

No  such  rule  is  deemed  applicable  in  this  state. 

■ 

Exporting. 

Exporting  wool,  leather,  sundry  metals,  live  sheep,  Ac,  was 
formerly  criminal  in  England.  (3  Co.  Inst.,  95-97,  note.) 
No  such  offense  is  recognized  in  the  Code. 
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Exposure  of  the  person. 

Provided  for  by  section  863. 

Extortion. 

Covei*ed  by  sections  tfl3-019. 

Falcon  stealing. 

This  was  made  felony  by  Stat<,  37  JEdw.  Ill,  eh.  19 ;  but  that  act 
amonnts  only,  in  fact,  to  declaring  falcons,  hawks,  &c.,  property, 
therefore  the  subject  of  larceny. 

General  provisions  upon  the  subject  of  larceny  are  given,  in  sec- 
tions 584-600 ;  but  the  question  what  is  to  be  deemed  property,  is 
not  within  the  scope  of  the  Code. 

• 

False  x>ersonation. 

Covered  by  sections  620-622. 

False  pretenses ;  False  tokens. 

Obtaining  property  by  false  pretenses  or  tokens,  is  covered  by 
sections  623-627. 

False  weights  and  measures. 

listing  them  to  defraud,  is  covered  by  sections  634-640. 

Forcible  entry  and  detainer. 

Covered  by  section  492. 

Forcible  marriage.    See  Abduction. 
Forestalling. 

As  described  by  Stat,,  5  and  6  £Jdie.  VJ,  ch.  44,  consists  in  buying 
up  merchandise  on  the  way  to  market ;  or  dissuading  persons  from 
bringing  merchandise  to  market ;  or  persuading  them  to  enhance 
the  price,  when  there. 

The  tendency  of  our  law  being  towards  liberty  in  matters  of 
trade,  these  acts  are  not  made  punishable  unless  some  false  or 
fraudulent  means  are  employed  to*  affect  the  market  price.  That 
offense  is  covered  by  section  469. 

Forgery. 

Covered  by  sections  553-583. 


TABLE  OF  CRIMES. 
Fornication. 

This  is  an  indictable  oifense  in  Scotland  and  in  several  of  the 
United  States. 

As  it  is  not  indictable  by  our  existing  law,  and  no  new  reasons 
are  perceived  for  declaring  it  so,  the  oommissioners  have  not  urged 
any  change. 

Fortune-telling.  See  Conjuration. 
Frauds. 

In  fitting  out  and  destroying  vessels,  are  covered  by  sections 
628-630. 

In  destroying  property  insured,  by  sections  632,  633. 

In  use  of  false  weights  and  measures,  by  sections  634-640. 

In  management  of  corporations,  by  646-008. 

In  sale  of  passage  tickets,  by  sections  669-682. 

In  relation  to  documents  of  title  to  merchandise,  by  sections 
683-691. 

To  affect  market  price  of  merchandise,  by  section  469. 

Fraudulent  assignments. 

Covered  by  sections  641-644. 

Fraudulent  insolvencies. 

By  individuals,  are  covered  by  sections  641-644. 
By  corporations,  by  sections  659-660. 

Gambling,  Gaming. 

Covered  by  sections  385-400. 

Gambling  or  Gaming  houses. 

Prohibited  by  section  392,  and  see  397,  390. 

Game. 

The  existing  law  for  the  preservation  of  game  is  continued  in 
force,  by  section  786,  subd.  23. 

Grand  Larceny. 

Covered  by  sections  587,  589,  591,  592. 
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Hamesncken. 

Id  Scotch  ]a%y,  the  felonious  seeking  and  invasion  of  a  person  in 
his  dwelling  bouse. 

The  burning  of  a  dwelling  house,  is  treated  under  the  term 
**  arson ;"  and  breaking  or  entering  a  dwelling  house,  for  criminal 
purposes,  under  "burglary."  Except  as  provided  under  these 
heads,  the  Code  does  not,  in  general,  regard  the  circum.stmce  that 
a  criminal  injury  was  inflicted  within  the  dwelling  of  the  sufferer, 
as  modifying  the  character  of  the  crime. 

Health  laws. 

Violations  of,  are  provided  for  by  sections  435-441. 

Heresy. 

Is  enumerated  among  crimes  by  English  authorities ;  as  consist- 
ing, not  in  a  total  repudiation  of  Christianity,  but  in  a  denial  of 
some  of  its  essential  doctrines,  publicly  and  obstinately  avowed. 

The  telidency  of  our  law  is  so  decided  towards  liberty  in  matters 
of  religious  faith,  that  provisions  against  heresy  are  clearly  un- 
suitably embodied  in  the  Code. 

Homicide. 

Covered  by  sections  236-262. 

Horse  racing. 

Racing  near  a  court,  is  prohibited  by  section  207. 
For  a  bet  or  stake,  by  section  400. 
Upon  a  highway,  by  section  472. 

Honse  breaking. 

Covered  by  section  550. 

Illegal  voting. 

Covered  by  sections  68-74* 

Incest. 

Provided  for  by  section  842. 

Indecent  Exposures. 

Provided  for  by  section  863. 
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Insolvencies. 

Fraudulent  insolvencies  by  individuals  are  covered  by  sections 
641-644. 
Those  of  corporations,  by  sections  C59,  660. 

Intoxication. 

Intoxication  of  physicians,  is  provided  for  by  sections  257,  404. 
Intoxication  of  persons  employed  on  railroad  trains,  by  section 
462. 
Intoxication  in  public  places,  by  section  725. 

Keeping  bawdy  and  disorderly  bouses. 

Covered  by  sections  367-369. 

Eddnapping. 

Covered  by  sections  272-276. 

Larceny. 

Covered  by  sections  584-600. 

Leasing  making. 

In  Scotch  law,  calumny  directed  against  the  king. 

Under  our  elective  form  of  government  no  necessity  is  perceived 
for  punishing  calumny  affecting  public  officers,  otherwise  than  as 
they  share  the  protection  accorded  to  citizens  generally.  No  pro- 
visions on  this  subject  are  given  in  the  Code. 

Libel. 

Covered  by  sections  809-318. 

Lotteries. 

Prohibited  by  sections  370-384. 

Magic.  See  Conjuration. 
Maiming. 

'   Of  persons,  is  covered  by  sections  263-271. 
Of  animals,  by  section  699. 
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Maintenance. 

Officiously  intermeddling  in  a  suit  that  no  way  belongs  to  one ; 
by  assisting  either  party,  with  money  or  otherwise,  to  prosecute 
or  defend  it. 

In  so  far  as  intervening  in  a  single  lawsuit  in  which  one  is  not 
a  party,  is  criminal  by  our  existing  law,  the  provisions  relative  to 
it  are  retained,  without  being  extended.  See  sections  187,  188, 
1 94-200. 

The  practice  of  fomenting  lawsuits  is  made  punishable  by  sec- 
tions 190-193. 

Malicious  mischief. 

Covered  by  sections  696-722. 

Malpractice. 

As  to  malpractice  by  attorneys,  see  sectiona  194,  196,  202,  209, 
210,  730,  731. 

By  physicians,  257,  404. 

Manslaiigliter. 

Covered  by  sections  248-269. 

Masquerades. 

Are  covered  by  sections  478,  480. 

Maybem.  See  Maiming. 
Mock  auctions. 

Covered  by  section  627. 

Multiplication  of  precious  metals. 

This  was  formerly  considered  a  crime  in  England.  (3  Co,  InsC.^ 
74.) 

The  impossibility  of  the  act  being  now  understood,  the  rule  by 
which  it  was  once  thought  punishable,  is,  of  course,  obsolete. 

Murder. 

Covered  by  sections  241-257. 

Mutilation. 

As  to  mutilations  of  persons  and  animals.  See  Maiming, 
As  to  mutilations  of  written  instruments.  See  sections  147, 148| 
713,  716,  721. 
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Nuisances. 

Punishable  hj  sections  430-484. 

Obscene  books  and  pictures. 

Covered  by  sections  363-366. 

Omitting  to  bury. 

Omitting  to  bury  the  body  or  remains  of  a  dead  person,  is  mado 
punishable  by  sections  350-353. 

Perjury. 

Covered  by  sections  160-161. 

Petit  larceny. 

Covered  by  sections  686-688,  690. 

Prophesying.  See  Conjuration. 
Petit  treason. 

This  offense  was  abolished  by  the  Revised  Statutes,  and  is  not 
restored  by  the  Code.    See  section  239. 

Piracy. 

Is  left  to  be  dealt  with  under  the  laws  of  the  United  States. 
Burning  a  vessel  within  this  state  is,  however,  made  arson,  by  sec- 
tions 521  and  522;  and  destroying  or  injuring  vessels,  or  their 
cargoes,  with  intent  to  defraud  insurers,  &c.,  is  punishable  by  sec- 
tions 628-630. 

Poison. 

Administering  stupefying  drug  to  facilitate  commission  of  felony, 
is  covered  by  section  292. 

Poisoning  food,  wells,  <fcc.,  by  section  405. 

Selling  poison  without  record  and  label,  by  sections  446-448. 

Poisoning  animals,  by  section  698. 

Posting.  ^ 

For  not  fighting  a  duel,  is  covered  by  section  300. 

Pound  breach. 

It  is  doubted,  in  English  law,  whether  breaking  a  pound  to 
rescue  cattle  therefrom,  when  unaccompanied  by  any  breach  of  the 
peace,  should  be  deemed  a  crioiinal  offense,  or  only  a  civil  trespass. 
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It  has  not  been  thonght  needful  to  specify  it  as  a  crime  in  the 
Code.  If  the  circumstauoes  amount  to  resisting  a  public  officer, 
or  rescuing  property  from  one,  the  act  is  punishable  by  sections 
180,  135. 

■ 

Polygamy. 

This  offense  is  included  in  bigamy,  which  is  covered  by  sections 
338-340. 

Prison  breach. 

Covered  by  sections  136-146. 

Prize  fights. 

Covered  by  sections  485-491. 

Profane  swearing. 

Covered  by  sections  34-37. 

Sacing.  See  Horse  Racing. 
Bai>e. 

Provided  for  by  sections  319-324. 

Segrating. 

As  described  by  Stat.j  5  and  6  JEdto,  FTj  ch.  14,  is  the  buying 
ap  of  provisions  in  any  market  and  selling  them  again  in  the  same 
market  or  within  four  miles  of  it. 

The  rule  of  the  English  law,  punishing  this,  is  deemed  inappli- 
cable at  the  present  day  in  this  state.  See  Engroaaing^  JForestaUing, 

Beceiving  stolen  goods. 

Covered  by  section  598. 

Bescues. 

Covered  by  sections  134, 135 ;  see  also  141-144. 

Beset  of  theft. 

In  Scotch  law,  is  the  receiving  and  keeping  of  stolen  goods, 
knowing  them  to  be  such,  and  with  intent  to  conceal  them  from 
the  owner. 

This  offense  is  treated  in  the  Code,  but  not  under  this  name. 
See  section  598. 
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Besisting  officers. 

General  resistance  to  a  statute  is  covered  by  section  69. 
llesisting  election  officers,  by  sections  83,  84. 
Resisting  executive  and  administrative  officers  generally,  by 
sections  101,  180,  224,subd.  5,  475,  subd.  2. 

Compelling  adjournment  of  legislature,  by  section  115. 
Retaking  goods  from  custody  of  officer,  by  section  135. 
Assisting  prisoner  to  escape  from  officer,  by  section  144. 
Resisting  execution  of  process,  by  sections  179,  484. 
Intimidating  officer,  by  section  185. 
Obstructing  health  officer,  by  section  440. 
Obstructing  revenue  officer,  by  section  501. 

Betiiriiing  from  transportation. 

The  provisions  of  the  English  statute  upon  the  subject  of  return- 
ing from  transportation  before  dischai'ge  are,  of  course,  deemed 
'     inapplicable  in  this  state. 

Riot. 

Covered  by  sections  474,  475,  481-483. 

Robbery. 

Covered  by  sections  280-289. 

Bout. 

Covered  by  sections  476, 479. 

Sabbath  breaking. 

Covered  by  sections  88-52. 

"Sacrilege. 

Provided  for,  without  however  employing  this  term,  by  sections 
550,  704. 

Scolds. 

•  It  has  not  been  thought  needful  to  continue  the  rule  of  the  coQi- 
mon  law  specifically  punishing  common  scolds. 

Second  offenses. 

Increased  punishment  for  these  is  prescribed  by  sections  748-751. 

Seducing. 

Artisans  to  leave  the  realm,  was  formerly  indictable  in  England, 
but  is  believed  to  be  so  there  no  longer. 
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No  reason  is  perceived  for  creating  such  a  crime  in  this  state. 

Seducing  )>ersons  to  serve  a  foreign  prince  as  a  soldier,  was  made 
felony  by  9  Geo.  77,  ch.  30,  §  1, 

This  is  left  to  be  dealt  with  under  the  laws  of  the  United  States. 

Seducing  soldiers  from  their  duty,  was  made  punishable  by  Stat^ 
37  Geo.  Ill,  ch.  70. 

This  is  not  embraced  in  the  Code,  but  lefl  to  be  dealt  with  under 
the  military  law,  or  under  the  laws  of  the  United  States. 

Seduction  of  females. 

The  provisions  of  the  existing  law  upon  this  subject  are  embodied 
in  sections  828-331. 


Selling  liqnor. 

In  court  houses  or  prisons,  or  near  election  polls,  is  made  pun- 
ishable by  section  208. 
Selling  in  violation  of  excise  laws,  by  sections  724,  726-728. 

Sepulture. 

Violations  of  the  right  of,  are  covered  by  sections  345-362. 

Shooting. 

Covered  by  sections  278,  290,  808,  495. 

Slander. 

Has  never  been  recognized  among  crimes,  in  this  state ;  and  no 
reason  has  been  perceived  for  a  change  in  the  law  in  this  respect. 

Smuggling. 

Is  left  to  be  dealt  with  under  the  laws  of  the  United  States. 

Sorcery.  See  Conjuration. 
Seconding. 

Seconding  a  duel  or  prize  fight,  is  covered  by  sections  296,  485. 

Slung  shot. 

Carrying  them,  or  using  them,  is  covered  by  section  454. 

Slave  trade. 

Is  left  to  be  dealt  with  by  the  laws  of  the  United  States. 
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Sodomy 

Is  made  punishable,  without  emplojing  this  term,  by  sections 
343,  344. 

Somiiig. 

The  masterful  taking  of  meat  and  drink  without  pa3rment  2 
Hume  on  Crimes^  345.  In  the  undisciplined  state  of  society  in 
Scotland,  in  early  times,  peculiar  temptations  to  this  offense  ex- 
isted, together  with  peculiar  facilities  for  its  commission ;  and  it 
was  therefore  made  a  capital  crime. 

No  reasons  are  perceived  in  the  present  state  of  society  in  this 
state  for  distinguishing  the  criminal  taking  of  food  or  drink,  from 
that  of  other  property.  This  offense  is  therefore  left  to  the 
general  provisions  relative  to  robbery,  larceny,  extortipn,  &c. 

Spies. 

Are  lefl  to  be  dealt  with  under  the  military  law. 

Southrief. 

This  is  a  general  term  employed  in  Scotch  law,  to  designate  all 
forcible  thefts  or  depredations. 

The  offenses  included  in  it  are  treated  in  the  Penal  Code  under 
the  appropriate  titles  of  our  law,  such  as  "robbery." 

Striking  with  weapon — ^in  a  church  or  church-yard. 

This  was  made  punishable  by  cutting  off  an  ear,  or  branding, 
besides  excommunication,  by  Stat,,  5  j^io.  VJy  ch.  4. 

No  reason  is  perceived  why  the  law  of  New  York  should  dis- 
tinguish assaults  in  churches  or  church-yards,  from  those  in  other 
buildings  or  places. 

Subornation. 

Subornation  of  peijury  is  covered  by  sections  162, 163,  and  see 
100-169,  170. 

Suicide. 

Covered  by  sections  227-235. 

Swearing. 

Treated  under  "profane  swearing."    See  sections  34-87. 
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Theftbute. 

In  Scotch  law,  consists  in  a  corrupt  compact  with  a  thief,  where- 
by a  person  having  him  in  his  power,  barters  public  justice  for 
profit  to  himself;  whether  by  taking  a  ransom  from  the  tliief  to 
dismiss  him,  or  by  receiving  a  share  of  what  he  has  stolen,  to  pro- 
tect him. 

This  is  covered  by  the  provisions  relative  to  compounding 
crimes  and  prosecutions;  sections  183,  184. 

Threatening  letters. 

Covered  by  section  618. 

» 

Threats. 

The  use  of  threats  is  made  pnnishable,  in  various  cases,  by  sec- 
tions 53, 54,  80,  81,  82,  100,  116,  131,  subd.  3,  280-283,  300,  318, 
458,  474,  614,  618,  733,  734. 

Trade  marks. 

Counterfeiting  them,  is  made  pnnishable  by  sections  410-416. 

Treason. 

Covered  by  sections  57-60. 

Trespasses — to  lands. 

So  far  as  these  are  made  punishable  by  the  existing  law,  they 
are  declared  so  by  the  Code,  with  some  additional  provisions.  See 
sections  492,  493,  494,  705,  707-714. 

Tunialtuous  petitioning. 

By  several  Englisli  statutes,  the  right  of  assembling  in  numbers 
to  present  petitions  to  the  king  or  parliament  is  restricted,  under 
criminal  penalties.  See  13  Car,  2,  c.  5 ;  57  Geo,  III^  ch.  19,  §  23. 

The  provisions  relative  to  riot,  unlawful  assemblies,  <&c.,  are  all 
that  arc  deemed  necessary,  in  this  state,  upon  this  subject. 

Unlawful  assemblies. 

Covered  by  sections  477-480,  482. 

Unlawful  oaths. 

Taking  an  oath  in  any  ca.se  not  authorized  by  law,  is  covered  by 
section  181. 
AdininUtering  such  in  oath,  by  section  182. 
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AN  ACT 

TO   ESTABLISH  A  PENAL  CODE. 


The  People  of  the  State  of  New  Yot%  represented  in 
Senate  and  Aesembhft  do  enact  as  follows : 

PBELTMmABY  PEOVISIONS. 

Sbobov  L  Title  of  Coda. 

2.  Its  effect 

3.  **Grime,"  and  **Pablio  offense,"  defined. 
4  Crimes,  how  divided. 

S.  Felonj  defined. 

6w  Kisdemeanor. 

T.  Objects  of  the  Penal  Code. 

8.  Conyictbn  most  precede  ponishment 

9.  Jozy  are  to  find  degree  of  crimeti 
10.  Construction  of  the  Penal  Code. 

IL  Of  sections  declaring  crimes  punishable. 

12.  Puniahmentfly  how  determined. 

13.  Punishment  of  felonies. 
14  Of  misdemeanors. 

Sbohok  1.  This  act  shall  be  known  as  the  Penal  T!a«  of 

GODB  OF  THE  StATB  OP  ISTUW  YOBK.       ' 
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Its  effect  g  2.  No  act  or  omission  commenced  after  the  day 
on  which  this  Oode  shall  take  effect  as  a  law,  shall 
be  deemed  criminal  or  punishable,  except  as  pre- 
scribed or  authorized  by  this  Oode,  or  by  some  of  the 
statutes  which  are  specified  in  section  786  as  con- 
tinuing in  force.  Any  act  or  omission  commenced 
prior  to  that  day  may  be  inquired  of,  prosecuted  and 
punished  in  the  same  manner  as  if  this  Oode  had  not 
been  passed. 

AboUium  of  Common  Law  Cfevises. — This  section 
abolishes  all  common  law  offenses.  Sach  appears  to 
hare  been  clearly  the  intention  of  the  legislature.  Tbo 
act  appointing  the  oommissioners  prescribes  tliat  *^tho 
Penal  Code  must  define  all  the  crimes  for  which  persona 
can  be  punished." 

Effect  of  the  Code  upon  Anterior  Offenses. —  In  so  far  aa 
this  Code  declares  acts  cruninal  whish  heretofore  have 
not  been   so   regarded,  or  increases    the    severity  or 
changes  the  kind  of  punishment  inflicted  for  a  crime 
defined  by  our  former  laws,  the  familiar  provision  of  the 
Federal  Constitution  prohihiting  ex  post  facto  laws,  forbids 
that  it  be  made  applicable  to  acts  committed  before  it 
takes  effect  (K  S.  Const.,  art  1,  §  10,  sub.  1;  Calder  v. 
Bull,  3  Dofl.,  386;  Fletcher  t».  Peck,  6  Or.  87,  138.)    In 
so  far  as  it  diminishes  the  severity  of  the  punishment,  by 
prescribing  a  less  amount  or  duration  of  penalty,  of  the 
same  kind  with  that  inflicted  under  the  former  law,  there 
may  be  no  constitutional  reason  to  prevent  its  being  made 
applicable  to  all  offenses,  irrespeotive  of  the  date  of  com- 
mission. (Hartung  v.  People,   22  K.  7.,  95;  Common- 
wealth V.  Molt,  21  Pick.,  492;  Keene  v.  State,  3  ChandL, 
109.)    Ameliorations  jof  punishment  introduced  by  statute 
are  often  expressly  extended  to  prior  offenses.  (See  2 
jRev.  Stal,  779,  §  6;  Laws  of  1861,  ch.  303,  §  3;  Mass, 
Gen.  Stat,  880,  §  5;  Jfet;.  Stat  of  Wise.,  757,  §  3.)    No 
natural  right  arises,  however,  in  behalf  of  an  offender, 
to  claim  the  benefit  of  a  subsequent  statute  mitigating 
the  penalty  for  offenses  like  his  own ;  though  clemency 
readily  awards  it  to  him.    Convenience  and  simplicity  in 
the  administration  of  penal  justice  should  control  upon 
this  point    The  commissioners  are  of  opinion  that  any 
attempt  by  general  words  to  render  such  mitigations  uf 
punishment  as  are  introduced  by  the  Oode,  applicable  to 
antecedent   offenses,  is  calculated    to    raise    nice    and 
embarrassing  questions  as  to  whether  a  given  modifica- 
tion is  a  mitigation  or  not    They  observe  that  it  has 
.     been  held  tliat  tlie  judiciary  cannot  determine  whether  a 
provision  that  no  person  convicted  of  a  capital  offense 
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shall  be  ezecated  until  after  a  year's  oonfineme&t,  nor  then 
exoept  upon  special  warrant  from  the  governor  —  U  or  ia 
not  less  severe  than  a  former  law  imposing  absolutely  « 
the  pmiishment  of  death.  (Hartung  v.  People,  22  ^  K, 
96,  106.)  Also  that  a  substitution  of  impriscinment  not 
ezoeeding  seven  years,  for  whipping,  has  been  held  not 
an  increase  of  punishment  (Strong  v.  State,  1  Blackf., 
193 ;  Berber  v.  State,  7  7k|.,  69.)  They  therefore  recom- 
mend that,  as  it  is  necessary  to  retain  the  former  Bjrstem 
of  prohibitions  and  penalties  to  a  great  extent,  as  respects 
acts  already  committed,  it  be  retained  complete. 

Should  it  be  thought  desirable  to  give  those  whose 
offenses  were  committed  prior  to  the  Code,  the  benefit 
of  any  ameliorations  of  punishment  introduced,  the 
courts  might  be  relieved  of  weighing  the  comparative 
severity  of  penalties,  by  a  provision  entitling  a  person 
oonrvicted,  after  the  Code,  of  an  offense  committed 
before  it  took  effect,  the  right  to  electa  at  the  time  of 
sentence  being  pronounced,  the  punishment  prescribed 
by  the  former  law,  instead  of  that  authorized  by  the  new. 
The  commissioners,  however,  deem  such  a  provision 
inexpedient 

S  3.  A  crime  or  public  ojBfense  is  an  act  or  omission  » crime" 
forbidden  by  law,  and  to  which  is  annexed,  upon  con-  f£  offense^* 
viction,  either  of  the  following  punishments :  ^"^"^ 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 

4.  Bemoval  from  office ;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust,  or  profit  under  this  state. 

i20p.  Code  Or.  iVo.,  2,  §  3. 

The  use  of  the  terms  "crime,"  "felony,"  "misde- 
meanor "  and  "  offense,"  is  far  from  uniform  even  among 
legal  writers.  In  addition  to  the  definition  given  by  Mr. 
Livingston  (and  referred  to  Rep,  Code  Or,  Fto,^  2,  note), 
the  following  may  be  mentioned: 

"A  crime,  or  misdemeanor,"  says  Blackstone,  "is  an 
act  committed  or  omitted  in  violation  of  a  public  law, 
either  forbidding  or  commanding  it"  "  Crimes  aud  mis- 
demeanors, properly  speaking,  are  synonymous  terms; 
though  in  common  usage,  the  word  '  crimes '  is  made  to 
denote  such  offenses  as  are  of  a  deeper  and  more  atro- 
cious dye." 
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''Hjsdemeanor/'  eajb  Ohristiaii,  **i8  generally  aaed  in 
oontradictioa  to  felonj;  and  misdemeanors  comprehend 
all  indictable  offenses,  which  do  not  amount  to  felony." 
(Note  to4BL  Comr/L,  6.) 

"Misdemeanor,"  says  Chitly,  "means  every  offense 
inferior  to  felony,  but  punishable  by  indictment,  or  by 
particular  prescribed  proceedings.  The  term  *  offense' 
is  usually  understood  to  be  a  crime  not  indictable^  but 
punishable  summanJt/y^  or  by  the  forfeiture  of  a  penalty, ^^ 
(1  Q^  Ft.,  14.) 

"A  crime,"  says  Bell,  "may  be  defined  to  be  any  act 
done  in  violation  of  those  duties  which  an  individual 
owes  to  the  community,  and  for  a  breach  of  which  the 
law  has  provided  that  the  offender  shall  make  satisfac- 
tion to  the  publia"  {DicL  L,  of  Scot,  tit  Crime.) 

Bishop  defines  crimes  as  "those  wrongs  which  the 
government  notices  as  ii^'urious  to  the  public,  and  punishes 
in  what  is  called  a  criminal  proceeding,  in  its  own  name." 
(1  Or,  L.,  §  43.) 

"The  word  crime,"  says  Chief  Justice  Savagk,  of  our 
own  State,  speaking  of  the  clause  in  the  Federal  Consti* 
tuiion  which  provides  for  the  extradition  of  persons 
charged  with  treason,  feUmy,  or  other  crime,  "is  synony- 
mous with  misdemeanor,  and  includes  every  offense  below 
felony  punished  by  indictment  as  an  offense  ag^ainst  the 
public"  (Matter  of  Clark,  9  Wend.,  212,  222.) 

"The  term  misdemeanor,^^  says  the  same  judge,  in 
another  case,  "  is  used  in  contradistinction  to  felony,  and 
comprehends  all  indictable  offenses  which  do  not  amount 
to  felony."  (Son  v.  People,  12  Wend,,  314) 

The  Revised  Statutes  of  this  State,  have  employed  the 
terms  " crime  "  and  "offense "  as  equivalent  to  each  other, 
and  as  denoting  "any  offense  for  which  any  criminal  pun- 
ishment may  by  law  be  inflicted  "  (2  Rev,  Stat,  702,  §  22); 
and  have  defined  "  felony "  as  an  offense  punishable  by 
death  or  imprisonment  in  State  prison. 

The  commissioners  have  based  their  definitions  upon 
the  usage  which  has  g^own  up  in  this  State  under  the 
Revised  Statutes ;  employing  "  crime  "  and  "  offense  "  in 
the  extensive  signification,  and  confining  "  felony "  and 
"  misdemeanor "  to  denote  the  classes  into  which  crimes 
are  divided.  (See  also  i2ep.  Code  of  Or.  Pro,,  3,  §  5,  note.) 


Crimes,  §  ^«  Oiimes  are  divided  into 

how 

divided.  1^  Felonies; 

2.  Misdemeanors. 
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S  5.  A  feloDy  is  a  crime  which  is,  or  may  be,  pun-  JjSSS. 
ishable  with  death,  or  by  imprisonment  in  a  State 
prison. 

See  Bq>.  Code  Or,  Pro.^  3,  §  6. 

S  6.  Every  other  crime  is  a  misdemeanor.  ml^tr. 

i2ep.  Coda  Or.  Fro.,  3,  §  6. 

S  7.  This  Code  si>ecifies  the  classes  of  persons  who  SS  pSLSf 
are  deemed  capable  of  crimes,  and  liable  to  punish-  ^^®' 
ment  therefor ;  and  defines  the  nature  of  the  various 
crimes ;  and  prescribes  the  kind  and  measure  of  pun- 
ishment to  be  inflicted  for  each.  The  manner  of 
prosecuting  and  convictmg  criminals  is  regulated  by 
Ihe  Code  of  Criminal  Procedure. 

§  8.  The  punishments  prescribed  by  this  Code  can  2Si?SlS" 
be  inflicted  only  upon  a  legal  conviction  in  a  court  is^^tT 
having  jurisdiction. 

A  similar  proyision  has  already  been  reported  in  the 
Code  of  Criminal  Procedure.  (§  7.)  As  however  the 
language  employed  in  the  various  sections  of  the  Penal 
Code,  prescribing  punishments,  requires  some  such  gene- 
ral restriction  to  render  it  accurate,  the  commissioners 
have  repeated  the  provision  here,  in  order  that  each  Code 
may  be,  as  far  as  possible,  complete  and  independent,  and 
that  the  legislature  may  have  it  in  their  power  to  con- 
sider either,  without  being  embarrassed  by  its  connection 
with  others.  The  same  consideration  has  induced  them 
in  a  number  of  instances  to  insert  a  provision  deemed 
necessary  to  the  completeness  of  the  Code,  notwithstand- 
ing that  it  has  been  embodied  in  one  of  the  Codes  akeady 
reported,  and  now  before  the  Legislature  for  its  conside- 
ration. 

%  9.  Whenever  a  crime  is  distinguished  into  degrees,  jnir  are  to 
the  jury,  if  they  convict  the  prisoner,  shall  find  the  o?  criST* 
degree  of  the  crime,  of  which  he  is  guilty. 

S  10.  The  rule  of  the  conmion  law  that  penal  sta-  constmc 
tates  are  to  be  strictly  construed,  has  no  application  'vll^'o^. 
to  this  Code.    All  its  provisions  are  to  be  construed 
according  to  the  fair  import  of  their  terms,  with  a 
view  to  effect  its  objects  and  to  promote  justice. 
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orsectioni      g  11.  The  several  sections  of  this   Oode  which 
cSSiS»°^     declare  certain  crimes  to  be  punishable  as  therein 

punlshAble. 

mentioned,  devolve  a  duty  upon  the  court  authorized 
to  pass  sentence,  to  determine  and  impose  the  pun- 
ishment prescribed. 

pirnieb-  g  12.  Whenever  in  this  Oode  the  punishment  for  a 

ments,  bow        ,  *^ 

detennined  crmie  is  left  Undetermined  between  certain  limits, 
the  punishment  to  be  inflicted  in  a  particular  case 
shall  be  determined  by  the  court  authorized  to  pass 
sentence,  within  such  limits  as  may  be  prescribed  by 
this  Oode. 

Panidi-  S  13*  ^^cept  in  cases  where  a  different  punishment 

SfonicB.  is  prescribed  by  this  Oode  or  by  some  existing  provi- 
sion of  law,  every  offense  declared  to  be  felony  is 
punishable  by  a  fine  not  exceeding  one  thousand  dol- 
lars or  by  imprisonment  in  a  state  prison  not  exceed- 
ing two  years,  or  by  both  such  fine  and  imprisonment. 
Panifb-  S  1^-  Except  in  cases  where  a  different  punishment 

Slide?'  is  prescribed  by  this  Oode,  or  by  some  existing  pro- 
visions of  law,  every  offense  declared  to  be  a  misde- 
meanor, is  punishable  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

Based  upon  2  Revised  StakUee,  69t,  §  40 ;  which  pro- 
yided  that  misdemeanors  for  which  no  punishment  was 
expressly  provided,  should  incur  a  year's  imprisonment, 
or  a  fine  of  two  hundred  and  fifty  dollars.  In  raising  the 
limit  of  the  fine  to  fire  hundred  dollars,  the  commission- 
ers do  not  intend  to  intimate  that  cases  formerly  coming 
within  the  operation  of  the  general  provision  should 
incur  a  higher  fine;  but  merely  to  simplify  the  provisions 
of  the  Oode  by  allowing  the  general  provision  to  cover 
misdemeanors  of  a  more  aggravated  character,  than  were 
embraced  by  the  section  of  the  Revised  Statutes 
ferred  to. 


meanors. 
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TITLE  I. 

OF  THE  PEBSOKS  LIABLE  TO  PUNISHMEKT  FOB  GBOCB. 

Sacnov  15.  'Who  are  liable  to  punishment 

16.  Who  are  capable  of  committing  Crimea. 

17.  Intoxicated  persons.  « 

18.  Morbid  criminal  propensity. 

19.  Insane  persons,  acquitted,  how  disposed  o£ 

20.  Inyoluntarj  subjection. 

21.  Subjection  by  duress. 

22.  Subjection  inferred  from  coverture. 

23.  When  not  inferred. 

24.  Inference  may  be  rebutted. 

25.  Exemption  of  public  ministers. 

§  15.  The  following  persons  are  liable  to  punisli-  ^/^ 
ment  under  the  laws  of  this  State :  JJ^Jt!*' 

1.  All  persons  who  commit,  in  whole  or  in  part, 
any  crime  within  this  State ; 

2.  All  who  commit  theft  out  of  this  State,  and 
faring,  or  are  found  with  the  property  stolen,  in  this 
State; 

3.  All  who,  being  out  of  this  State,  abduct  or  kid- 
nap, by  force  or  fraud,  any  person  contrary  to  the 
laws  of  the  place  where  such  act  is  committed,  and 
bring,  send  or  convey  such  person  within  the  limits 
of  this  State,  and  are  afterwards  found  therein ; 

4.  And  all  who,  being  out  of  this  State,  cause  or 
»d,  advise  or  encourage,  another  person  to  commit 
any  act  or  be  guilty  of  any  neglect  within  this  State 
which  is  declared  criminal  by  this  Oode,  and  who  are 
afterwards  found  within  this  State. 

The  principles  embodied  in  this  section  are  also  pre- 
sented, viewed  from  a  somewhat  different  point,  in  the 
Beported  Code  of  Criminal  Procedure  (§§  12*7-137), 
coupled  with  provisions  disting^shing  the  proper  county 
for  the  trial  of  various  offenses.  The  question  of  county 
jurisdiction  belongs  wholly  to  the  Code  of  Procedure 
But  the  jurisdiction  of  the  State  over  offenses  planned  or 
In  part  committed  outside  its  boundaries,  ought  to  be 
asserted  in  this  Code,  unless  elsewhere  enacted.    The 
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principle  has  therefore  been  restated;  although  in  lain 
guage  somewhat  different  from  that  employed  in  the 
Code  of  Criminal  Procedure. 

SubcL  2. — Subdivision  2  of  this  section  embodies  the 
role  prescribed  by  2  Bev.  Skttf  698,  §  i.    The  fiuniliar 
rule  of  the  English  law  was  that  one  who  conmiitted 
theft  in  one  county,  and  carried  the  stolen  goods  into 
*  another  county,  might  be  tried  in  the  latter  county ;  the 

detaining  of  the  goods  there  being  deemed  a  oontinuanoe 
of  the  theft  The  former  cases  in  this  State  held  that 
no  such  rule  was  applicable,  where  property  was  stolen 
in  another  of  the  United  States,  and  brought  into  this 
State.  (People  v.  Gardner,  2  t/bAn.,  47*7 ;  McCullogh^s 
case,  2  CUi/  K  JRec.,  45.)  The  contrary  view  was,  how- 
ever, adopted  by  the  Supreme  Court  of  Massachusetts, 
(Commonwealth  v.  Chillins,  1  Masa^  116;  Same  v.  An- 
drews, 2  7(1,  14,)  which  held  that  there  was  a  sufficient 
analogy  between  the  different  States  comprising  the 
Federal  Union,  and  the  counties  of  a  single  State,  to  jus* 
tify  the  adoption  of  the  English  rule.  The  Revised  Statutes 
foUovring  these  Massachusetts  decisions  (see  Bevisen* 
Koiesjf  prescribed  the  same  rule.  The  commissioners 
now  propose  that  it  be  extended  to  thefts  committed  out 
of  the  State,  whether  in  another  state  of  the  Union,  or 
elsewhere. 

Subd.  3.  The  third  subdivision  is  new ;  but  is  sug- 
gested as  a  parallel  provision  applicable  to  the  case  of 
abduction  of  the  person.  It  has  been  held  that  such 
abduction  flimishes  no  ground  for  a  cwU  action  for  damof- 
ges  in  the  courts  of  this  State.  (Malony  v.  Bows,  8  Ab» 
boWs  Jy.,  316.)  Conceding  this  to  be  so,  it  is  conceived 
that  cases  may  arise  in  which  the  State  may  be  interested 
to  punish  the  act 

Who  are         §  16.  All  peisoDs  ate  capable  of  committing  crimest 
^mitung  except  those  belonging  to  the  following  classes : 

1.  Ohildien  under  the  age  of  seven  years  5 

2.  Children  of  the  age  of  seven  years,  bnt  under 
the  age  of  fourteen  years,  in  the  absence  of  proof 
that  at  the  time  of  committing  the  act  or  neglect 
charged  against  them,  they  knew  its  wrongfiilness ; 

3.  Idiots; 

4.  Lunatics,  insane  persons,  and  all  persons  of 
unsound  mind,  including  persons  temporarily  or  par- 
tially deprived  of  reason,  upon  proof  that  at  the  time 
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of  oQnuoitting  the  act  charged  against  them,  they 
w&e  incapable  of  knowing  its  wrongfulness ; 

5.  Persons  who  committed  the  act,  or  made  the 
omission  charged  nnder  an  ignorance  or  mistake  of 
fBiet  which  disproves  any  criminal  intent.  But  igno- 
lanoe  of  the  law  does  not  excuse  from  punishment 
for  its  violation ;  ' 

6.  Persons  who  committed  the  act  charged  without 
being  conscious  thereof; 

7.  Persons  who  conunitted  the  act,  or  made  the 
omission  charged  while  under  involuntary  subjection 
to  the  iK>wer  of  superiors. 

Subd.  4.  Afl  drafted,  this  sabdiyiflion  ezpresaes  the 
rule  of  the  oommon  law  as  verj  uniformly  underatood 
and  practised,  until  within  a  recent  period.  (McNaugh- 
ton's  case^  1  Jbwtuend's  SL  Hr^  312,  401.)  Within  a  few 
yean  past^  some  respectable  authorities  in  medical  juris- 
prudence^ and  some  a4JudicationB  in  cases  iuTolving  dvil 
rights,  have  adranced  the  view  that  any  mental  aberra- 
tion, any  monomania  however  limited  in  subject,  is  to  be 
deemed  a  disease  of  the  mind,  as  a  unit^  necessarily 
involving  and  embarrassing  all  the  mental  action  of  the 
individual  That  what  have  been  heretofore  deemed 
partial  insanities,  are  in  truth  special  developments  of  a 
disease  of  the  mind,  which  is  necessarily  so  fundamental 
as  to  render  its  soundness,  even  upon  subjects  fhrthest 
removea  jrom  the  particular  hallucination  exhibited, 
wholly  uncertain*  (Waring  «.  Waring,  12  Juriaif  0,  & 
O,  &,  948;  Moore'8  JPrwy  Co,  R,*  Ray's  Med.  Jwr,  of 
jMoaifyf  2  ed.,  2*7,  29.)  If  this  view  shall  be  deemed 
sound,  and  to  be  a  proper  elementcn  the  criminal  juris- 
pradence  of  insanity,  a  question  will  arise  which  is  now 
suggested  only  for  the  consideration  of  the  Legislature; 
whether  the  last  clause  of  the  subdivision — the  words 
"upon  proof  that,  Ac,  they  were  incapable  of  knowing 
its  wrongfulness,'*  may  be  omitted. 

S  17.  Ko  act  committed  by  a  person  while  in  a  state  lotozicated 
of  voluntary  intoxication,  shall  be  deemed  less  crimi-  p*^"- 
nal  by  reason  of  his  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  particular 
purpose,  motive  or  intent  is  a  necessary  element  to 
constitute  any  particular  species  or  degree  of  crime, 
the  jury  may  take  into  consideration  the  fact  that  the 
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accused  was  intoxicated  at, the  time,  in  detemining 
the  purpose,  motive  or  intent  with  which  he  commit- 
ted the  act 

People  V.  Rogers,  18  ^.  7.  (4  Smith),  9;  People  v. 
Hammill,  2  Park,  Or.,  223 ;  People  v.  Robin- 
60D,  IcLf  236 ;  Kenny  v.  People,  27  Bow.  Pr, 
Ry  202. 

Morbid  g  18.  A  morbid  propensity  to  commit  prohibited 

propenaity.  acts,  cxistiug  in  the  mind  of  a  person  who  is  not 
shown  to  have  been  incapable  of  knowing  the  wrong- 
fulness of  such  acts,  forms  no  defense  to  a  prosecution 
therefor. 

The  validity  of  this  defense  was  thoroughly  discussed 
in  the  late  case  of  Huntington,  in  this  State ;  where  the 
earlier  authorities  will  be  found  collected.  See  JHal  of 
Huntington.  See  also  Milne's  Case,  4  Ihnne^s  Just.  Cos., 
334. 

Insane  per-      §  19.  When  a  jury  have  returned  a  verdict  acquit- 

qnitted,      tlug  a  defendant  upon  the  ground  of  insanity,  the 

poied  of.     court  may  thereupon,  if  the  defendant  be  in  custody, 

and  they  deem  his  discharge  dangerous  to  the  public 

safety,  order  him  to  be  committed  to  the  State  lunatic 

asylum  till  he  becomes  sane. 

Jiep.  Code  Or.  Pro.,  §  511. 

inToiTOtsry      g  20.  The  iuvoluutary  subjection  to  the  power  of 
■a  ec  on.  ^  gyp^rior,  wMch  cxoueratcs  a  person  charged  with  a 

criminal  act  or  omission  from  punishment  therefor, 

arises  either  from : 

1.  Duress;  of, 

2.  Coverture. 

suMection       §  21.  The  durcss  which  excuses  a  person  chargea- 
j  arnt.    ^^^  ^.^^^  ^  prohibited  act  or  omission,  from  punish- 
ment, must  be  actual  compulsion  by  force  or  fear. 

snbjection       S  22.  A  subjectiou  sufficient  to  excuse  from  pun- 

f^S^yer.  ishmcut  may  be  inferred  in  favor  of  a  wife,  from  the 

fact  of  coverture,  whenever  she  committed  the  act 

charged,  in  the  presence  of  her  husband;  except 

where  such  act  is  a  participation  in : 

1.  Treason; 
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2.  Mmder; 

3.  Manalaaghter; 

4.  Maiming; 

5.  An  att^npt  to  kill; 

6.  Bape; 

7.  Abduction; 

8.  Abnse  of  children ; 

9.  Seduction; 

10.  Abortion,  either  upon  herself  or  another  female ; 

11.  Concealing  the  death  of  an  infant,  whether  her 
own  or  that  of  another; 

12.  Fraudulently  producing  a  false  child,  whether 
as  her  own,  or  as  that  of  another; 

13.  Bigamy; 

14.  Incest; 

15.  The  crime  against  nature; 

16.  Indecent  exposure ; 

17.  Obscene  exhibitions  of  books  and  prints ; 

18.  Keeping  a  bawdy  or  other  disorderly  house; 

19.  Misplacing  a  railway  switch ;  or, 

20.  Obstructing  a  railway  track. 

Treason  and  murder  have  long  been  recognized  aa 
exceptions  to  the  rule  which  exempts  a  wife  from  pun- 
ishment for  an  act  committed  in  her  husband's  presence. 
Other  offenses  have  been  considered  exceptions  by  many 
authorities.  The  commissioners  have  deemed  it  desirable 
to  specify  the  excepted  crimes  with  precision,  and  to 
extend  the  list  to  all  which  are  of  so  grave  and  clearly 
marked  a  character,  or  relate  so  closely  to  the  sex,  and 
peculiar  duties,  privileges,  or  rights  of  woman,  that  a 
female  cannot  be  supposed  to  be  misled  in  regard  to  the 
character  of  her  act,  by  the  influence  of  her  husband. 

That  a  wife  should  aid  her  husband  in  the  commission 
of  a  rape,  a  seduction,  or  of  either  of  the  similar  crimes 
mentioned  in  the  foregoing  list^  is  doubtless  improbable. 
But  the  supposition  of  such  a  case  as  possible  seems 
Justified  by  the  conviction  of  Lord  Audley,  for  forcibly 
assisting  one  of  his  servants  to  commit  a  rape  upon  his 
wife.  (3  Bow.  81  TV.,  402.) 
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§  23.  In  case  of  the  crimes  enumerated  in  the  last 
section,  the  wife  is  not  excused  from  punishment  by 
reason  of  her  subjection  to  the  power  of  her  husband, 
unless  the  &cts  proved  show  a  case  of  duress  as 
defined  in  section  21. 

S  24.  The  inference  of  subjection  arising  from 
the  fact  of  coverture  may  be  rebutted  by  any  facts 
showing  that  in  committing  the  act  charged  the 
wife  acted  freely. 

The  proof  of  marriage  requisite  to  entitle  a  woman  to 
the  benefit  of  this  exemption,  is  intended  to  be  left  to  the 
operation  of  the  ordinary  rules  applicable  to  the  proof  of 
that  relation  in  other  cases. 

§  25.  Ambassadors  and  other  public  ministers  from 
foreign  governments,  accredited  to  the  President  or 
Government  of  the  United  States,  and  recognized  by 
it  according  to  the  laws  of  the  United  States,  with 
their  secretaries,  messengers,  families  and  servants, 
are  not  liable  to  punishment  in  this  State,  but  are  to 
be  returned  to  their  own  country  for  trial  and  pun- 
ishment. 

Whoat  Inl  L.,  264,  g  6;  271,  §  14;  VaUd,  470, 
§  91  and  onward;  1  Biah,  Or.  L.,  §  685;  Act 
of  Cong,  of  Apr,  30,  1790,  ch.  9,  §  26. 


TITLE  IL 
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lion  of 
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SaonOH  26.  Classification  of  parties  to  crimes. 

27.  Who  are  principals. 

28.  Who  are  accessories. 

29.  Ko  accessories  in  misdemeanor. 

30.  Punishment  of  accessories. 

g  26.  The  parties  to  crimes  are  dassLAed  as  * 

1.  Principals;  and, 

2.  Accessories. 
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5  27.  All  i>eisoiis  coDoemed  in  the  oommission  of  ^J^ 
a  Clime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constitutiDg  the 
offense,  or  aid  and  abet  in  its  commission,  though  not 
present,  are  principals. 

See  Rqp.  Code  Or.  Fro.,  156,  §  310. 

S  28.  AH  i>ersons  who,  after  the  commission  of  any  who  are 
felony,  conceal  or  aid  the  offender,  with  knowledge  •*^^'^  •^ 
that  he  has  committed  a  felony,  and  with  intent  that 
he  may  avoid  or  escape  from  arrest,  trial,  conviction 
or  pnmshment,  are  accessories. 

See  Bep»  Code  Or,  lYo.,  156,  §  311,  note,  for  reasons 
why  the  oommissioners  recommend  the  abrogation  of  the 
distinctioa  between  an  aooeaaorj  before  the  fact,  and  a 
principaL  That  distinction  being  abrogated,  there  is  no 
longer  a  need  of  retaining  the  phrase  "  accessory  after  the 
fact" 

The  above  definition  of  an  accessory  corresponds  with 
the  definition  of  an  accessory  after  the  faict,  as  given  in  2 
Eeu,  StaL,  699,  §  1. 

S  29.  In  misdemeanor  there  are  no  accessories.         ^68*1^1^ 

demeanor* 

S  30.  Except  in  cases  where  a  different  punishment  panishmeH 
is  prescribed  by  law,  an  accessory  to  a  felony  is  pun-  mii2!*" 
ishable  by  imprisonment  in  a  state  prison  not  exceed- 
ing five  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  hundred  dollars, 
iff  by  both  such  fine  and  imprisonment. 

2  Beo.  Stal,  699,  S  'f- 


TITLE  m. 

OP  CRDIES  AGAINST  SELIGION  AND  CONSOIENOE. 

Baonos  31.  Blasphemy  defined. 

32.  Words  used  in  serioas  discussion. 

33.  Blasphemy  a  misdemeanor. 

34.  Profane  swearing  defined. 

35.  Punishment  of  profane  swearing. 

86.  Summaiy  conviotion  for  profane  swearing. 
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Sboixok  37.  Penalties,  how  collected. 

38.  The  Sabbath. 

39.  Sabbath  breaking. 

40.  Day  defined. 
4L  Sabbath  breaking  dafined. 

42.  Benrile  labor. 

43.  Undue  travel 

44.  Persons  observing  another  day  as  a  Sabbath. 

45.  Public  sports. 

46.  Trades,  manufactures,  and  mechanical  employments. 

47.  Public  traffic. 

48.  Serving  process. 

49.  Punishment  of  Sabbath  breaking. 

50.  Forfeiture  of  commodities  exposed  for  sale. 

51.  Proceedings  to  collect  fines  imposed  by  this  Chapter. 
62.  Remedy  for  maUdously  serving  process. 

53.  Compelling  adoption  of  a  form  of  belief. 

54.  Preventing  performance  of  religious  act 

65.  Disturbing  religious  meeting^ 

66.  Definition  of  the  offense. 

Bte^emy  g  31.  Blosphemy  consists  in  wantonly  uttering  or 
publishing  words  casting  contumelious  reproach  or 
profane  ridicule  upon  God,  Jesus  Christ,  the  Holy 
Ghost,  the  Holy  Scriptures  or  the  Christian  religion. 

A  variety  of  definitions  of  this  ofifense  have  been  given 
by  different  authorities,  upon  a  review  of  which  the  fore- 
going definition  is  based.  (Consult  Commonwealth  v. 
Kneeland,  20  Pick.,  213;  S.  d  Thach,  Or.  Cos.,  346; 
IJpdegraff  r.  Commonwealth,  11  Serg.  db  J2.,  406;  People 
V.  Buggies,  8  Johns.,  290;  State  v.  Chandler,  2  Barring.^ 
653;  Eml  Pref.  to  St.  Tr.,  8;  2  Bish.  Or,  i.,  §  69; 
Siarkie,  Lib.,  496;  1  Hawk.  F.  C,  12;  1  Sume  Or,  L^ 
I  559.) 

i  It  was  held  in  People  v.  Porter  (2  Pari.  Or.,  14),  that  if 

I  no  person  hears  the  words  complained  of,  no  crime  is 

I  committed;  but  that  element  of  the  offense  seems  suffi- 

I  clently  suggested  by  the  words  "uttering  or  publishing." 

I  Words  used      g  32.  If  it  appears  beyond  reasonable  doubt  that 

'  in  Berloas 

diwjnMion.  the  words  complained  of  were  used  in  the  course  of 
serious  discussion,  and  with  intent  to  make  known  or 
recommend  opinions  entertained  by  the  accused,  such 
words  are  not  blasphemy. 

This  is  a  well  settled  restriction  upon  the  definitions 
of  blasphemy.  (People  v.  Buggies,  8  Jo?ins.,  290 ;  Com- 


OP  THE  STATE  OP  NEW  YORK,  15 

monwealth  v.  Kaeeland,  20  Pick.,  213;  &  0.,  Thach.  Or, 
Cos,,  356;  Starkie  Lib.,  496.)  The  favor  which  the  law 
■hows  towards  liberty  of  speech,  and  the  free  discussion 
of  religious  opinions,  forbids  that  the  sincere  expression 
of  belief,  however  erroneous,  should  be  embarrassed  by 
the  penalty  of  blasphemy. 

5  33,  Blasphemy  is  a  misdemeanor.  fm^T^ 

meanor. 

%  34.  Profane  swearing  consists  in  any  use  of  the  profile 
name  of  God,  or  Jesus  Christ,  or  the  Holy  Ghost,  dcaned. 
either  in  imprecating  divine  vengeance  upon  the 
ntteier  or  any  other  person,  or  in  light,  trifling  or 
irreverent  speech. 

g  35.  Every  person  guilty  of  profane  swearing  is  Pnni»h- 
punishable  by  a  fine  of  one  dollar  for  each  offense.      \^^!^ 

See  1  iSev.  SlaJL,  664,  §§  61-63. 

§36.  Whenever  any  profane  swearing  is  conmiitted  snmmary 
in  the  presence  and  hearing  of  any  justice  of  the  forpro^uie 
peace,  mayor,  recorder  or  alderman  of  any  city,  while 
holding  a  court,  or  under  any  other  circumstances 
such  as  in  the  opinion  of  the  magistrate  amount  to  a 
gross  violation  of  public  decency,  such  magistrate 
may,  in  his  discretion,  immediately  convict  the  of- 
fender, without  any  other  proof,  and  in  addition  to 
the  fine  above  prescribed,  may  impose  imprisonment 
in  a  county  jail  not  exceeding  ten  days. 

§  37.  If  the  offender  does  not  forthwith  pay  the  Penalties 

uOW  OOl' 

penalties  incurred,  with  the  costs,  or  give  security  for  lected. 
their  payment  within  six  days,  he  shall  be  committed 
by  warrant  to  the  county  jail,  for  every  offense  or  for 
any  number  of  offenses  whereof  he  was  convicted  at 
one  and  the  same  time,  for  not  less  than  one  day,  nor 
more  than  three  days;  there  to  be  confined  in  a  room 
separate  firom  all  other  prisoners. 

S  38.  The  first  day  of  the  week  being  by  very  gen-  The  sab 
end  consent  set  apart  for  rest  and  religious  uses,  the 
law  forbids  to  be  done  on  that  day  certain  acts 
deemed  useless  and  serious  interruptions  of  the  repose 
and  religious  liberty  of  the  community. 
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§  39.  Any  violation  of  this  prohibition  is  Sabbath 
breakmg. 

These  sectionSi  and  the  twelre  which  follow,  are  pro- 
posed as  substitates  for  the  provisions  upon  the  same 
subject  which  are  embodied  in  sections  849  to  851  indu- 
sive,  and  in  section  863  of  the  Political  Code.  The  Re- 
yised  Statutes  treated  the  observance  of  Sunday  not 
among  crimes,  but  as  a  branch  of  the  intemal  police  man- 
agement of  the  State.  In  order  that  it  might  be  consid- 
ered in  that  connection  the  Oommissioners  presented  in 
the  Political  Code,  the  provisions  contained  in  the  Be- 
vised  Statutes.  They  recommend,  however,  that  so  far 
as  the  definition  and  puniahmeiU  of  Sabbath  breaking  are 
concerned,  the  offense  should  be  treated  in  the  Penal 
Code ;  while  the  special  provisions  found  in  the  Bevised 
Statutes,  and  incorporated  into  the  Political  Code,  re- 
specting the  proceedings  to  enforce  the  law,  if  desired  to 
be  preserved,  may  either  be  retained  in  the  Political 
(yode,  or  transferred  to  the  Code  of  Criminal  Procedure. 

The  sections  as  now  reported  present  some  modifica- 
tions in  the  existing  law,  intended  to  render  it  more  con- 
formable to  public  sentiment  at  the  present  day. 

S  40.  Under  the  term  "day,"  as  employed  in  the 
phrase  "first  day  of  the  week,"  in  the  eight  sections 
following,  is  included  all  the  time  from  midnight  to 
midnight. 

§41.  The  following  are  the  acts  forbidden  to  be 
done  on  the  first  day  of  the  week,  the  doing  any  of 
which  is  Sabbath  breaking : 

1.  Servile  labor ; 

2.  Undue  travel; 

3.  Public  sports ; 

4>  Trades,  manofactures,  and  mechanical  em- 
ployments ; 

6.  Public  traffic*; 

6.  Serving  process. 

%  42.  All  manner  of  servile  labor,  on  the  first  day 
of  the  week,  is  prohibited,  exceptmg  works  of  neces- 
sity or  charity. 

1  Bev,  Stat,  675,  §  70. 
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5  43.  All  traveling  on  the  first  day  of  the  week  is  ^^^ 
prohibited,  excepting  such  as  is  performed  upon  foot 
or  in  carrying  or  in  a  conveyance  carrying  the  United 
States  mail,  or  such  as  is  done  in  cases  of  charity  or 
necessity,  or  in  going  to  or  returning  from  some 
funeral,  place  of  worship,  or  religious  assembly  within 
tbe  distance  of  twenty  miles,  or  in  going  for  medical 
aid  or  for  medicines  and  returning,  or  in  visiting  the 
8ick  and  retiu^ning,  or  in  going  express  by  order  of 
some  public  officer,  or  in  removing  one's  family  or 
household  furniture  when  such  removal  was  com- 
menced on  some  other  day. 

Founded  on  1  Rev.  StcU.^  6*75,  g  70.  Exceptions  in  fa- 
vor of  travel  on  foot  and  in  a  conveyance  carrying  the  XT. 
S.  mail,  are  introduced  as  harmonizing  with  the  view  by 
which  the  commissioners  have  been  governed  throughout^ 
in  preparing  these  sections,  viz. :  that  whatever  does  not 
interrupt  the  rest  and  religious  observance  of  others, 
should  be  left  to  private  oonscienco.  As  the  State  law 
cannot  interfere  witli  the  carrying  the  mail,  no  important 
additional  element  of  disturbance  is  introduced  by  except- 
ing travelers  accompanjdng  it  from  these  prohibitions. 

S  44*  It  is  a  sufficient  defense  in  proceedings  for  per^ns 
servile  labor  or  undue  travel  on  the  first  day  of  the  anothlr^y 

asaSab- 

ireek,  to  show  that  the  accused  uniformly  keeps  bath. 
another  day  of  the  week  as  holy  time,  and  does  not 
labor  or  travel  upon  that  day,  and  that  the  labor  or 
travel  complained  of  was  done  in  such  manner  as  not 
to  interrupt  or  disturb  other  persons  in  observing  the 
first  day  of  the  week  as  holy  time. 

5  46.  All  shooting,  hunting,  fishing,  sporting,  play-  Pnbiic 
ing,  horse  racing,  gaming  or  other  public  sports,  exer- 
cises or  pastimes,  upon  the  first  day  of  the  week,  are 
prohibited. 

1  JRev.  Stat.,  675,  §  70,  modified. 

§46.  All   trades,  manufactures   and   mechanical  Trades, 
employments  upon  the  first  day  of  the  week  are  pro-  turc»,  and 
hibitei  S 


8 


18 


m 


THE  PENAL  CODE 


Public 
traffic 


Senrlng 
process. 


Ponisb- 
ment  of 
Sabbatb 
breaking. 

Forfeitnre 
of  com- 
modities 
enosed  for 
■ale. 


Proceed- 
iiiA;s  to  ool* 
lect  lines 
imposed  by 
this 
cbapter. 


g  47.  All  manner  of  public  selling,  or  offering,  or 
exposing  for  sale  publicly,  of  any  commodities  upon 
the  first  day  of  the  week  is  prohibited,  except  that 
meats,  milk  and  fish  may  be  sold  at  any  time  before 
nine  o'clock  in  the  morning,  and  except  that  food 
may  be  sold  to  be  eaten  upon  the  premises  where 
sold,  and  drugs  and  medicines  and  surgical  appli- 
ances may  be  sold  at  any  time  of  the  day. 

Founded  on  1  Rev.  Statj  676,  §  71;  tho  restriction 
upon  restaurants  and  djug  stores  being  re- 
moved. 

g  48,  All  service  of  legal  process  of  any  description 
whatever,  upon  the  first  day  of  the  week,  is  prohi- 
bited, except  in  cases  of  breach  of  the  peace,  or 
apprehended  breach  of  the  peace,  or  when  sued  out 
for  the  apprehension  of  a  person  charged  with  crime ; 
or  except  where  such  service  shall  be  specially  autho- 
rized by  law. 

Founded  on  1  Eev.  SiaL,  674,  §  69. 

§  49.  Every  person  guilty  of  Sabbath  breaking  is 
punishable  by  a  fine  of  one  dollar  for  each  offense. 

S  50.  In  addition  to  the  fine  imposed  by  the  last 
section,  all  commodities  exposed  for  sale  on  the  first 
day  of  the  week  in  violation  of  the  provisions  of  this 
chapter  shall  be  forfeited.  Upon  conviction  of  the 
offender  by  any  justice  of  the  peace  of  the  county,  or 
mayor,  recorder  or  alderman  of  the  city,  such  officers 
shall  issue  a  warrant  for  the  seizure  of  the  forfeited 
articles,  which,  when  seized,  shall  be  sold  on  one  day's 
notice,  and  the  proceeds  shall  be  paid  to  the  overseers 
of  the  poor  for  the  use  of  the  iK)or  of  the  town  or  city. 

Bq>.  Pol.  Code,  §  851. 

S  51.  The  fines  prescribed  in  this  chapter  for  pro- 
fane swearing  and  for  Sabbath  breaking,  may  be  col- 
lected by  means  of  the  proceedings  prescribed  by  sec- 
tions 854  to  858  inclusive,  of  the  Political  Code. 

See  note  to  section  39,  supra.  If  the  sections  of  tho 
Political  Code  relative  to  the  observance  of  Sundaj  arc 
stricken  out  us  suggested  in  the  former  note,  some  ver- 
bal changes  will  be  required  in  section  854  and  others 
regulating  the  procedure  peculiar  to  that  offense. 
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S  52.  Whoever  maliciously  procares  any  process  in  Remedy  for 
a  civil  action  to  be  served  on  Saturday  upon  any  per-  JervinS"* ' 
son  who  keeps  Saturday  as  holy  time  and  does  not 
labor  on  that  day,  or  serves  upon  him  any  process 
letumable  on  that  day»  or  maliciously  procures  any 
eivil  action  to  which  such  person  is  a  party  to  be  ad- 
joamed  to  that  day  for  trial,  is  guilty  of  a  misde- 
meanor. 

Substituted  for  section  853  of  the  Political  Code.    Sec 
tion  852,  belongs  appropriately  to  that  Code. 

S  53.  Any  willful  attempt  by  means  of  threats  or  compelling 
violence,  to  compel  any  person  to  adopt,  practice  or  aform^of^ 
profess  any  particular  form  of  religious  belief,  is  a 
mijsdemeanor. 

This  section  is  bj  no  means  intended  to  restrict  the 
authority  of  parents  to  instruct  their  children,  or  to  re- 
quire them  to  attend  upon  public  worship  or  places  of 
religious  instruction.  It  only  forbids  compelling  another 
to  espouse  a  particular  form  of  belief. 

5  54.  Every  person    who   willfully  prevents  by  preTonting 
tlueats  or  violence  another  person  from  performing  ^n^^n- 
any  lawful  act  enjoined  upon  or  recommended  to  ^^^^  **'' 
SQch  person,  by  the  religion  which  he  professes,  is 
guilty  of  a  misdemeanor. 

555.  Every  person  who  willfully  disturbs,  inter-  DittnrWng 
ropts  or  disquiets  any  assemblage  of  people  met  for  me!Sli^. 
leligious  worship,  by  any  of  the  acts  or  things  here- 
inafter enumerated,  is  guilty  of  a  misdemeanor. 

S  56.  The  following  are  the  acts  deemed  to  consti-  Definition 
tate  disturbance  of  a  religious  meeting :  offenM. 

1.  Uttering  any  profane  discourse,  committing  any 
mde  or  indecent  act,  or  making  any  unnecessary 
noise,  either  within  the  place  where  such  meeting  is 
held,  or  so  near  it  as  to  disturb  the  order  and  solem- 
nity of  the  meeting ; 

2.  ExiK>sing  to  sale  or.  gift  any  ardent  or  distilled 
liquors,  or  keeping  open  any  huckster  shop  within 
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two  miles  of  the  place  where  any  religious  society 
or  assembly  shall  be  actually  convened  for  religious 
worship,  and  in  any  other  place  than  such  as  shall 
have  been  duly  licensed  and  in  which  the  person  ac- 
cused shall  have  usually  resided  or  carried  on  business; 

3.  Exhibiting  within  the  like  distance,  any  showa 
or  plays  without  a  license  by  the  proper  authority ; 

4.  Engaging  in,  or  aiding  or  promoting,  within 
the  like  distance,  any  racing  of  animals  or  gaming  of 
any  description ; 

5.  Obstructing  in  any  manner,  without  authority 
of  law,  within  the  like  distance,  the  free  passage 
along  any  highway  to  the  place  of  such  meeting. 


TITLE  IV. 

OF  TREASOiNr. 

Skgtion  5Y.  Treason  defined. 

58.  Levying  war  defined. 

59.  Ilesistance  to  a  statute,  when  levying  war. 

60.  Punishment. 

SSeA  S  S7.  The  following  acts  constitute  treason  against 

tiie  people  of  this  State : 

1.  Levying  war  against  the  people  of  this  State, 
within  the  State ;  or, 

2.  A  combination  of  two  or  more  persons,  by  force 
to  usurp  the  government  of  this  State,  or  to  overturn 
the  same,  evidenced  by  a  forcible  attempt  made 
within  this  State  to  accomplish  such  purpose;  or, 

3.  Adhering  to  the  enemies  of  this  State  while 
separately  engaged  in  war  with  a  foreign  enemy  in 
the  cases  prescribed  in  the  Oonstitution  of  the  United 
States,  and  giving  to  such  enemies  aid  and  comfort 
in  this  State  or  elsewhere. 

2  Bev.  Stat^  656,  §  2. 
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S  58.  To  GODstitate  levying  war  against  the  people  ^JJgJgj^ 
cxf  this  State,  an  actual  act  of  war  must  be  committed. 
To  conspire  merely  to  levy  war  is  not  enough. 

Ex  parte  BoUrnan,  4  Cr^  75,  126. 

S59.  Where  persons  rise  in  insurrection  with  intent  ^*g^S!? 
to  prevent  in  general  by  force  and  intimidation,  the  J^^J^' 
execution  of  a  statute  of  this  State,  or  to  force  its 
repeal,  they  are  guilty  of  levying  war.  But  an 
endeavor,  although  by  numbers  and  force  of  arms  to 
resist  the  execution  of  a  law  in  a  single  instance,  and 
for  a  private  purpose,  is  not  levying  war. 

Levying  war. — ^The  above  section  is  based  on  the  casea 
of  United  States  v.  Mitchell,  2  DaJl,  348;  United  SUtea 
V.  Hanway,  2  WaU,,  Jr.^  139,  203 ;  United  States  v,  Hozie» 
1  JPMne,  264;  United  States  v.  Vigol,  2  JML,  346,  These 
cases  (as  well  as  that  of  ez  parte  Bollman,  supra^  were 
all  decided  in  the  federal  courts,  and  involved  the  question 
what  is  to  be  deemed  levying  war  against  the  United 
States,  under  the  constitutional  definition  of  treason.  {U. 
&  ComLf  art  3,  §  3.)  They  have  given  a  settled  construo- 
iion  to  the  phrase  "levying  war,"  which  is  equally  appli. 
cable  to  a  definition  of  treason  against  a  state. 

Outlawry  Jbr  treason, —  Proceedings  of  outlawry  for 
treason  are  prescribed  by  Hep.  Code  Or,  Pro.^  §g  884-896. 

Nwnber  of  witnesses, — ^A  provision  that  in  prosecutions 
for  treason,  two  witnesses  to  the  same  overt  act  shall  bo 
required,  is  already  reported.  (Eq>.  Code  Civ,  Pro.^  §  1782.) 

%  60.  Every  person  convicted  of  treaaon  shall  suffer  Pnnidi 
death  for  the  same. 

2  JReo.  Staty  656,  §  1.  Provisions  regulating  the  man- 
ner of  inflicting  the  penalty  of  death  have  been  already 
reported.  {R^,  Code  Cr,  iVo.,  §§  556-5*74.) 


TITLE  V. 

09  OmMES  AGAINST  THE  ELEOTIVB  I'RANGHISE. 

SicziQar  61.  Bribery,  menace  and  other  corrupt  practices,  at  elections. 

62.  Betting  upon  elections. 

63.  Unlawful  offers  to  procure  offices  for  election. 

64.  Communicating  such  offers. 
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SsonoN  65.  FarniBhing  money  for  elections,  exoopt  for  specified  purposea 

66.  Defrauding  an  elector  in  his  vote. 

67.  Obstructing  electors  in  attending  elections. 

68.  Voting  more  than  once. ' 

69.  Procuring  illegal  yotes. 

70.  Importing  voters  who  are  unqualified. 

71.  Illegal  voting  bj  inhabitants  of  another  state. 

72.  Illegal  voting  bj  inhabitants  of  this  state. 

73.  Illegal  voting  by  resident  of  different  election  district 

74.  Illegal  voting  by  unpardoned  convict 

76.  Procuring  name  to  be  registered  improperly. 

76.  Personating  qualified  voters. 

77.  False  statements  upon  applying  for  registry. 

78.  What  is  deemed  a  false  statement 

79.  Disturbance  of  public  meetings. 

80.  Preventing  public  meetings. 

81.  Preventing  electors  Arom  attending  public  meetings. 

82.  Preventing  electors  from  voting. 

83.  Disobedience  to  lawful  commands  of  inspectors. 

84  Riotous  conducti  or  violence,  which  impedes  elections. 

85.  Summary  arrest  therefor. 

86.  Such  arrest  no  bar  to  a  subsequent  prosecution. 

87.  Destroying  ballots  or  ballot-boxes. 

88.  Keeping  false  poll  lists. 

89.  Misconduct  of  inspectors.  • 

90.  Falsely  canvassing  votes,  or  certifying  result  of  election 

91.  Election  defined. 

92.  Irregularities  in  election  no  defense  for  violations  of  this 

chapter. 

93.  Rights  of  persons  lawfully  interfering  in  elections  declared. 

94.  Submission  of  questions  to  the  people. 

95.  Good  faith  in  offering  to  vote,  a  defense  for  alleged  illegal 

voting. 

SewMMd  S  61*  Every  person  who  by  bribery,  menace  or  any 
ropipSSl  other  corrupt  means,  either  directly,  or  indirectly, 
eieaio'^n*.  attempts  to  influence  any  elector  of  this  State  in 
giving  his  vote,  or  to  deter  him  from  giving  the  same, 
or  to  disturb  or  hinder  him  in  the  free  exercise  of  the 
right  of  suffrage  at  any  election,  is  guilty  of  a  mis- 
demeanor. 

Laws  of  1842,  ch.  130,  tit.  vii,  §  4. 

Sjia'Siso.        S  62.  Every  person  who  makes,  offers,  or  accepts 
"^"'         any  bet  or  wager  upon  the  result  of  any  election  or 
upon  the  success  or  failure  of  any  person  or  candi- 
date, or  upon  the  number  of  votes  to  be  cast  either 
in  the  aggregate,  or  for  any  particular  candidate,  or 
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upon  the  vote  to  be  cast  by  any  person  or  persons ; 
or  upon  the  decision  to  be  made  by  any  inspector,  or 
canvasser,  of  any  question  arising  in  the  course  of 
an  election,  or  upon  any  event  whatever  depending 
upon  the  conduct  or  result  of  an  election,  is  guilty 
of  a  misdemeanor. 

The  words  "person  or  candidate"  are  used  in  several 
sections  of  this  chapter  in  order  that  it  may  be  dear  that 
the  provisions  embrace  persons  who  may  be  voted  A>r  as 
officers  to  conduct  an  election — e.  g.,  the  presiding  officer 
of  a  town  meeting — yet  who  are  not  candidates  for  the 
office  to  fill  which  the  election  is  held. 

5  63.  Every  i>erson  who,  being  a  candidate  at  any  uniawiu 
election,  offers,  or  agrees  to  appoint  op  procure  the  p~«Yf 
appointment  of  any  particular  person  or  persons  to  «iectoM. 
office,  as  an  inducement  or  consideration  to  any  per- 
son to  vote  for,  or  procure  or  aid  in  procuring  the 
election  of  such  candidate,  is  guilty  of  a  misdemeanor. 

564.  Every  person  who,  not  being  a  candidate,  commnni- 
eonununicates  any  offer  made  in  violation  of  the  last  o^^^. 
section,  to  any  person,  with  intent  to  induce  him  to 
vote  for  or  to  procure  or  aid  in  procuring  the  election 
of  the  candidate  making  the  offer,  is  guilty  of  a  mis- 
demeanor. 

S  65.  Every  person,  who  with  intent  to  promote  the  Pnmiibing 

-  money  for 

election,  either  of  himself  or  of  any  other  person,  or  elections, 

'  •/  x-  >  except  for 

candidate,  either  JuSSw. 

1.  Furnishes  entertainment  at  his  expense  to  any 
meeting  of  electors  previous  to  or  during  an  election ; 

2.  Pays  for,  procures  or  engages  to  pay  for  any  such 
entertainment ; 

3.  Furnishes,  or  engages  to  pay  or  deliver  any  money 
or  proi)erty,  for  the  purpose  of  procuring  the  attend- 
ance of  voters  at  the  polls,  or  for  the  purpose  of  com- 
pensating any  person  for  procuring  attendance  of 
voters  at  the  polls:  except  for  the  conveyance  of 
voters  who  are  sick,  poor,  or  infirm ;  or 
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4.  Famishes  or  engages  to  pay  or  deliver  any 
money  or  property,  for  any  purpose  intended  to  pro- 
mote the  election  of  any  candidate,  except  for  the 
expenses  of  holding  and  conducting  public  meetings 
for  the  discussion  of  public  questions,  and  of  printing 
and  circulating  ballots,  handbills  and  other  papers 
previous  to  such  election. 

Is  guilty  of  a  misdemeanor. 

See  Laws  of  1842,  ch.  120,  tit.  vii,  §  6.  The  oommia- 
8:oiiers  have  enlarged  the  existing  rule,  so  far  as  to  allow 
contributions  for  the  expenses  of  public  meetings  as  well 
as  those  of  printing  and  circulating  election  documents. 
The  same  reasons  which  justify  the  second  species  of  ex- 
penditure, sustain  the  first,  and  the  existing  rule  is  known 
Vo  be  stricter  than  can  in  practice  be  enforced. 

Defrauding  g  66.  Bvcry  persou  who  fraudulently  alters  the 
inhiBvote.  ballot  of  any  elector,  or  substitutes  one  ballot  for 
another,  or  furnishes  any  elector  with  a  ballot  con- 
taining more  than  the  proper  number  of  names,  or 
who  intentionally  practices  any  fraud  upon  any  elec- 
tor to  induce  him  to  deposit  a  ballot  as  his  vote  and 
to  have  the  same  thrown  out  and  not  counted,  or 
otherwise  to  defraud  him  of  his  vote,  is  guUty  of  a 
misdemeanor. 

Substantially  the  proyision  of  Laws  of  1842,  ch.  130, 
tit  vii,  §§  7  and  8,  but  extended  to  embrace  any  fraud 
upon  an  elector  whereby  he  is  deprived  of  his  vote. 

Obstmcting      g  67.  Every  person  who  willfully  and  without  law- 
teSdiag       ful  authority  obstructs,  hinders,  or  delays  any  elector 

on  his  way  to  any  poll  where  an  election  shall  be 

held,  is  guilty  of  a  misdemeanor. 

See  Lam  of  1842,  ch.  130,  tit  vii,  §  9. 

Voting^        S  68.  Every  person  who  votes  more  than  once  at 
<«<*•         the  same  election,  or  who  oflFers  to  vote  after  having 

once  voted,  either  in  the  same  or  in  another  election 

district,  is  guilty  of  a  misdemeanor. 

See  Lanjoa  of  1842,  ch.  130,  tit  tIi,  §  10.  The  lan- 
guage of  that  section  is  "who  votes  or  offers  to  vote 
more  than  once/'  &a    This  language  is  capable  of  being 
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taken  in  a  sense  which  prohibits  an  innocent  act.  A  per- 
son who  offers  his  vote  in  the  wrong  election  district,  and 
being  refhsed  then  goes  to  the  right  one  and  there  offers 
his  vote,  maj  be  said  to  have  offered  to  vote  more  than 
onoe.  The  commissioners  have  substituted  for  the  am- 
biguous expression,  the  phrase,  "who  offers  to  vote  after 
having  once  voted." 

5  69.  Every  person  who  procures  or  counsels  an-  fil^^ 
other  to  give  or  offer  his  vote  at  any  election,  know-  ^**^*'** 
log  that  such  person  is  not  qualified  to  vote  at  the 
place  where  such  vote  is  given  or  offered,  is  guilty  of 
a  misdemeanor. 

See  Laws  of  1842,  ch.  130,  tit.  vii,  g  11. 

§  70.  Every  person  who  procures  or  counsels  an-  JSgJJ*^jg, 
other  to  enter  any  town,  ward,  or  election  district  for  JSJ^'ed. 
the  purpose  of  giving  his  vote  at  an  election,  know- 
iog  that  such  person  is  not  entitled  so  to  vote,  is 
guilty  of  a  misdemeanor. 

See  Laws  of  1842,  ch.  130,  tit  vii,  §  12. 

5  71.  Every  inhabitant  of  another  state  or  country  iiie«i  you 

who,  not  being  entitled  to  vote  within  this  State,  votes  Jj^^^jj^ 

or  offers  to  vote  at  an  election  in  this  State,  is  guilty  •**^«- 
of  felony. 

See  Laws  of  1842,  ch.  130,  tit  vii,  §  13. 

5  72.  Every  inhabitant  of  this  State,  who  not  being  niefl^i  vot- 
entitled  to  vote,  knowingly  votes  or  offers  to  vote  at  Jj^^**"* 
an  election,  is  guilty  of  misdemeanor.  "^^«- 

ft. 

g  73.  Every  person  who,  at  any  election,  knowingly  niei^i  vot- 
votes  or  offers  to  vote  in  any  election  district  in  which  Jjjlfrent^' 
he  does  not  reside,  or  in  which  he  is  not  authorized  f^[^ 
by  law  to  vote,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1842,  ch.  130,  tit  vii,  §  10. 

S  74.  Every  person  who  having  been  convicted  of  inc^i  ^ 
any  bribery  or  felony,  thereafter  offers  to  vote  at  any  ^SfJirt?"** 
election,  without  having  been  pardoned  and  restored 
to  all  the  rights  of  a  citizen,  is  guilty  of  a  misde- 
meanor. 

4 
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Compare  Const  of  1846,  art  11,  §  2;  Laws  of  1847, 
ch.  240,  §  15;  Laws  of  1842,  ch.  130,  tit  i,  §  3  and  tit 
iv,  §  38. 

As  the  definitions  of  "felony"  and  "infamous  crime" 
are  substantially  the  same  (2  JReu,  8tat.j  702,  §§  30,  31^ 
the  oommis^oners  have  employed  the  word  "felony" 
instead  of  the  phrase  "infamous  crime  deemed  by  tho 
laws  of  this  State  a  felony,"  found  in  the  act  of  1842. 

SSiTto  Se  S  75.  Every  person  who  causes  his  name  to  be  reg- 
improplriy.  istcrcd  as  that  of  an  elector,  upon  any  registry  of 
voters  authorized  by  law  to  be  kept  in  any  town,  dty 
or  election  district  of  this  State,  knowing  that  he  is 
not  a  qualified  voter  within  the  territorial  limits 
covered  by  such  registry,  is  punishable  by  imprison- 
ment in  a  state  prison  not  less  than  one  year. 

This  section  and  that  next  following,  are  foimded  on 
Laws  of  1859,  ch.  380,  §  14.  That  act  relates  to  New 
York  city  alone ;  but  the  rule  is  here  generalized. 

perwnat^         g  76.  Evcry  pcrsou  who,  at  any  election,  falsely 
fled  voter,    persouatcs  auothcr  person,  and  in  such  personating 
offers  to  vote  at  any  election,  is  punishable  by  impri- 
sonment in  a  state  prison  not  less  than  one  year. 

The  original  section  applies  only  to  personations  of 
registered  yoters. 

Slnfa'^n  S  '^'^'  Evcry  porsou  who,  at  the  time  of  requesting 
rSgil^j.^"^'  his  name  to  be  registered  as  that  of  a  qualified  voter, 
upon  any  registry  of  voters  authorized  by  law  to  be 
kept  in  any  city,  town,  or  election  district  of  this 
State,  or  at  the  time  of  offering  his  vote  at  any  elec- 
tion, knowingly  makes  any  false  statement  or  employs 
any  false  representation  or  pretence  or  token,  to  pro- 
cure his  name  to  be  registered  or  his  vote  to  be  re- 
ceived, is  guilty  of  a  misdemeanor. 

See  Laws  of  1859,  cL  380,  §  7. 

What  i8  S  78.  A  false  statement,  representation   or  token, 

iiul?^8tau»-    made  or  used  in  tbe  presence  and  to  the  knowledge 

of  a  person  requesting  his  name  to  be  registered  or 
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offeriDg  bis  vote,  is  to  be  deemed  made  by  himself, 
if  it  appears  that  it  was  made  or  used  in  support  of 
his  claim  to  be  registered  or  to  vote,  that  he  knew  it 
to  be  false,  and  suffered  it  to  pass  uncontradicted. 

Thia  section  is  sew,  but  embodies  familiar  principles, 
and  seems  appropriate  in  order  to  give  the  preceding 
section  its  full  application. 

S  79.  Every  person  who  willfully  disturbs  or  breaks  Disturb- 

*  anceofpab* 

up  any  public  meeting  of  electors  and  others,  law-  JJj^  ^ect- 
folly  being  held  for  the  purpose  of  considering  public 
questions,  is  guilty  of  a  misdemeanor. 

S  80.  Every  person  who,  by  threats,  intimidations,  Prercnting 
or  unlawful  violence  willfully  hinders  or  prevents  fngi. 
electors  from  assembling  in  public  meeting  for  the 
consideration  of  public  questions,  is  guilty  of  a  mis- 
demeanor. 

S  81.  Every  person  who  makes  use  of  any  force  or  Prevenung 
violence,  or  of  any  threat  to  do  any  unlawful  act,  as  from  at- 
a  means  of  preventing  an  elector  from  attending  any  pnbi^ 
public  meeting  lawfully  held  for  the  purpose  of  con- 
sidering any  public  questions,  is  guilty  of  a  misde- 
meanor. 

§82.  Every  j>erson  who  willfully,  by  unlawful  arrest,  Prevcnung 
by  force  and  violence,  or  by  threats  or  intimidations,  from 

*  »  .7  1    voting. 

prevents  an  elector  from  voting  at  an  election,  or 
employs  either  of  such  means  to  hinder  him  from 
voting  or  to  cause  him  to  vote  for  any  person  or  can- 
didate, is  guilty  of  a  misdemeanor. 

S  83.  Every  person  who  willfully  disobeys  a  lawful  SJjJ^J^^v 
command  of  an  inspector  or  board  of  inspectors,  £iSd?if 
given  in  the  execution  of  their  duty  as  such,  at  an  *«»p««^"' 
election,  is  guilty  of  a  misdemeanor. 

See  Laxos  of  1842,  ch.  130,  lit.  vii,  §  9. 

5  84.  Every  person  who  is  guilty  of  any  riotous  ^*JS?Stot 
conduct,  or  who  causes  any  disturbance  or  breach  of  ^^^i*"** 
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which  im-    the  peace,  or  uses  any  disorderly  violence,  or  threats 

pedes  eleo> 

lions.  of  violence  whereby  any  election  is  impeded  or  hin- 
dered, or  whereby  the  lawful  proceedings  of  the 
inspectors  or  canvassers  at  such  election,  in  the  dis- 
charge of  their  duty,  are  interfered  with,  is  guilty  of 
a  misdemeanor. 

snm«»ry  g  85.  Wheucvcr  at  an  election  any  person  refuses 
therefor,  jq  Q^^y  ^jj^  lawful  commaud  of  the  inspectors,  or  by 
any  disorderly  conduct  in  their  presence  interrupts 
or  disturbs  their  proceedings,  they  may  make  an 
order  directing  the  sheriff  or  any  constable  of  the 
county,  or  policeman  of  the  town  or  city,  to  take  the 
person  so  offending  into  custody,  and  detain  him 
until  the  final  canvass  of  the  votes  shall  be  completed. 
But  such  order  shall  not  prohibit  the  person  taken 
into  custody  from  voting  at  the  election. 

See  Laws  of  1842,  ch.  130,  tit  vii,  §  33. 

S^'baf  to  I*  S  86.  The  fact  that  any  person,  offending  against 
proJIcu-^"*  the  provisions  of  the  preceding  section,  was  taken  into 
^^^  custody  and  detained,  as  therein  authorized,  forms  no 

defense  to  a  prosecution  for  the  offense  committed, 

under  any  provisions  of  this  Code. 

Intended  to  prevent  the  possible  question,  whether  the 
rule  that  no  person  shall  be  twice  punished  for  the  same 
offense  should  apply  in  the  case  contemplated. 

SSiSS^or^  S  87.  Every  person  who  willfully  breaks  or  destroys, 
boxM.  ^^  ^^^  ^y  ^^  ^°y  election,  or  before  the  canvass  is 
completed,  any  ballot-box  used  or  intended  to  be 
used  at  such  election,  or  defaces,  injures,  destroys  or 
conceals,  any  ballot  which  has  been  deposited  in  any 
ballot-box  at  an  election,  and  has  not  already  been 
counted,  or  canvassed,  or  any  poll  list  used  or  in- 
tended to  be  used  at  such  election,  is  guilty  of  felony. 

Keepinff  g  88.  Evcry  clerk  of  the  poll  at  any  election,  who 

litts.  willfully  keeps  a  false  poll  list,  or  knowingly  inserts 

in  his  poll  list  any  false  statement,  is  guilty  of  a  mis- 
demeanor. 
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589.  Every  inspector  of  an  election  who  willfully  MUconduct 
exdades  any  vote  duly  tendered,  knowing  that  the  *<>«• 
peison  offing  the  aame  is  lawfully  entitled  to  vote  at 
8ach  election,  or  who  willfully  receives  a  vote  from  any 
peison  who  has  been  duly  challenged,  in  relation  to 
his  right  to  vote  at  such  election,  without  exacting 
fix)m  such  person  such  oath  or  other  proof  of  qualifi- 
cation as  may  be  required  by  law,  or  who  willfully 
omits  to  challenge  any  person  offering  to  vote  whom 
he  knows  or  suspects  not  to  be  duly  entitled  to  vote, 
and  who  has  not  been  challenged  by  any  other  person 
is  guilty  of  a  misdemeanor. 

5  90.  Every  inspector  of  any  election,  member  of  fmmij  oan- 
any  board  of  canvassers,  messenger  or  other  omcer  j°^\®jV|>,y 
aathorized  to  take  part  in  or  perform  any  duty  in  JJ|°^^o'J|[ 
relation  to  any  canvass  or  official  statement  of  the 
votes  cast  at  any  election,  who  willfully  makes  any 
false  canvass  of  such  votes,  or  makes,  signs,  publishes 
or  delivers  any  false  return  of  such  election,  or  any 
fiiise  certificate  of  the  result  of  such  election,  knowing 
the  same  to  be  false,  or  willfully  defaces,  destroys  or 
conceals  any  statement  or  certificate  entrusted  to  his 
care,  is  guilty  of  a  misdemeanor. 

S  91.  The  word  "  election,"  as  used  in  this  chapter,  Election 
designates  only  elections  had  within  this  state  for  the    ^  ^^ 
pnrpose  of  enabling  electors,  as  such,  to  choose  some 
pabhc  oflScer  or  officers  under  the  laws  of  this  state 
or  of  the  United  States. 

S  92.  Irregularities  or  defects  in  the  mode  of  notic-  J"J^^  euV 
ing,  convening,  holding  or  conducting  an  election  JeS^Sfor** 
authorized  by  law,  form  no  defense  to  a  prosecution  Jr  thi8°°' 
for  a  violation  of  the  provisions  of  this  chapter.  chapter. 

Decisions  in  other  states  raise  the  question  whether  the 
inyaliditj  of  an  election  is  an  answer  to  a  prosecution  for 
illegal!/  voting  at  it  For  cases  in  the  affirmative,  see 
State  V.  Williams,  25  Me,f  561 ;  Commonwealth  v,  Gibbs, 
4  DaU,j  253 :  in  the  negative,  State  v.  Bailey,  21  Me.^  62 ; 
Commonwealth  v.  Shaw,  7  Mstc.^  52 ;  People  v.  Cook,  8 
N.  T.  {4k  Seld.)y  67.  The  Commissioners  recommend  the 
rule  in  the  text  as  clearly  consonant  with  justice. 
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Righte  of 

J>eraonB 
a^rtilly 
interFcrlng 
in  elections 
declared. 


§  93.  Bat  nothing  in  tbis  chapter  shall  be  construed 
to  authorize  the  punishment  of  any  persons  who,  by. 
authority  of  law,  may  interfere  to  prevent  or  regulate 
an  election  which  has  been  unlawfully  noticed  or 
convened,  or  is  being,  or  is  about  to  be,  unlawfully 
conducted. 


Bubmlseion 
of  questions 
to  the  peo- 
ple. 


Good  faltli 
in  offering 
to  vote,  a 
defense  for 
alleged 
Illegal 
votmg. 


S  94.  Every  act  which  by  the  provisions  of  this 
chapter  is  made  criminal  when  committed  with  refer- 
ence to  the  election  of  a  candidate,  is  equally  criminal 
when  committed  with  reference  to  the  determination 
of  a  question  submitted  to  electors  to  be  decided  by 
votes  cast  at  an  election. 

S  95.  Upon  any  prosecution  for  procuring,  offering 
or  casting  an  illegal  vote,  the  accused  may  give  in 
evidence  any  facts  tending  to  show  that  he  honestly 
believed  upon  good  reason  that  the  vote  complained 
of  was  a  lawful  one ;  and  the  jury  may  take  such  facts 
into  consideration  in  determining  whether  the  acta 
complained  of,  were  knowingly  done  or  not. 

This  section  is  intended  to  enable  juries,  upon  proper 
proof,  to  relax  in  this  class  of  cases,  the  strict  rule  that 
ignorance  of  the  lav  is  no  excuse.  It  has  been  held  that 
while  an  elector  who  votes  in  ignorance  of  facts  which 
disqualify  him,  is  not  liable  to  punishment,  one  who  votes 
with  a  knowledge  of  such  facts  is  not  excused  though  he 
voted  in  an  honest  belief  that  he  was  entitled  to  do  so. 
(McGuire  v.  State,  7  Humph.,  54;  State  v.  Boyett,  10  IrecLf 
336.)  Whether  upon  given  facts  a  right  to  vote  exists, 
is  frequently  a  legal  question  of  such  difficulty  that  one 
claiming  it  in  good  faith,  tliough  erroneously,  ought  to  be 
exempt  from  punishment.  See  Commonwealth  v.  Aglar, 
Thatcher's  Crim.  Cos.,  412;  Same  v.  Wallace,  /d,  5Q2; 
Same  v.  Bradford,  9  MetCj  268 ;  in  support  of  the  rule 
embodied  in  the  text. 
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TITLE  VI. 

OF  CBIMES  BY  AXD  AGAINST  THE  EXECUTIVE  POWER 

OP  THE  STATE. 

Sicnov  96.  Acting  in  a  public  office  without  haying  qualified. 

97.  Acts  of  officer  defobcto,  not  affected. 

98.  Giving  or  offering  bribes. 

99.  Asking  or  receiving  bribes. 

100.  Attempting  to  prevent  officers  from  performing  duty. 

101.  Resisting  officers. 

102.  Taking  excessive  fees. 

103.  Taking  reward  for  omit^g  or  delaying  official  acts. 

104.  Taking  fees  for  services  not  rendered. 

105.  Taking  unlawful  reward  for  services  in  extradition  of  fugi- 

tives. 

106.  Buying  appointments  to  office 

107.  Selling  appointments  to  office. 

108.  Taking  rewards  for  deputation. 

109.  Unlawful  grant  or  deputation  void,  except  as  to  official  acts 

done  before  conviction. 

110.  Exercising  functions  of  office,  wrongfully. 

111.  Refusal  to  surrender  books,  &c.,  of  office  to  successor  upon 

demand. 

112.  Administrative  officers. 

S  96.  Every  person  who  executes  any  of  the  fane-  -^^{yiJj^ 
tions  of  a  public  office  without  having  taken  and  ^^^^ 
duly  filed  the  required  oath  of  office,  or  without  ^"*"*«^- 
having  executed  and  duly  filed  the  required  security, 
is  guilty  of  a  misdemeanor ;  and  in  addition  to  the 
punishment  prescribed  therefor,  he  forfeits  Ms  right 
to  the  office. 

Corresponds  with  Rep.  Pol  Code,  §  222. 

S  97.  The  last  section  shall  not  be  construed  to  Acts  or 

"^  officer  d€ 

affect  the  validity  of  acts  done  by  a  person  exercising  {^^^^^ 
the  functions  of  a  public  office  in  fact,  where  other 
persons  than  himself  are  interested  in  maintaining 
the  validity  of  such  acts. 

5  98.  Every  person  who  gives  or  offers  any  bribe  to  ^^Jjf^g**' 
any  executive  officer  of  this  State  with  intent  to  in-  ^'*^»**- 
fluence  him  in  respect  to  any  act,  decision,  vote,  opinion, 
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or  other  proceeding  as  such  officer,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  ten 
years,  or  by  fine  not  exceeding  five  thousand  dollars, 

* 

or  both. 

2  Eev.  SiaL,  682,  §9;  Laws  of  1853,  ch.  539,  §  1. 

Askinp  or  S  ^9.  Bvcry  executive  officer  or  person  elected  or 
b?ibcl.°*  appointed  to  an  executive  office  who  asks,  receives  or 
agrees  to  receive  any  bribe  upon  any  agreement  or 
understanding  that  his  vote,  opinion  or  action  upon, 
any  matter  then  pending  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  shall  be 
influenced  thereby,  is  punishable  by  imprisonment  in 
a  state  prison  not  exceeciing  ten  years,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  both ;  and  in 
addition  thereto  forfeits  his  office  and  is  forever  dis- 
qualified from  holding  any  i)ublic  office  under  this 
State. 

Substantially  the  provisions  of  2  Rev.  SiaL,  683,  §  10, 
as  amended;  Laws  of  1853,  ch.  539,  §  1 ;  but  extended 
to  embrace  asking  a  bribe. 

Attempting      §  100.  Evcry  person  who  attempts,  by  means  of 

to  prevent  .*.  .,  xii. 

offlcew        any  threat  or  violence,  to  deter  or  prevent  an  execu- 

from  per*  •'  ^ 

forming  tlvc  offlccr  from  performing  any  duty  imposed  upon 
such  officer  by  law,  is  guilty  of  a  misdemeanor. 

SSoLw"*  S  101.  Every  person  who  knowingly  resists,  by  the 
use  of  force  or  violence,  any  executive  officer,  in  the 
performance  of  his  duty,  is  guilty  of  a  misdemeanor. 

Taking  g  102.  Evcry  executive  officer  who  asks  or  receives 

feet.  any  emolument,  gratuity  or  reward,  or  any  promise 

of  any  emolument,  gratuity  or  reward,  excepting  such 

as  may  be  authorized  by  law,  for  doing  any  official 

act,  is  guilty  of  a  misdemeanor. 

See  2  Rev.  Stat.,  650,  §  5. 

"^^'"f .  .?  103.  Every  executive  officer  who  asks  or  receives 

reward  for  **'  "^ 

S3a"in*  <*f  any  emolument,  gratuity  or  reward,  or  any  promise 
official  actp.  Qf  any  emolument,  gratuity  or  reward,  for  omitting 

or  deferring  the  performance  of  any  official  duty,  is 

guilty  of  a  misdemeanor. 
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5 104.  Every  executive  officer  who  asks  or  receives  rMng  few 
any  fee  or  compensation  for  any  ofBcial  service  which  ^^^ 
has  not  been  actually  rendered,  except  in  cases  of 
charges  for  prospective  costs,  or  of  fees  demandable 

in  advance  in  the  cases  allowed  by  law,  is  guilty  of  a 
nusdemeanor. 

5 105.  Every  ofiScer  of  this  State  who  asks  or  re-  Ttkinr 
oeives  any  compensation,  fee  or  reward  of  any  kind  'e^;«i  ^©^ 
for  any  service  rendered  or  expense  incurred  in  pro-  S? f^ttijji 
cniing  from  the  Governor  of  this  State  a  demand 

upon  the  executive  authority  of  a  state  or  territory 
of  the  United  States,  or  of  a  foreign  government,  for 
the  surrender  of  a  fugitive  from  justice ;  or  of  any 
service  rendered  or  expense  incurred  in  procuring  the 
sorrender  of  such  fugitive,  or  of  conveying  him  to 
this  State  or  for  detaining  him  therein,  except  upon 
an  employment  by  the  Governor  of  this  State,  and 
upon  an  account  duly  audited  and  paid  out  of  the 
State  treasury,  is  guilty  of  a  misdemeanor. 

This  section  is  suggested  to  supersede  the  proyisions 
of  Rep.  Code  Cr.  Fro.,  §§  907,  908. 

$106.  Every  person  who  gives,  or  agrees  or  offers  Buringap- 
to  give  any  gratuity  or  reward  in  consideration  that  «<>  ofl^««- 
himself  or  any  other  person  shall  l>e  appointed  to 
any  public  office,  or  shall  be  permitted  to  exercise, 
perform  or  discharge  the  prerogatives  or  duties  of 
any  office,  is  punishable  by  imprisonment  in  the 
county  jail  not  less  than  six  months  nor  more  than 
two  years,  or  by  a  fine  of  not  less  than  two  hun- 
dred dollars  or  more  than  one  thousand  dollars,  or 
both. 

2  Rev.  Stat,  696|  §  32,  as  amended,  Lcuos  of  1863,  ch 
51,  §  1. 

5 107.  Every  person  who,  directly  or  indirectly,  asks  s^p^f'^is 
or  receives  or  promises  to  receive  any  gratuity  or  to«fflc«. 
reward  or  any  promise  of  a  gratuity  or  reward,  for 
appointing  another  person  or  procuring  for  another 
person  an  appointment  to  any  public  office  or  any 

6 


84  THE  PENAL  CODE 

clerksbip,  deputation  or  otber  subordinate  position  in 
any  public  office,  is  punisbable  by  imprisonment 
in  the  county  jail  not  less  than  six  months  nor 
more  than  two  years,  and  by  a  fine  of  not  less  than 
two  hundred  dollars  nor  more  than  one  thousand 
dollars,  or  both. 

See  2  Rev,  Siai.^  696,  §  35|  as  amended  Lawi  of 
1863,  ch.  51,  §  1. 

Tatanj^  for  S  108.  Bvcry  pubUc  officer  who,  for  any  gratuity  or 
depuution.  regard,  appoints  another  person  to  a  public  office, 
or  permits  another  person  to  exercise,  perform  or 
discharge  any  of  the  prerogatives  or  duties  of  his 
office,  is  punishable  by  imprisonment  in  the  county 
jail  not  less  than  six  mouths  nor  more  than  two 
years,  and  by  a  fine  of  not  less  than  two  hundred 
dollars  or  more  than  one  thousand  dollars;  and  in 
addition  thereto  he  forfeits  his  office. 

tjDiawftai         g  109.  Every  grant  or  deputation  made  contrary  to 
Sepntation   thc  provisious  of  either  of  the  last  two  sections  is 

void,  except  ^ 

"tV*d*e     v<>id;  but  official  acts  done  before  a  conviction  for 
^coonT""   ^^Y  offense  prohibited  by  those  sections,  shall  not 

be  deemed  invalid,  in  consequence  of  the  invalidity 

of  such  grant  or  deputation. 

Founded  on  2  Rev.  Siat,^  696,  g  37. 

Exerciaing       §  110.  Evcry  pcrsou  who  willfully  intrudes  himself 
of°omM*     into  any  public  office  to  which  he  has  not  been  duly 

wrongnuly.  . 

elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of 
the  functions  of  his  office  after  his  term  of  office  has 
expired  and  a  successor  has  been  duly  elected  or 
*  appointed,  and  has  qualified,  in  his  place,  and  he  has 

notice  thereof,  is  guilty  of  a  misdemeanor. 

Beftiiai  to        §  111.  Evcry  person  who,  having  been  an  executive 
GSk?,  Ac.,  officer  of  this  State,  wrongfully  refuses  to  surrender 

of  office  to  G»         V 

•n<»e»wr     the  official  seal  or  any  of  the  books  and  papers  apper- 

>>^^        taining  to  his  office,  to  his  successor  who  has  been 

duly  elected  or  appointed,  and  has  duly  qualified,  and 
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baB  demanded  the  snrrender  of  the  seal  or  books  and 
papers  of  such  office,  is  goilty  of  a  misdemeanor. 

S 112.  The  various  provisions  of  this  chapter  which  ^}^^ 
relate  to  executive  officers  apply  in  relation  to  admin-  «»«»• 
istrative  officers,  in  the  same  manner  as  if  administra- 
tive and  executive  officers  were  both  mentioned. 


TITLE  Vn. 

OF  GBIMES  AGAINST  THE  LEGISLATIVE  POWEB. 

Sicnov  113.  Preventiiigthemeetingor  organization  of  either  branch  of 

the  legislature. 

114.  Disturbing  the  legislature  while  in  session. 

115.  Compelling  adjournment. 

116.  Intimidating  a  member  of  the  legislature. 

11 7.  Compelling  either  house  to  perform  or  omit  any  official  act 

118.  Altering  draft  of  bill. 

119.  Altering  engrossed  copy. 

120.  Giving  bribes  to  members  of  the  legislature. 

12 1.  Beceiving  bribes  bj  members  of  legislature. 

122.  Witnesses  refusing  to  attend  before  the  legislature  or  legis- 

lative committees. 

123.  Befusing  to  testify. 

124.  Members  of  the  legislature  liable  to  forfeiture  of  office. 

§  113.  Every  person  who  willfully  and  by  force  or  gj^jj^f 
fraud  prevents  the  legislature  of  this  State,  or  either  Son'of"*^' 
of  the  houses  composing  it,  or  any  of  the  members  JJ^Sh  of 
thereof,  from  meeting  or  organizing,  is  punishable  by  Stui?**' 
imprisonment  in  a  state  prison  not  less  than  five  nor 
more  than  ten  years,  or  by  a  fine  of  not  less  than  five 
hundred  dollars  nor  more  than  two  thousand  dollars, 
or  both. 

See  Liv,  Or,  Code^  381,  §  118. 

S114.  Every  person  who  willfully  disturbs  the  gliSiiSS 
legislature  of  this  State,  or  either  of  the  houses  com-  iS'iSSSl 
posing  it,  while  in  session,  or  who  commits  any 
disorderly  conduct  in  the  immediate  view  and  presence 
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of  either  house  of  the  legislatnrey  tending  to  inteirapt 
its  proceedings  or  impair  the  respect  dae  to  its  autho- 
rity, is  guilty  of  a  misdemeanor. 

cbmpeiuiuc  §  115.  Evcry  person  who  willfully  and  by  force  or 
xDent.  '  fraud  compels  or  attempts  to  compel  the  legislature 
of  this  State,  or  either  of  the  houses  composing  it,  to 
adjourn  or  disperse,  is  punishable  by  imprisonment 
in  a  state  prison  not  less  than  five  nor  more  than  ten 
years,  or  by  fine  of  not  less  than  five  hundred  dollars, 
nor  more  than  two  thousand  dollars,  or  both. 

Liv.  Or.  Code,  381,  §  118. 

intimidat.        g  116.  EvcFv  persou  who  willfully,  by  intimidation 

inff  ft  iD6iii>  g%     ■% 

!2riSlatu?  ^^  otherwise,  prevents  any  member  of  the  legisla- 
ture of  this  State,  from  attending  any  session  of  the 
house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question 
which  may  come  before  such  house,  or  from  perform- 
ing any  other  official  act,  is  guilty  of  a  misdemeanor. 

lb. 

Compelling      g  117.  Evcry  person  who  willfully  compels  or  at- 

eitherhonse         ^  .i  /ii 

w  SSiH  M  tempts  to  compel  either  oi  the  houses  composing  the 
offldfti  act.  legislature  of  this  State  to  pass,  amend,  or  reject  any 
bill,  or  resolution,  or  to  grant  or  refuse  any  petition, 
or  to  perform  or  omit  to  perform  any  other  official 
act,  is  punishable  by  imprisonment  in  a  state  prison 
not  less  than  five  nor  more  than  ten  years,  or  by  a 
fine  of  not  less  than  five  hundred  dollars  nor  more 
than  two  thousand  dollars,  or  both. 

dwAl)%nL  ^  ^^^'  ^^^^  person  who  fraudulently  alters  the 
draft  of  any  bill  or  resolution  which  has  been  pre- 
sented to  either  of  the  houses  composing  the  legisla- 
ture, to  be  passed  or  adopted,  with  intent  to  procure 
it  to  be  passed  or  adopted  by  either  house,  or  certified 
by  the  presiding  officer  of  either  house,  in  language 
different  from  that  intended  by  such  house,  is  guilty 
of  felony. 
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5119.  Every  person  who  fpaudulently  alters  the  ^*^*J*^ 
engrossed  copy  or  enrollmeDt  of  any  bill  which  has  ~pj^- 
been  passed  by  the  legislature  of  this  State,  with 
intent  to  procure  it  to  be  approved  by  the  governor 
or  certified  by  the  secretary  of  State,  or  printed  or 
published  by  the  printer  of  the  Statutes  in  language 
different  fiom  that  in  which  it  was  passed  by  the  leg- 
islature, is  guilty  of  felony. 

S  120.  Every  person  who  gives  or  offers  to  give  a  gj^Jjfj^ 
bribe  to  any  member  of  the  legislature,  or  attempts  SJ^f^wa**' 
dbectly,  or  indirectly,  by  menace,  deceit,  suppression  *"*• 
of  truth  or  any  other  corrupt  means  to  influence  a 
member  in  giving  or  withholding  his  vote,  or  in  not 
attending  the  house  of  which  he  is  a  member,  or  any 
committee  thereof,  is  punishable  by  imprisonment  in 
a  state  prison  not  exceeding  ten  years  or  by  fine  not 
exceeding  five  thousand  dollars,  or  both. 

S 121.  Every  member  of  either  of  the  houses  com-  J^'g^g*« 
posing  the  legislature  of  this  State,  who  asks,  receives,  JJI'iSSi'^' 
or  agrees  to  receive  any  bribe  upon  any  understand- 
ing that  his  official  vote,  opinion,  judgment  or  action 
shall  be  influenced  thereby,  or  shall  be  given  in  any 
particular  manner  or  upon  any  particular  side  of  any 
qaestion  or  matter  upon  which  he  may  be  required 
to  act  in  his  official  capacity,  or  who  gives  or  offers 
or  promises  to  give  any  official  vote  in  consideration 
that  another  member  of  the  legislature  shall  give 
any  such  vote,  either  upon  the  same  or  another 
question,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years,  or  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  both. 

Thifl  section,  with  the  one  which  precedes,  Is  founded 
npon  the  provisions  of  2  JReo,  Statj  682,  §  9,  as  amended 
by  Laws  of  1853,  ck.  539,  §  2.  It  is  extended,  however, 
to  embrace  what  is  known  as  "  log  rolling,"  or  agreements 
to  exchange  votes  for  or  against  measures  pending  before 
the  legislature ;  and,  also,  so  as  to  embrace  deceits  and 
concealments  practised  upon  members  of  the  legislature 
to  obtain  their  votes. 


tnre. 
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Witnesses 
reftising  to 
attend 
before  the 
legislature 
ori^sla- 
tiye  oom- 
mltteee. 


In  Marshall  v.  Baltimore  &  Ohio  B.  B.  Co.,  16  ffaw, 
(Ui  S.)  jR.,  314,  the  court  (commentmg  upon  the  cases  of 
Fuller  V,  Dame,  18  JPicJCf  4*10;  Hatzfield  v.  Gulden,  7 
Watts,  162;  Clippinger  v.  Hepbaugh,  6  Watts  #  S.,  315 . 
Wood  V,  McCan,  6  Dana^  366;  Hunt  v.  Test,  8  Ala., 
^19;  Tlie  Commonwealth  9.  Callaghan,  2  Va,  Cos.,  460), 
say:  "The  sum  of  these  cases  is,  1.  All  contracts  for  a 
contingent  compensation  for  obtaining  legislation,  or  to 
use  personal  or  any  secret  or  sinister  influence  on  legis- 
lators are  void  by  the  policy  of  the  law. 

2.  Secrecy  as  to  the  character  under  which  the  agent 
or  solicitor  acts  tends  to  deception,  and  is  immoral  and 
fraudulent ;  and  where  the  agent  contracts  to  use  secret 
influences,  or  yoluntarily,  without  contract  with  his  prin- 
cipal, uses  such  means,  he  cannot  have  the  assistance  of 
a  court  to  recover  compensation. 

3.  That  what,  in  the  technical  vocabulary  of  politiciana, 
is  termed  "log  rolling  *'  is  a  misdemeanor  at  common  law, 
punishable  by  indictment 

S  122.  Every  person  who,  being  duly  summoned 
to  attend  as  a  witness  before  either  house  of  the  leg- 
islature or  any  committee  thereof,  authorized  to  sum- 
mon witnesses,  refuses  or  neglects  without  lawful 
excuse  to  attend  pursuant  to  such  summons,  is  guilty 
of  a  misdemeanor. 


Befkisingto 

testwy. 


Xembers  of 
the  leglsla- 
tare  liable 
to  forfeiture 
€f  offloe. 


S  123.  Every  person  who  being  present  before 
either  house  of  the  legislature  or  any  committee 
thereof  authorized  to  summon  witnesses,  willfully 
refuses  to  be  sworn  or  affirmed,  or  to  answer  any 
material  and  proper  question,  or  to  produce  upon 
reasonable  notice  any  material  and  proper  books, 
papers,  or  documents  in  his  possession  or  under  bis 
control,  is  guilty  of  a  misdemeanor. 

§  124.  The  conviction  of  a  member  of  the  legislar 
ture  of  either  of  the  crimes  defined  in  this  chapter, 
involves  as  a  consequence  in  addition  to  the  punish- 
ment prescribed  by  this  Code,  a  forfeiture  of  bis 
office;  and  disqualifies  him  from  ever  afterwards 
holding  any  office  under  this  State. 
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TITLE  Vin. 

OF  OBIMES  AQAISST  PUBLIC  JUSTIOH. 

CHAPTEE  L 

BKIBBBY  AND  OORBUPTION. 

Sflcnov  126.  Qiving  briboa  to  judges,  jurors,  referees,  Ac. 

126.  Beceiying  bribes  by  judicial  oflQcers, 

127.  Beoeiving  bribes  by  jurors,  referees,  tc 

128.  Misconduct  by  jurors,  arbitrators  and  referees. 

129.  Judicial  officers,  jurors,  referees,  fta,  accepting  gifts  fh>m 

parties. 

130.  **Gias"  defined. 

131.  Improper  attempts  to  influence  jurors,  referees  or  arbitra- 

tors. 

132.  Drawing  jurors  fraudulently. 

133.  IGsconduct  by  officers  having  charge  of  juries. 

S 125.  Every  person  who  gives  or  offers  to  give  gjj^jf ^^ 
a  bribe,  to  any  judicial  oflBlcer,  juror,  referee,  arbi-  ]l^^' 
tiator,  umpire  or  assessor,  or  to  any  person  who  may  '^^^^ 
be  authorized  by  law  to  hear  or  determine  any  ques- 
tion or  controversy,  with  intent  to  influence  his  vote, 
opinion  or  decision  upon  any  matter  or  question  which 
is  or  may  be  brought  before  him  for  decision,  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  both. 

S  126.  Every  judicial  officer  of  this  State  who  asks,  Jj^gJ*^^* 
receives,  or  agrees  to  receive  any  bribe  upon  any  ^J^^^JJ 
agreement  or  understanding  that  his  vote,  opinion 
or  decision  upon  any  matter  or  question  which  is  or 
may  be  brought  before  him  for  decision  shall  be 
thereby  influenced,  is  punishable  by  imprisonment  in 
a  state  prison  not  exceeding  ten  years,  or  by  a  fine  not 
exceeding  five  thousand  dollars  or  both ;  and  in  addi- 
tion thereto  forfeits  his  office  and  is  forever  disqualified 
from  holding  any  public  office  under  this  State. 

This  section,  with  the  preceding,  is  founded  upon  2  Bev, 
Stat,  683,  §  10,  as  amended,  Laws  of  1853,  ch.  639. 
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B«ceiTiDg  S  127.  Every  joror,  referee,  arbitrator,  umpire  or 
jai^,  ^  assessor,  and  every  person  authorized  by  law  to  hear 
^^  or  determine  any  question  or  controversy,  who  asks, 

receives,  or  agrees  to  receive  any  bribe  upon  any 
agreement  or  understanding  that  his  vote,  opinion 
or  decision,  upon  any  matter  or  question  which  is  or 
may  be  brought  before  him  for  decision  shall  be 
thereby  influenced,  is  guilty  of  felony. 

MifMDdact  §  128.  Every  juror,  or  person  drawn  or  summoned 
^b^ftf^t^n  as  a  juror,  or  chosen  arbitrator,  or  umpire,  or  ap- 
cSi.  pointed  referee,  who  either : 

1.  Makes  any  promise  or  agreement  to  give  a  ver- 
dict for  or  against  any  party ;  or, 

2.  Willfully  permits  any  communication  to  be  made 
to  him,  or  receives  any  book,  paper,  instrument,  or 
information  relating  to  any  cause  pending  before 
him  except  according  to  the  regular  course  of  pro- 
ceeding upon  the  trial  of  such  cause. 

Is  guilty  of  a  misdemeanor. 

Judicial  S  129.  Every  judicial  oflicer,  juror,  referee,  arbitrar 

juror''        tor  or  umpire,  who  accepts  any  gift  fix)m  any  person, 

"inS'from  '  ^^^^g  1^™  *^  ^  ^  party  in  interest  or  the  attorney 
partiW'       or  counsel  of  any  party  in  interest  to  any  action  or 
proceeding  then  pending  or  about  to  be  brought 
before  him,  is  guilty  of  a  misdemeanor. 

••Gift"  §  130.  The  word  '^gift"  in  the  foregoing  section 

shall  not  be  taken  to  include  property  received  by 
inheritance,  by  will,  or  by  gift  in  view  of  death. 

Improper        S  131«  Evcry  pcrsou  who  attempts  to  influence  a 

attempu  to  ^    *■  * 

inflaenco     juror,  or  any  person  summoned  or  drawn  as  a  juror, 
itfblmton.  ^^  chosen  an  arbitrator  or  appointed  a  referee,  in  re- 
spect to  his  verdict,  or  decision  of  any  cause  or  matter 
pending  or  about  to  be  brought  before  him,  either : 

1.  By  means  of  any  communication  oral  or  written 
had  with  him,  except  in  the  regular  course  of  pro- 
ceedings upon  the  trial  of  the  cause ; 
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2.  By  means  of  auy  book,  paper,  or  instmment 
exhibited  otherwise  than  in  the  regular  course  of 
proceedings  ui)on  the  trial  of  the  cause ; 

3.  By  means  of  any  threat  or  intimidation ; 

4.  By  means  of  any  assurance  or  promise  of  any 
pecuniary  or  other  advantage ;  or, 

5.  By  publishing  any  statement,  argument,  or 
observation  relating  to  the  cause. 

Is  guilty  of  a  misdemeanor* 

The  existing  statute  declares  every  person  who  abell 
attempt "  improperly  **  to  influence  a  Juror,  guilty  of  a  mis- 
demeanor (2  Beu.  Stat  J  693,  §  16),  but  leaves  the  ques- 
tion, what  attempts  are  improper,  to  judicial  construction. 
The  commissioners  deem  it  desirable  that  the  Code  should 
specify  with  greater  precision  the  acts  intended  to  be  for- 
bidden. 


imu- 


S  132.  Every  person  authorized  by  law  to  assist  at  nromne 

1  •  f  jurors  IT 

the  drawmg  of  any  jurors  to  attend  any  court,  who  flni«niiy. 
willfully  puts  or  consents  to  the  putting  upon  any 
list  of  jurors  as  having  been  drawn,  any  name  which 
shall  not  have  been  drawn  for  that  purpose  in  the 
manner  prescribed  by  law ;  or,  who  omits  to  place  on 
such  list  any  name  that  shall  have  been  drawn  in  the 
manner  prescribed  by  law ;  or,  who  signs  or  certifies  any 
list  of  jurors  as  having  been  drawn  which  was  not 
drawn  according  to  law ;  or,  who  is  guilty  of  any  other 
unfair,  partial,  or  improper  conduct  in  the  drawing 
of  any  such  list  of  jurors^  is  guilty  of  a  misdemeanor. 

S  133.  Every  officer  to  whose  charge  any  juror  is  J^*»^,^J<* 
committed  by  any  court  or  magistrate,  who  negli-  ^'^''^^f 
gently  or  willfully  permits  them,  or  any  one  of  them,  J"^®*- 
either : 

1.  To  receive  any  conmiunication  from  any  person ; 

2.  To  make  any  communication  to  any  person; 

3.  To  obtain  or  receive  any  book  or  paper,  or 
refreshment;  or, 

4.  To  leave  the  jury  room  without  the  leave  of 

such  court,  or  magistrate  first  obtained. 

Is  guilty  of  a  misdemeanor. 
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OHAPTBE  n. 


BESGUES. 


RMening 
pilBonen, 


SetaMng 
goods  from 
cnatody  of 
officer. 


SEonoir  134  Bescuing  priaonera. 

135.  Betaking  goods  from  custody  of  officer. 

g  134.  Every  person  who  by  force  or  fraud  rescnes 
or  attempts  to  rescue,  or  aids  another  person  in  res- 
cuing or  in  attempting  to  rescue  any  prisoner  from 
any  officer  or  other  person  having  him  in  lawful 
custody,  is  punishable  as  follows : 

1.  If  such  prisoner  was  in  custody  upon  a  charge 
or  conviction  of  felony,  by  imprisonment  in  a  state 
prison  for  not  less  than  ten  years ;  * 

2.  If  such  prisoner  was  in  custody  otherwise  than 
upon  a  charge  or  conviction  of  felony,  by  imprison- 
ment in  a  county  jail  not  exceediug  one  year,  or  by 
fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

g  136.  Every  person  who  willfully  iojures  or  de- 
stroys, or  takes  or  attempts  to  take,  or  assists  any 
other  person  in  taking  or  attempting  to  take  from 
the  custody  of  any  officer  or  person,  any  personal 
property  which  such  officer  or  person  has  in  charge 
under  any  process  of  law,  is  guilty  of  a  misdemeanor. 


OHAPTEB  m. 


ESCAPES,  XSTD  AIDINa  THEBEIN. 

Sbohon  136.  Be-arrest  of  escaped  prisoners. 

137.  Escape  from  state  prison. 

138.  Attempt  to  escape  from  state  prison. 

139.  Escape  from  other  than  state  prison. 

140.  Attempt  to  escape  fh>m  other  than  state  prison. 

141.  Assisting  prisoner  to  escape  from  prison. 

142.  Carrying  into  prison  things  useful  to  aid  an  escape. 

143.  Concealing  escaped  prisoner. 

144.  Assisting  prisoner  to  escape  from  officer. 
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SBcnoar  146.  '*  Prison  "defined. 
U6.  "Prisoner"  defined. 

g  136.  Every  prisoner  confined  upon  conviction  for  ^^^  ^ 
a  criminal  offense,  who  escapes  from  prison,  may  be  v^^'^^- 
porsuedy  retaken  and  imprisoned  again  notwithstand- 
ing the  term  for  which  he  was  sentenced  to  be  impri- 
soned may  have  expired  at  the  time  when  he  is 
retaken  and  he  shall  remain  so  imprisoned,  nntil 
tried  for  such  escape,  or  discharged  on  a  failure  to 
prosecute  therefor. 

2  Beo.  Siai,  685,  g  20. 

5  137.  Every  prisoner  confined  in  a  state  prison  from'rtato 
for  a  term  less  than  for  life,  who  by  force  or  fraud  ^'*"**'*' 
escai>es  therefrom,  is  punishable  by  imprisonment  in 
such  prison  for  a  term  not  exceeding  five  years,  to 
commence  from  the  expiration  of  the  original  term 
of  his  imprisonment. 

Compare  2  Eeo,  Stat,^  686,  §  21. 

S  138.  Every  prisoner  confined  in  a  state  prison  ^.^^^^ 
for  a  term  less  than  for  life,  who  attempts  by  force  J^JJ^, 
or  fraud,  although  unsuccessfully,  to  escape  from  such 
prison,  is  guilty  of  felony. 

Ck>mpare  2  Rev.  Stal,  686,  §  23. 

§  139.  Every  prisoner  confined  in  any  other  prison  JJ^^q^^ 
than  a  state  prison,  who  by  force  or  fraud  escapes  ^^l^^^ 
therefrom,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  two  years,  or  in  a  county  jail 
not  exceeding  one  year,  to  commence  from  the  expi- 
ration of  the  original  term  of  his  imprisonment. 

Compare  2  Rev,  Stat,  685,  §  22. 

5  140.  Every  prisoner  confined  in  any  other  prison  Attemptto 
than  a  state  prison,  who  attempts  by  force  or  fraud,  j^«  ^"^^ 
although  unsuccessfully,  to  escape  therefrom,  is  pun-  ^^^^^' 
ishable  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  to  commence  from  the  expiration  of 
the  original  term  of  his  imprisonment. 

Compare  2  Ren,  Stat,  686,  §  24. 
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AMiBttng        g  141.  Every  person  who  willfully,  by  any  means 

prisoner  to  .  n       j»  » 

escape  ftom  whatevei,  assists  any  prisoner  connned  in  any  prison 
to  escape  therefrom,  is  punishable  as  followis : 

1.  If  such  prisoner  was  confined  upon  a  charge  or 
conviction  of  felony,  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years ; 

2.  If  such  prisoner  was  confined  otherwise  than 
upon  a  charge  or  conviction  of  felony,  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by 
fine  not  exceeding  five  hundred  dollars,  or  both. 

ctrrying  §  142.  Evcry  persou  who  carries  or  sends  into  any 
thiD^^Me°*  prison,  anything  useful  to  aid  any  prisoner  in  making 
eictpe.       his  escape,  with  intent  thereby  to  facilitate  the  escape 

of  any  prisoner  confined  therein,  is  punishable  as 

follows : 

1.  K  such  prisoner  was  confined  upon  any  charge 
or  conviction  of  felony,  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years ; 

2.  If  such  prisoner  was  confined  otherwise  than 
upon  a  charge  or  conviction  of  felony,  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  of  five  hundred  dollars,  or  both. 

Concealing       §  143.  Evcry  pcrsou  who  knowingly  and  willfully 
sow.  ^' '  conceals  any  prisoner,  who,  having  been  confined  in 
prison  upon  a  charge  or  conviction  of  misdemeanor, 
has  escaped  therefi^om,  is  guilty  of  misdemeanor. 

Asaistinff  g  144.  Evcry  person  who  willfully  assists  any 
eMapefrom  prisoucr  in  escaping  or  attempting  to  escape  from 
the  custody  of  any  officer  or  person  having  the  law- 
ful charge  of  such  prisoner  under  any  process  of  law 
or  under  any  lawful  arrest,  is  guilty  of  a  misde- 
meanor. 

••Prison"  §  145.  The  term  "prison"  in  this  chapter  includes 
state  prisons,  county  jails  and  everyplace  designated 
by  law  for  the  keeping  of  persons  held  in  custody 
under  process  of  law,  or  under  any  lawful  arrest. 
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S  146.  The  term  "  prisoner"  in  this  chapter  includes  ^3^*^'^«'' 
every  person  held  in  custody  under  process  of  law 
issued  from  a  court  of  competent  jurisdiction  whether 
civil  or  criminal,  or  under  any  lawful  arrest. 


OHAPTEE  IV. 

FOBGINa,  STEAUNG,   MUTHiATIXa    AND    FALSIFYINa 
JUDICIAIi  AJSTD  PUBLIC  BECOBDS  AJSTD  DOCUMENTS. 

SrcnOK  147.  Larceny,  destruction,  &c.,  of  records  by  officers  having  them 

in  custody. 

148.  Larceny,  destruction,  &a,  of  records  by  other  persons. 

149.  Offering  false  or  forged  instruments  to  be  filed  or  recorded. 

S  147.  Every  clerk,  register  or  other  officer  having  Larceny. 
the  custody  of  any  record,  map  or  book,  or  of  any  ac.»  of 
paper  or  proceeding  of  any  court  of  justice  filed  or  f^^iJJj^Y; 
deposited  in  any  public  office,  who  is  guilty  of  stealing,  ^^^^^y- 
willfully  destroying,  mutilating,  defacing,  altering  or 
falsifying  or  fraudulently  removing  or  secreting  the 
T?hole  or  any  part  of  such  record,  map,  book,  paper 
or  proceeding,  or  who  permits  any  other  person  so  to 
do,  is  punishable  by  imprisonment  in  a  state  prison 
Dot  exceeding  five  years,  and  in  addition  thereto 
forfeits  his  office. 

S  148.  Every  person  not  an  officer  such  as  is  men-  Larceny. 
tioned  in  the  last  section,  who  is  guilty  of  any  of  the  timl^  ac, 
acts  specified  in  that  section,  is  punishable  by  impri-  by  other 
sonmen  t  in  a  state  prison  not  exceeding  five  years, 
or  in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

See  2  Bev,  Slat.,  680,  §§  69,  70. 

S  149.  Every  person  who  knowingly  procures  or  offering 
offers  any  false  or  forged  instrument  to  be  filed,  reg-  tl^^'\n- 
Istered  or  recorded  in  any  public  office  within  this  tobe;iedor 
State,  which  instrument,  if  genuine,  might  be  filed  or 
registered  or  recorded  under  any  law  of  this  State 
or  of  the  United  States,  is  guilty  of  felony. 
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OHAPTEE  V. 

PEBJUBY  Aim  SUBOBNATION  OF  PEBJUBY. 

Sbohov  160.  Peijuiy  defined. 

161.  *<  Oath  "  defined. 

162.  Oath  of  office. 

163.  Irregularities  in  the  mode  of  administering  oaths. 

164.  Incompetency  of  witness  no  defense  for  peijury. 

166.  Witness'  knowledge  of  materialitjr  of  his  testimony  not 
necessary. 

166.  Making  of  deposition,  ftc.,  when  deemed  complete. 

167.  Statement  of  that  which  one  does  not  know  to  he  true. 

168.  Punishment  of  peijuiy. 

169.  Sunmiary  committal  of  witnesses  who  hare  committed 

peijuiy. 

160.  Witnesses  necessary  to  prore  the  perjury,  may  be  bound 

over  to  appear. 

161.  Documents  necessary  to  prove  such  peijury  maybe  detained. 

162.  Subornation  of  perjury  defined. 

163.  Punishment  of  subornation. 

164.  Convict  of  perjury  declared  incompetent  as  a  witness. 

perjOT  §  150.  Every  person  who,  having  taken  an  oath 

that  he  will  testify,  declare,  depose  or  certify  truly 
before  any  competent  tribunal,  officer  or  i>erson,  in 
any  of  the  cases  in  which  such  an  oath  may  by  law 
be  administered,  willfully  and  contrary  to  such  oath, 
states  as  true  any  material  matter  which  he  ^knows 
to  be  false  is  guilty  of  peijury. 

Propose  modijfication  of  the  law, — The  definition  of  per- 
jury given  in  the. Revised  Statutes,  was  as  follows: 

"  Every  person  who  shall  willfully  and  corruptly  swear, 
testify,  or  affirm  falsely,  to  any  material  matter,  upon  any 
oatli,  affirmation  or  declaration,  legally  administered: 

"  1.  In  any  matter,  cause  or  proceeding  depending  in 
any  court  of  law  or  equity,  or  before  any  officer  thereof; 

'^2.  In  any  case  where  an  oath  or  affirmation  is  re- 
quired by  law,  or  is'necessary  for  the  prosecution  or 
defense  of  any  private  right,  or  for  the  ends  of  public 
justice ; 

"  3.  In  any  matter  or  proceeding  before  any  tribunal  or 
officer  created  by  the  constitution'  or  by  law,  or  where 
any  oath  may  be  lawfully  required  by  any  judidal,  execu- 
tive or  administrative  officer.'* 


OP  THE  STATE  OF  NEW  YORK. 

"ShaU  upoa  oooTiction  be  adjudged  guilty  of  perjury,*' 
fta,  2  Rev,  Statj  681,  §  1. 

This  was  a  oonsiderable  eztension  of  the  common  law 
definition,  which  embraced  only  cases  in  which  the  false 
testimony  was  given  in  a  judicial  proceeding.  But  the 
enlarged  definition  given  by  the  Revised  Statutes  appears 
to  have  been  overlooked  by  subsequent  legislatures.  For 
a  practice  has  grown  up  of  making  express  provision  in 
statutes  authorizing  any  new  mode  of  investigation  or 
inquiry,  that  false  testimony  given  under  the  statute  shall 
be  peijury. 

The  following  are  the  leading  instances^  of  such  pro- 


I  visions : 


Laws  of  1829,  ch.  368,  §  9.  This  act  authorizes  the 
canal  board  to  subpoena  witnesses  to  be  examined  before 
them  when  the  interests  of  the  State  require  it;  and 
section  9  declares  willful  false  swearing  before  the  board 
to  be  peijury. 

Laws  of  ISZlf  ch.  201,  §  7.  The  act  authorizes  an 
examination  to  be  instituted  by  the  superintendent  of 
the  Onondaga  salt  springy ;  and  the  section  cited  declares 
false  swearing  upon  such  examination  to  be  perjury. 

In  the  later  act  concerning  the  salt  springs  (Laws  of 
1859,  ch.  346),  an  examination  is  authorized  as  in  the  act 
of  1834^  ch.  201 ;  but  the  unnecessary  provision  declaring 
false  swearing  perjury,  is  omitted. 

Laws  of  1837,  ch.  160,  §  42.  This  statute  rehites  to  the 
*  powers  and  duties  of  the  commissioners  for  loaning  United 
States  moneys,  and  directs  the  manner  in  which  they  shall 
execute  their  trust  The  section  cited  prescribes  that  "  if 
any  person  shall  falsely  swear  or  affirm  in  any  of  the  cases 
where  an  oath  or  affirmation  is  required  to  be  taken  by 
this  act,  or  shall  willfully  and  knowingly  act  contrary  to 
any  oath  or  affirmation  he  has  taken  in  pursuance  of  this 
act,  such  offense  shall  be  deemed  to  be  perjury." 

Laws  of  1837,  ch.  430,  §  8,  declares  a  party  to  the 
record  who  swears  falsely  upon  the  examination  autho- 
rized by  the  usury  act,  guilty  of  perjury. 

Imws  of  1842,  ch.  130,  tit.  YU,  §  1.  This  is  the  statute 
reg^ting  elections.  After  providing  that  when  any 
person  offering  to  vote  is  cliallenged,  the  inspectors  shall 
tender  to  him  an  oath  to  answer  fully  and  truly,  and  shall 
then  put  certain  questions  —  the  act  declares  false  swear- 
ing on  such  examination  to  be  perjury. 

Laws  of  1839,  ch.  389,  g  1  (repealed  by  the  act  of  1842 
above  cited),  had  a  provision  of  the  same  purport. 

Laws  of  1843,  ch.  57,  §  4;  Laws  of  1855,  ch.  20,  §  4. 
These  acts  authorize  chairmen  of  committees  of  common 
councils,  &c.,  to  administer  oaths  to  witnesses  brought 
before  such  committee ;  and  declare  any  false  swearing 
in  testimony  so  taken,  to  be  perjury. 

LaiDs  of  1849,  ch.  115,  §  19.  This  statute  makes  it  the 
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duty  of  clerks  of  Erie  county  to  render  periodical  Rooonnta 
of  official  fees  and  disbursements,  the  correctness  of  which 
must  be  verified  by  affidavit  Section  19  declares  every 
person  who  shall  willfully  swear  falsely  In  verifying  anj 
such  aooounty  guilty  of  peijury. 

Lam  of  1854^  ch.  332,  §  8.  This  declares  willful  false 
swearing  to  any  oath  or  affidavit  which  may  be  lawfully 
required  by  any  rules  and  regulations  of  certain  canal 
offioersi  to  be  perjury. 

LaaD9  of  1854,  ch.  398,  tit  m,  §  3.  This  act  provided 
for  an  enrollment  of  the  militia;  and  authorized  any 
person  who  claimed  exemption  ttom  duty  to  file  an  afll- 
davit  of  the  facts,  as  the  basis  of  an  examination  of  his 
daim,  to.be  made  by  assessors;  and  the  section  cited 
declares  that  to  swear  falsely  in  such  affidavit  is  perjury. 

Lam  of  1859,  ch.  44,  tit  lY,  §  6.  This  section  autho- 
rizes the  trustees  of  the  village  of  Monrovia  to  examine, 
on  oath,  any  property  owner  claiming  a  reduction  of  taxes ; 
and  declares  willful  &lse  swearing  on  such  examination 
to  be  perjury. 

Laws  of  1859,  ch.  380,  §§  13,  14.  This  is  the  registry 
act  for  the  city  of  New  York.  It  authorizes  certain 
questions  to  be  put  to  electors,  under  oath,  by  inspectors 
of  election  and  by  the  board  of  registration.  The  sec- 
tions cited  declare  false  swearing  perjury. 

L(xm  of  1859,  ch.  470,  §  7.  This  statute  provides  for 
the  sale  of  certain  lands  belonging  to  th^  State,  and 
directs  officers  therein  named  to  file  reports  verified  by 
affidavit  Section  7  makes  all  false  swearing  under  any 
of  the  provisions  of  the  act  perjury. 

Laws  of  1860,  ch.  259,  §  25.  The  statute  is  amendatory 
of  the  Metropolitan  Police  Commissioners'  act  The 
twenty-fiflh  section,  after  empowering  the  board  of  Met- 
ropolitan Police  Commissioners  to  subpoena  witnesses,  Ac., 
declares  false  swearing  by  a  witness,  upon  any  necessary 
proceeding  under  the  regulations  established  by  the  com- 
missioners, perjury. 

Laws  of  1860,  ch.  465,  §  4,  declares  witnesses  testifying 
falsely  before  the  commissioners  appointed  to  ascertain 
and  collect  the  damages  caused  by  destruction  of  property 
at  Quarantine  grounds  on  Staten  Island,  in  Sept.,  1858, 
guilty  of  perjury. 

Laim  0/1863,  ch.  90,  §  15.  The  act,  which  is  for  tho 
protection  and  improvement  of  the  Tonawanda  band  of 
Seneca  Indians,  authorizes  oaths  to  be  administored  for 
several  purposes ;  and  provides  in  section  15  that  willfnl 
false  swearing  by  any  person  to  whom  any  oath  may  be 
administered,  accordiofcto  the  act,  shall  be  deemed  perjury. 

It  is  obvious  that  by  force  of  the  definition  of  peijury 
contained  in  the  Revised  Statutes,  false  swearing  upon 
the  examination  or  proceeding  authorized  by  either  of  tho 
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aboTe>mexitkm6d  Btatates  would  have  been  punished  as 
perjury,  without  any  express  provision  to  that  effect  in 
the  statute  authorizing  the  proceeding.  Yet,  either  from  a 
want  of  clearness  in  the  general  definition,  or  from  the 
lact  that  under  tlie  Revised  Statutes  there  still  remained 
cases  in  which  £ftlse  swearing  was  not  perjury — e.  y.,  the 
case  of  mere  voluntary  oaths.  (See  People  v.  Travis,  1 
Park.  Cr.t  213,  where  it  is  held  that  perjury  cannot  he 
assigned  of  a  false  oath  to  a  protest  taken  before  a 
notary  public  as  part  of  the  preliminary  proofs  of  loss 
und^r  a  policy  of  marine  insurance.)  The  penalty  of  per- 
jury has  been  declared  again  and  again ;  of  course  giving 
rise  to  a  question  in  respect  to  simUar  statutes  in  which  the 
express  declaration  may  be  omitted,  whether  perjury  can 
be  alleged  of  a  violation  of  the  statute  oath.  To  simplify 
the  existing  law  and  expunge  from  the  statute  book  these 
multiplied  provisions  covering  so  nearly  the  same  ground, 
the  commissioners  propose,  by  a  subsequent  section  (in- 
serted in  the  chapter  entitled  ''of  other  offenses  against 
public  justice,"  to  declare  it  a  misdemeanor  to  administer 
or  to  take  any  oath  except  in  the  cases  there  specified. 
And  they  propose  by  the  sections  in  the  text  to  extend 
the  penalties  of  perjury  to  violation  of  all  judicial  oaths 
authorized  by  law,  as  well  as  to  violations  of  oaths  required. 
"  Testify^  declare,  depose  or  certify^  It  is  not  intended 
to  confine  the  definition  of  perjury  to  testimony  and 
depositions,  properly  so  called;  on  the  contrary,  it  is  the 
intention  of  the  commissioners  to  frame  a  section  which 
shall  embrace  every  class  of  statement  which,  by  law, 
may  be  attested  by  an  oath  applying  to  the  particular 
statement  in  distinction  from  the  general  oath  taken  by 
public  officers.  Nearly  every  mode  of  oral  statement 
under  oath  is  embraced  by  the  term  "  testify;"  and  nearly 
every  written  one  in  the  term  "  depose."  But  as  doubts 
may  arise  as  to  the  full  extension  of  these  terms,  in 
peculiar  cases  the  commissioners  have  added  "  declare  " 
and  "  certify,"  in  order  that  all  modes  of  statement  may 
be  clearly  included. 

S151.  The  tenn  "oath,"  as  used  in  the  last  section,  '•o»th'' 
defined. 

inclades  an  affinnation,  and  every  other  mode  of 
attesting  the  truth  of  that  which  is  stated,  which  is 
authorized  by  law. 

The  modes  of  administering  oaths  and  affirmations  in 
various  cases,  are  prescribed  by  Bep.  Code  Civ.  Pro.,  §§ 
1873,  1878. 

S  152.  So  much  of  an  oath  of  office  as  relates  to  oatb  sr 
the  future  performance  of  official  duties  is  not  such  ^  ** 
an  oath  as  is  intended  by  the  previous  sections. 

7 
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The  definition  of  perjury  caimot  properly  include  the 

violation  of  an  oath  of  office  hy  misconduct  in  the  offioo. 

'  The  official  oath  serves  a  valuable  purpose  in  giving  point 

and  depth  to  the  sense  of  the  public  duty  which  every 
person  entrusted  with  the  discharge  of  official  responsi- 
bilities owes  to  the  oommunity.  But  it  cannot  be  a 
convenient  mode  of  punishing  official  misconduct  to  treat 
it  as  involving  a  breach  of  the  oath  of  office,  punishable 
as  perjury.  The  act  which  violates  the  official  duty 
sliould  be  declared  criminal,  and  the  punishment  should 
be  affixed  to  the  act  itself.  The  case  covered  by  tlie 
provisions  of  1  Bev.  Statj  199,  200,  §§  14^  15,  which 
direct  that  certain  surveyors  shall  take  and  file  the  oath 
required  by  the  constitution — i.  e.,  an  oath  tliat  they 
will  faithfully  discharge  the  duties  of  the  office — and 
declare  that  in  case  any  surveyor  shall  willfully  and 
knowingly  make  a  false  return  of  the  survey  by  him 
made,  Ac,  he  shall  be  deemed  guilty  of  perjury  —  is 
treated  by  the  commissioners  upon  this  principle.  It 
may  be  truly  said  that  making  a  false  return  is  a  violation 
of  the  duties  of  the  office,  and  so  is  a  breach  of  tho 
official  oath,  yet  the  commissioners  do  not  extend  the 
penalty  of  perjury  to  a  false  report  made  in  violation  of 
an  official  oath  merely ;  but  reserve  that  species  of  offense 
to  be  covered  by  a  section  declaring  it  a  misdemeanor  for 
any  official  surveyor  to  make  a  report  knowing  it  to  be 
false. 

irreffuiari-       g  153.  It  is  110  defense  to  a  prosecution  for  perjury 

tl€8  in  tne 

mhust^^^'  ^^^  ^^^  ^^^^  ^^  administered  or  taken  in  an  irregu- 
oatbs.        lar  manner. 

Two  classes  of  cases  are  important  to  be  considered 
one  class  is,  where  an  oath  is  administered  in  an  irregu- 
lar manner,  but  the  person  taking  it  supposes  at  tiie  time 
that  all  the  formalities  of  law  are  being  complied  with. 
Such  were  the  circumstances  in  People  v.  Cook  (4  SekL, 
67),  where  challenged  voters  were  sworn  upon  a  copy  of 
Watts'  Psalms  and  Hymns ;  the  book  being  supposed  to 
be  the  Bible.  As  to  these  cases,  the  decision  in  People 
V.  Cook  is,  that  the  oath  is  valid,  and  the  party  is  as 
amenable  to  the  consequences  of  perjury  as  if  it  had 
been  administered  in  strict  conformity  to  the  statute. 
Another  class  of  cases  is,  where  the  person  taking  the 
oath  evades  some  formality  of  the  oath  with  intent  to 
escape  its  obligation;  as  where  he  kisses  his  thumb 
instead  of  the  book.  In  these  cases  his  fraud  should  not 
be  permitted  to  secure  him  against  punishment.  The 
;.  section  in  the  text  therefore  prescribes  the  same  rule  for 

both  classes. 
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S  154.  It  is  no  defense  to  a  prosecution  for  perjury  £j^|^ 
that  the  accused  was  not  competeut  to  give  the  testi-  difen*' £? 
mony,  deposition  or  certificate  of  which  falsehood  is  p®*^"^- 
alleged.    It  is  sufficient  that  he  actually  was  received 
to  give  such  testimony  or  make  such  deposition  or 
certificate. 

See  Van  Steeuberg  v.  Eortz,  10  John8.f  167. 

g  t 

S  153-  It  is  no  defense  to  a  prosecution  for  perjury  ^^^^  „ 
that  the  accused  did  not  know  the  materiality  of  the  amy  oV  hu 
false  statement  made  by  him ;  or  that  it  did  not  in  ^tZ'Sl 
fact  affect  the  proceeding  in  or  for  which  it  was  made.  ^^' 
It  is  sufficient  that  it  was  material,  and  might  have 
been  ttsed  to  affect  such  proceeding. 

g  156.  The  making  of  a  deposition  or  certificate  is  J^'^^.^g^ 
deemed  to  be  complete,  within  the  provisions  of  this  Ceroid**** 
chapter,  fijom  the  time  when  it  is  delivered  by  the  ^'""pi**^ 
accused  to  any  other  person  with  intent  that  it  be 
uttered  or  published  as  true. 

S  157.  An  unqualified  statement  of  that  which  one  siftt«mMit 

of  that 

does  not  know  to  be  true  is  equivalent  to  a  statement  J^\^^ 
of  that  which  one  knows  to  be  false.  ^^  ^  ^ 

See,  in  support  of  the  rule  prescribed  in  this  section, 
People  V,  McKinney,  3  Park.  Or.^  611;  Bennett  i;.  Jud- 
son,  21  If.  Z,  238;  Commonwealth  v,  Comiah,  S  Bmrkf 
249;  Steinman  v.  McWilliams,  6  Penn,  SL,  170;  and, 
opposed  to  it,  United  States  v.  Shellmire,  Baldw.^  370. 

S 158.  Perjury  is  punishable  by  imprisonment  in  a  Proinh- 
state  prison  as  follows :  peijur. 

1.  When  committed  on  the  trial  of  an  indictment 
for  felony,  by  imprisonment  not  less  than  ten  years ; 

2.  When  committed  on  any  other  trial  or  proceed- 
ing in  a  court  of  justice,  by  imprisonment  for  not 
more  than  ten  years ; 

3.  In  all  other  cases  by  imprisonment  not  more 
than  five  years. 

2  Eeo.  Stat.^  681,  g  2,  modified.  The  section  of  the 
Reyised  Statutes  cited,  prescribed  imprisonment  for  not 
less  than  ten  years  as  the  punishment  for  peijury  com- 
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mitted  on  the  trial  of  an  indictment  for  felony,  and  impri- 
sonment  for  not  mort  than  ten  yeara  for  perjury  com- 
mitted in  any  other  case.  As  the  commissioners  have 
reported  a  definition  of  perjury  which  may  embrace  some 
cases  of  false  swearing  which  were  not  punishable  under 
the  definition  given  in  the  Revised  Statutes;  they  have 
thought  it  proper  to  restrict  the  punishment  which  may 
be  inflicted  for  the  new  offenses,  within  somewhat  nar- 
rower limits.  They,  therefore,  prescribe  imprisonment 
for  not  more  than  ten  years  for  perjury  committed  before 
a  court  of  Justice,  except  upon  trial  for  felony,  and  impri- 
sonment for  not  more  than  five  joslts  for  all  other  cases. 

§  169.  Whenever  it  appears  probable  to  any  court 
of  record  that  any  person  who  has  testified  in  any 
action  or  i)roceeding  in  such  court  has  committed 
perjury,  such  court  may  immediately  commit  such 
person  by  an  order  or  process  for  that  purpose  to 
prison,  or  take  a  recognizance  with  sureties  for  his 
appearing  and  answering  to  an  indictment  for  per- 

Compare  2  Rev,  Stat,  681,  §  6. 

§160.  Such  court  shall  thereupon  bind  over  the 
wSSfymSy  wituessos  to  cstabUsh  such  perjury  to  appear  at  the 
oJer  to"^  proper  court  to  testify  before  the  grand  jury,  and 
»pp«w.  upon  the  trial  in  case  an  indictment  is  found  for  such 
perjury;  and  shall  also  cause  immediate  notice  of 
such  commitment  or  recognizance,  with  the  names 
of  the  witnesses  so  bound  over,  to  be  given  to  the 
district  attorney  of  the  county. 

2  Rev.  Stat,  681,  §  6. 


Witnesses 
necessary 


nSwISSf'  S  ^^^'  ^^^  upon  the  hearing  of  such  action  or  pro- 
w5i'?Ji?.  ceeding  in  which  such  perjury  has  probably  been 
iStotaSf^®  committed,  any  papers  or  documents  produced  by 
either  party  shall  be  deemed  necessary  to  be  used  on 
the  prosecution  for  such  perjury,  the  court  may  by 
order  detain  such  papers  or  documents  from  the  party 
producing  them,  and  direct  them  to  be  delivered  to 
the  district  attorney. 

2  Beu.  Stat,  682,  §  1. 
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S  1^>  Eyeiy  petson  who  willfiilly  procures  another  saboma. 

,  •••i#»i  •  tion  of 

person  to  commit  any  perjury  is  guilty  of  subornation  ^^^ 
of  perjury. 

2  jRev.  Sial,  681,  §  3. 

5163.  Everyperson  guOty  of  subornation  of  pequry  Pnniriiment 
is  puxusbable  in  ttie  same  manner  as  he  would  be  if  no^ 
personally  guilty  of  the  perjury  so  procured. 

2  Bev.  StaL,  681,  §  4. 

5164.  No  person  who  has  been  convicted  of  perjury,  ^^^Jjj*^' 
or  of  subornation  of  perjury,  shall  thereafter  be  re-  ^SjJTten?" 
ceived  as  a  witness  in  any  action,  proceeding  or  mat-  5^*.^*'' 
ter  whatever  upon  his  own  behalf ;  nor  in  any  action 

or  proceeding  between  adverse  parties,  against  any 
person  who  shall  object  thereto,  until  the  judgment 
against  him  has  been  reversed.  But  where  such  per- 
son has  been  actually  received  as  a  witness  contrary 
to  the  provisions  of  this  section,  his  incompetency 
shall  not  prejudice  the  rights,  innocently  acquired,  of 
any  other  i)erson  claiming  under  the  proceeding  in 
which  such  person  was  so  received. 

IfodiJiccUion  of  (he  existing  rule, — ^As  the  statute  defining 
the  powers  of  the  oommissioners  of  tlie  Code  ezpresslj 
excludes  from  their  consideration  the  law  of  evidence; 
and  as  the  commissioners  of  practice  and  pleading  have 
already  {Rep.  Code  Civ,  JPro.j  §  1V08)  recommended  the 
adoption  of  a  general  rule  that  those  who  have  been 
convicted  of  crime  shall  not  be  excluded  as  witnesses,  the 
oommissioners  would  not  suggest  the  above  section,  were 
the  rule  which  it  embodies  a  new  one  in  our  jurisprudence. 
But  a  rule  even  broader  than  that  here  stated,  has  been 
so  long  established,  and  seems  so  just  and  reasonable  an 
exception  to  the  general  principle  enunciated  in  the  Code 
of  Civil  Procedure,  that  it  appears  proper  to  recall  it  to 
the  attention  of  the  legislatuFe. 

The  section  in  the  text  is  suggested  as  a  substitute  for 
the  provision  of  2  Rev.  Stat.,  681,  §  1,  which  forbade  a  con- 
victed perjurer  from  being  received  as  a  witness  "in  anj 
matter  or  cause  whatever."  This  latter  language  seems 
broad  enough  to  disqualify  a  convicted  perjurer  from  prov- 
ing the  execution  of  a  deed,  or  testifying  upon  any  similar 
ex  parte  proceeding.  It  is  obvious  that  the  rule  of  exclu- 
sion, if  pressed  to  this  extent,  in  cases  where  the  interests 
of  third  persons  are  affected,  cannot  fail  to  result  in  iujus- 
tioe ;  inasmuch  as  the  only  method  of  enfbrcing  it,  where  the 
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tQilimon^  ia  taken  ex  jxirfe,  is  by  dedariog  the  proceeding 
taken,  to  be  duU  aud  void  for  the  incompetency  of  Uie 
witne&s  afterwards  proved.  In  the  case  of  a  convict 
produced  as  a  witness  by  another  person,  the  party  who 
produces  him  cannot  be  regarded  as  any  more  chargeable 
with  his  previous  perjury,  or  even  with  notice  of  it,  ilian 
the  person  to  be  affected  by  his  testimony.  Tho  rule 
should  therefore  be  limited  to  contested  proceedings,  and 
t)ie  party  against  whom  the  convict  is  called,  should  be 
required  to  interpose  objection,  seasonably,  to  the  exami- 
nation. Where  the  convict  comes  forward  as  a  witness 
in  h\&  own  behalf — e.  g.^  to  verify  a  petition  for  Ills  own 
discharge  in  insolvency,  tlie  above  reason  for  limiting  tlio 
role  does  not  apply. 

Cfonttiiidionaiiiy  of  iht  rule. — ^The  commissioners  havo 
noticed  that  the  language  in  which  the  pardoning  power 
vested  in  the  Governor  is  dellued  by  the  constitution  of 
1846,  suggests  a  possible  objection  to  the  rule  of  dis- 
^ualilloation,  in  so  far  as  it  applies  to  exclude  a  convict 
of  peg'ury  who  has  been  pardoned.  By  the  Revised 
Statutes,  such  person  remains  disqualified  notwithstanding 
the  pardon;  and  this  has  been  the  famihar  rule  in  this 
State  from  the  earliest  period.  The  provision  is  bor- 
rowed from  the  Stat.,  5  JSUsLf  ch.  9,  It  was  enacted  in 
this  State  in  1788  (2  GreenL  X.,  36,  §  1 ;  2  Jones  d:  V., 
207,  §  1),  and  was  reenacted  in  1801  (1  Keni  &  i?.,  313, 
§  1;  1  Wtb6t  &  S.,  313,  §  1;  1  La/m  of  1813,  171,  §  1> 
and  again  in  the  Revised  Statutes ;  and  the  commissioners 
are  not  aware  that  it  was  ever  questioned  as  an  uncon- 
stitutional  restriction  upon  the  pardoning  power.  Tho 
constitution  of  1846,  however,  confers  the  pardoning 
power  upon  the  Governor  in  these  words:  "The  Gov- 
eruor  shall  have  the  power  to  grant  reprieves,  commu- 
tations and  pardons  after  conviction  for  all  offenses  except 
treason  aud  cases  of  impeaclmieut,  upon  such  conditions 
and  with  such  restrictions  and  KmitaHons  as  he  may  think 
proper^  svJbject  to  such  regulation  aa  may  he  provided  by  law 
relative  to  the  manner  of  applying  for  pardons"  (art.  lY,  § 
5).  The  words  in  italic  are  new  in  the  constitution,  though 
the  legislature  conferred  upon  the  Governor  the  power 
to  impose  conditions,  in  substantially  the  same  lang^ge, 
byavery  early  statute.  (Act  of  March  12,1794;  3  Greeid,^ 
113;  1  Kent  <k  R,  158;  1  Laws  of  1813,  126;  2  Rev. 
StaLj  745,  g  21.)  And  the  objection  anticipated  is  that 
these  words  exclude  any  power  on  the  part  of  the  le^ns- 
lature  to  impose  any  restriction  or  limitation  upon  pardons 
except  such  as  relates  to  the  manner  of  applying  for  them, 
and  that  tho  rule  which  disqualifies  a  convicted  perjurer, 
notwithstanding  pardon,  is  in  effect  a  restriction  or  limi- 
tation upon  the  effect  of  the  pardon. 

The  commissioners  are  of  opinion,  however,  that  in 
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vi^w  of  tbe  long-establiahed  and  uhquosticmed  practice 
in  this  State,  the  rule  is  not  to  be  regurdod  «8  a  'reetriction 
upon  the  pardon,  but  rather  as  an  Incompetetiey^' or  dis- 
qualification based  upon  public  policy,  and  which  it  is  in 
the  power  of  the  legislature  to  Impose  or  remove.  It  is 
analogous  in  this  respect  to  the  rule  prohibiting  the  dia-  . 
closure  by  physicians,  clergymen^  <fec.,  of  communications 
made  to  them  in  professional  confidence.  Hie  prorision 
that  no  pardon  of  a  person  sentenced  to  ittiprisonn^nt 
for  lilb  shall  restore  him  to  the  rights  of  a  previous  ny^ 
riage^  kc  (2  Jiev.  SioL^  139,  g  1),  trenches  even  more 
closely  upon  the  executive  power  than  the  rule  retaining 
the  disqualification  to  testify.  CBrtafAly,  no  innovattod 
upon  the  existing  rule  could  have  been  iotdlided  b^y  the 
framers  of  the  constitution  of  1846.  In  introducing 
tho  dauae  relatii^  to  conditions^  the  intentioa  >iis  to 
express  in  the  constitution  the  power  already  long  estab-  , 
lished  by  statute,  whereby  the  Governor  might  impose 
a  condition  or  grant  a  qualified  pardon  in  oases  where  he  ' 
considered  the  ofiender  undeserving  of  ah  unconditipnal 
one.  And  the  clause  respecting  regulations  relative  to 
the  manner  of  applying  for  pardons,  was  intended  to  ' 

enable  the  legislature  to  protect  the  conrmnnity  by  re- 
quiring such  modes  of  obtaining  pardons  to  be  pursued 
as  should  ensure  full  information  of  all  relevant  facts 
being  brought  before  the  Governor.  Neither  dause  was 
designed  to  curtail  the  weU-establiahed  legislative  rule 
which  retained  the  disqualification  of  a  convict  of  per- 
juiy,  notwithstanding  a  pardon  granted. 


OHAPTEE  VI. 

FALSEPYING  BVIDBNCB. 

Btcnox  165.  Ofiering  false  evidence. 

166.  Deceiving  a  witness. 

167.  Preparing  fUse  evidence. 

168.  Destroying  evidence. 

169.  Preventing  or  dissuading  witnesses  from  attending. 

170.  Bribing  witnesses. 

S  165.  Every  person  who,  upon  any  trial,  proceed-  otfering 
ing,  inqniry  or  investigation  whatever^  authotized  by  denoe!^ ' 
law,  offers  in  evidence,  as  genuine,  any  book,  paper, 
docnment,  record,  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged,  or  fraudu- 
lently altered,  is  punishable  in  the  same  manner  as 
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Deceiving  • 

witnees. 


Preparing 
falM  evi- 
dence. 


Destroying 
erldance. 


Prerentlng 
or  dleeaad- 
fng  witnesa 
from  atten- 
ding. 


the  forging  or  false  alteration  of  such  instrament  is 
made  punishable  by  the  provisions  of  this  Code. 

S  166.  Every  person  who  practices  any  fraud  or 
deceit,  or  knowingly  makes  or  exhibits  any  false 
statement,  representation,  token  or  writing,  to  any 
witness  or  person  about  to  be  called  as  a  witness, 
upon  any  trial,  proceeding,  inquiry  or  investigation 
whatever,  proceeding  by  authority  of  law,  with  intent 
to  aflfect  the  testimony  of  such  witness,  is  guilty  of 
misdemeanor. 

g  167.  Every  person  guilty  of  preparing  any  false 
book,  paper,  record,  instrument  in  writing,  or  other 
matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  pur- 
pose, as  genuine,  upon  any  trial,  proceeding  or  inquiry 
whatever,  authorized  by  law,  is  guilty  of  felony. 

The  Tracy  Peerage  case  (10  CI  4b  F.,  164),  though  in- 
volmg  no  points  of  criminal  law,  supplies  an  illustration 
relevant  to  this  subject.  In  that  case  a  claimant  to  a 
peerage  produced  manuscript  entries  in  a  prajer  book, 
alleged  to  be  of  ancient  date ;  and,  at  a  very  late  stage 
of  the  proceeding,  called  witnesses  to  testify  to  an  in- 
scription upon  ft  tombstone,  tending  to  make  out  the 
pedigree  necessary  to  the  claimant's  case.  The  tomb- 
stone itself  could  not  be  produced;  and,  the  drcum- 
Btances  of  the  case  involving  suspicion,  the  claim  was 
dismissed ;  Lord  Campbell  expressing  his  conviction  that 
the  case  was  founded  on  fraud  and  forgery. 

5  168.  Every  person  who,  knowing  that  any  book, 
paper,  record,  instrument  in  writing,  or  other  matter 
or  thing,  is  about  to  be  produced  in  evidence  upon 
any  trial,  proceeding,  inquiry  or  investigation  what- 
ever, authorized  by  law,  willfully  destroys  the  same, 
with  intent  thereby  to  prevent  the  same  from  being 
produced,  is  guilty  of  misdemeanor. 

Compare  a  statute  of  New  Jersey  upon  this  sub- 
ject; Elmer's  Digeet,  113,  §  60;  Niam'a  Digest^  188, 
§69. 

g  169.  Every  person  who  willfully  prevents  or  dis- 
suades any  person  who  has  been  duly  summoned  or 
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sabpenaed  as  a  witness  from  attending,  pursuant  to 
the  summons  or  subpoena,  is  guilty  of  a  misdemeanor. 
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5170.  Every  person  who  gives  or  offers  or  pro-  Bribing 
mises  to  give,  to  any  witness  or  person  about  to  be 
called  as  a  witness,  any  bribe,  upon  any  understand- 
ing or  agreement  that  the  testimony  of  such  witness 
shall  be  thereby  influenced,  or  who  attempts  by  any 
other  means  fraudulently  to  induce  any  witness  to 
give  false  testimony  or  to  withhold  true  testimony, 
is  guilty  of  a  misdemeanor. 


OHAPTBE  Vn. 

OTHBB  OFFENSES  AGAINST  PUBLIC  JU8TI0B. 

SEcnov  171.  Injury  to  records  and  embezzlement  committed  bj  minis- 
terial officers. 

172.  Permitting  escapes,  and  other  unlawful  acts,  committed  by 

ministerial  ofiQcers. 

173.  Officer  refusing  to  receive  prisoner  into  his  custody. 

174.  Delaying  to  take  person  arrested  for  crime  before  a  magis- 

trate. 

175.  Making  arrests,  &c.,  without  lawful  authority. 

176.  Misconduct  in  executing  search  warrant. 

177.  Refusing  to  aid  officer  in  making  an  arrest 

178.  Refusing  to  make  an  arrest 

179.  Resisting  execution  of  process,  aiding  escapes,  Ac.,  in 

county  which  has  been  proclaimed  in  insurrection. 

180.  Obstructing  public  officer  in  the  discharge  of  his  duty. 

181.  Taking  extra  judicial  oaths. 

182.  Administering  extra  judicial  oaths. 

183.  Compounding  crimes. 

184.  Compounding  prosecutions. 

185.  Attempting  to  intimidate  judicial  or  ministerial  officers, 

jurors,  kc 

186.  Suppressing  evidence. 

187.  Buying  lands  in  suit 

188.  Buying  pretended  titles. 

189.  Mortgage  of  lands  under  adverse  possession  not  prohibited. 

190.  Common  barratry  defined. 

191.  Declared  a  misdemeanor. 

192.  What  proof  is  required. 

193.  Interest 

194.  Bu3ring  demands  or  suit  by  an  attorney. 

195.  Buying  demands  by  a  justice  or  constable,  for  suit  before  a 

justice. 

196.  Iiending  money  upon  claims  delivered  for  collection. 

8 
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Sbotion  197.  Forfeiture  of  office. 

198.  Receivmg  claims  m  what  cases  allowable. 

199.  Application  of  previous  sections  to  persons  prosecuting  in 

person. 

200.  Witness'  privilege  restricted., 

201.  Criminal  contempts. 

202.  Kenewing  application  to  stay  trial  of  an  indictment,  with- 

out leave. 

203.  Grand  juror  acting  after  challenge  has  been  allowed. 

204.  Disclosure  of  depositions  taken  by  a  magistrate. 

205.  Disclosure  of  depositions  returned  bj  grand  jury  with  pre- 

sentment. 

206.  Fraud  in  applying  for  insolvent*s  discharge. 

207.  Racing  near  a  court. 

208.  Selling  liquor  In  court  bouses  or  prisons,  or  near  election  pollB. 

209.  Misconduct  by  attorneys. 

210.  Permitting  attorney's  name  to  be  used. 
2 LI.  In  what  cases  lawful. 

212.  Fraudulent  pretenses  relative  to  birth  of  infant 

213.  Substituting  one  child  for  another. 

214.  Importing  foreign  convicts. 

216.  Omission  of  duty  by  public  officer. 

216.  Commission  of  prohibited  acts. 

217.  Disclosing  fact  of  Indictment  having  been  found. 

218.  Grand  juror  disclosing  what  transpired  before  the  grand  jury. 

219.  Instituting  suit  in  false  name. 

220.  Maliciously  procuring  search  warrant. 

221.  Unauthorized  communications  with  convict  In  state  prison. 

222.  Neglect  to  return  names  of  constables. 

223.  False  certificates  by  public  officers. 

injnnr  to  §  171.  Every  sheriff,  coroner,  clerk  of  a  court,  con- 
enabcMit"  stablc  or  otlicr  ministerial  ofBcer,  and  every  deputy 
muted  by  or  Subordinate  of  any  ministerial  oflBicer,  who  either: 
officers.  ^   Mutilates,  destroys,  conceals,  erases,  obliterates 

or  falsifies  any  record  or  paper  appertaining  to  his 

office;  or, 

2.  Fraudulently  appropriates  to  his  own  use  or  to 
the  use  of  another  person,  or  secretes  with  intent  to 
appropriate  to  such  use,  any  money,  evidence  of  debt 
or  other  property  entrusted  to  him  in  virtue  ofr  his 
office. 

Is  guilty  of  felony. 

Permitting 

SthSr  un*"^  S  172.  Every  sheriff,  coroner,  clerk  of  a  court,  con- 
Mmmftted  stable,  or  other  ministerial  officer,  and  every  deputy 
JiTofflceM,  or  subordinate  of  any  ministerial  officer,  who  either : 
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1.  Allows  any  person  lawfully  held  by  him  in  cus- 
tody to  escape  or  go  at  laige,  except  as  may  be 
permitted  by  law ;  or, 

2.  Beodives  any  gratuity  or  reward,  or  any  security 
or  promise  of  one,  to  procure,  assist,  connive  at  or 
permit  any  prisoner  in  his  custody  to  escape,  whether 
such  escape  is  attempted  or  not ;  or, 

3.  Commits  any  unlawful  act  tending  to  hinder 
justice, 

Is  guilty  of  misdemeanor. 

See  2  i2to.  Stat,  684,  §  18. 

§  173.  Every  oflBcer  who,  in  violation  of  a  duty  im-  ^f,^^' Jf 
posed  upon  him  by  law  as  such  officer  to  receive  into  '^oner 
his  custody  any  person,  as  a  prisoner,  willfully  neglects  iaitody. 
or  refuses  so  to  receive  such  person  into  his  custody, 
is  guilty  of  a  misdemeanor. 

See2i?et;.  Stat,  684,  §18. 

S  174.  Every  public  officer  or  other  person  having  Delaying  to 
arrested  any  person  upon  any  criminal  charge,  who  J5°b55JJJ^ 
willfully  and  wrongfully  delays  to  take  such  person  maKi-trate, 
before  a  magistrate  having  jurisdiction  to  take  his 
examination,  is  guilty  of  a  misdemeanor. 

This  section  is  intended  to  enforce  the  well  understood 
duty  of  officers  or  private  persons  who  have  made  arrests. 
The  arrested  person  is  entitled  to  a  speedy  hearing  upon 
the  charge  preferred  against  him.  The  subject  might 
indeed  be  considered  covered  so  far  as  public  officers  are 
concerned,  by  the  general  provision  elsewhere  reported 
(§  215),  making  it  a  misdemeanor  for  an  officer  willfuUj 
to  omit  an  official  duty.  But  there  would  still  remain 
cases  in  which  a  private  person  is  authorized  to  make  an 
arrest  The  commissioners  deem  it  the  safer  course  to 
make  express  provision  upon  tlie  subject 

5  175.  Every  public  officer  or  person  pretending  to  Making  or. 
be  a  public  officer,  who,  under  the  pretense  or  color  JJJJ.J^,"i^. 
of  any  process  or  other  legal  authority,  arrests  any  *hority. 
person,  or  detains  him  against  his  will,  or  seizes  or 
levies  upon  any  property,  or  dispossesses  any  one  of 
any  lands  or  tenements,  without  a  regular  process 


60 


THE  PENAL  CODE 


Hlscondnct 
in  execQt- 
ing  search 
warrant. 


RoniBlnj^  to 
aid  officer 
in  making 
an  arrest. 


or  other  lawful  authority  therefor,  is  guilty  of  a  mis 
demeanor. 

2  Re>\  Stat.,  692,  §  11. 

§  176.  Every  peace  officer,  who,  in  executing  a 
search  warrant,  willfully  exceeds  his  authority,  or 
exercises  it  with  unnecessary  severity  is  guilty  of  a 
misdemeanor. 

iftjp.  Code  Gr,  Fro,,  §  882. 

S  177.  Every  person,  who,  after  having  been  law- 
fully commanded  to  aid  any  officer  in  arresting  any 
person,  or  in  retaking  any  person  who  has  escaped 
from  legal  custody,  or  in  executing  any  legal  process, 
willfully  neglects  or  refuses  to  aid  such  officer  is  guilty 
of  a  misdemeanor. 

This  section  is  suggested  as  a  substitute  for  sections 
86  and  981  of  the  Jiep.  Code  Cr.  Pro,  For  the  various 
cases  in  which  a  private  citizen  may  lawfully  be  called 
upon  to  aid  in  an  arrest,  &c.,  see  Jiep.  Code  Or,  Pro^ 
§§  64,  84,  92,  167,  180,  868,  980,  982. 

Refueing  to  *   S  178.  Evcry  person,  who,  after  having  been  law- 
S?e»\f°      fully  commanded  by  any  magistrate  to  arrest  another 

person,  willfully  neglects  or  refuses  so  to  do,  is  guilty 

of  a  misdemeanor. 


Besisting 
execution 
of  procesa ; 
aiding  es* 
capes,  Ac, 
In  county 
which  has 
been  pro* 
claimed  in 
inanrrec- 
tion. 


S  179.  Every  person,  who,  after  proclamation  issued 
by  the  governor  declaring  any  county  to  be  in  a  state 
of  insurrection,  resists  or  aids  in  resisting  the  execu- 
tion of  process  in  the  county  declared  to  be  in  a  state 
of  insurrection,  or  who  aids  or  attempts  the  rescue  or 
escape  of  another  from  lawful  custody  or  confinement, 
or  who  resists  or  aids  in  resisting  a  force  ordered  out 
by  the  governor  to  quell  or  suppress  an  insurrection, 
is  punishable  by  imprisonment  in  the  state  prison  for 
not  less  than  two  years. 

Rep,  Code  Or,  Pro,,  §  99. 


obatrncting      §  180.  Bvory  porsou  who  willfully  delays  or  ob- 
rarin^the'    structs  auy  public  officer  in  the  discharge  or  attempt 
wb  dttty.      to  discharge  any  duty  of  his  office  is  guilty  of  a 
misdeme£(kior. 
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5 181.  Every  person  who  takes  an  oath  before  an  J*Jjj>Mj^j. 
officer  or  person  authorized  to  administer  judicilil  ciftioatu*. 
oaths,  except  when  such  oath  is  required  or  autho- 
rized by  law,  or  is  required  by  the  provisions  of  some 
contract  as  the  basis  of  or  in  proof  of  a  claim,  or 
when  the  same  has  been  agreed  to  be  received  by 
some  person  as  proof  of  any  fact,  in  the  performance 
of  any  contract,  obligation  or  duty,  instead  of  other 
evidence,  is  guilty  of  a  misdemeanor. 

S  182*  Every  officer  or  other  person  who  adminis-  Administw. 
ters  an  oath  to  another  person,  or  who  makes  and  ^jjjjjjf** 
delivers  any  certificate  that  another  person  has  taken 
an  oath,  except  when  such  oath  is  required  or  autho- 
rized by  law,  or  is  required  by  the  provisions  of  some 
contract  as  a  basis  of  or  in  proof  of  a  claim,  or  when 
the  same  has  been  agreed  to  be  received  by  some 
person  as  proof  of  any  fact  in  the  performance  of 
any  contract,  obligation  or  duty,  instead  of  other 
evidence,  is  guilty  of  a  misdemeanor. 

It  is  known  that,  in  manj  cases,  persona  employ  the 
sanctity  of  a  Judicial  oath  to  gain  credence  for  their 
statements,  yet  escape  punishment  for  falsity  in  those 
statements  because  the  penalties  of  perjury  do  not  ex- 
tend to  mere  voluntary  oaths.  Sworn  statements  are 
frequently  published  to  advance  the  sales  of  a  particular 
article ;  or  to  support  one  side  in  a  public  controversy. 
The  commissioners  intend,  by  the  two  sections  above,  to 
restrict  the  practice  of  taking  or  administering  these 
voluntary  oaths.  The  provisions  reported  will  allow 
affidavits  to  be  made  in  proof  of  loss  under  policies  of 
insurance ;  in  proof  of  facts  necessary  to  show  title,  be- 
tween vendor  and  purchaser  of  real  property;  and  in  all 
the  other  cases  where  there  is  an  agreement  to  receive 
ihem  instead  of  pursuing  the  ordinary  methods  of  legal 
investigation.  And  by  antecedent  provisions  of  this 
Code,  the  penalties  of  perjury  are  extended  to  willful 
false  swearing  in  these  cases,  as  well  as  in  cases  where 
the  oath  is  required  by  law.  (See  §  160,  and  note.) 

g  183.  Every  person  who,  having  knowledge  of  £®°rSSt 
the  actual  commission  of  a  crime  or  violation  of 
statute,  takes  any  money  or  property  of  another,  or 
any  gratuity  or  reward,  or  any  engagement  or  pro- 
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inise  therefor,  upon  any  agreement  or  understanding, 
express  or  implied,  to  compound  or  conceal  such  crime, 
or  violation  of  statute,  or  to  abstain  from  any  prose- 
cution tlierefor,  or  to  withhold  any  evidence  thereof, 
is  punishable  as  follows : 

1.  By  imprisonment  in  a  state  prison,  not  exceed- 
ing five  years,  or  in  a  county  jail,  not  exceeding  one 
year,  where  the  crime  compounded  is  one  punishable 
either  by  death  or  by  imprisonment  in  a  state  prison 
for  life ; 

2.  By  imprisonment  in  a  state  prison,  not  exceed- 
ing three  years,  or  in  a  county  jail,  not  exceeding 
six  months,  where  the  crime  compounded  was  pun- 
ishable by  imprisonment  in  a  state  prison  for  any 
other  term  than  for  life ; 

3.  By  imprisonment  in  a  county  jail,  not  exceed- 
ing one  year,  or  by  fine,  not  exceeding  two  hundred 
and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment, where  the  crime  or  violation  of  statute  com- 
pounded is  a  crime  punishable  by  imprisonment  in  a 
county  jail  or  by  fine,  or  is  a  misdemeanor,  or  viola- 
tion of  statute  for  which  a  pecuniary  or  other  penalty 
or  forfeiture  is  prescribed. 

Embodies  2  Eev.  SUzL,  689,  g§  It,  18;  IcL,  692.  §  12; 
Id.,  897,  §  40. 

That  the  offense  of  compounding  may  extend  as  \reU 
to  misdemeanors  as  to  felonies,  see  Jones  r.  Bioe,  18 
Pick.,  440. 

componnd.       §  184.  Evcry  person  who  takes  any  money  or  pro- 
^ngprosecu-  j^^^y  ^^  auothcr,  or  any  gratuity  or  reward,  or  any 

engagement  or  promise  therefor,  upon  any  agree- 
ment or  understanding,  express  or  imi)lied,  to  com- 
pound, discontinue  or  delay  any  prosecution  then 
pending  for  any  crime  or  violation  of  statute,  or  to 
withhold  any  evidence,  in  aid  thereof,  is  guilty  of  a 
misdemeanor. 


Attempt-  g  185.  Every  person  who,  directly  or  indirectly, 

tfmidate  uttcrs  or  addrcsscs  any  threat  or  intimidation  to  any 

Jadlclal  or  -^                                                                       ^ 

ministerial  judicial  or  ministerial  officer,  or  to  any  juror,  referee. 
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arbitrator,  umpire  or  assessor,  or  other  person  antho-  omcen,^ 
rized  by  law  to  hear  or  determine  any  controversy, 
with  intent  to  induce  him,  contrary  to  his  duty,  either 
to  do,  or  omit  or  delay  any  act,  is  guilty  of  a  misde- 
meanor. 

g  186.  Every  i)erson  who  maliciously  practices  any  suppre^. 
deceit  or  fraud,  or  uses  any  threat,  menace  or  vio-  aS^wJ 
lence,  with  intent  to  prevent  any  party  to  an  action 
or  proceeding  from  obtaining  or  producing  therein 
any  book,  paper,  or  other  matter  or  thing  which 
might  be  evidence,  or  from  procuring  the  attendance 
or  testimony  of  any  witness  therein,  or  with  intent 
to  i>revent  any  person  having  in  his  possession  any 
book,  paper,  or  other  matter  or  thing  which  might 
be  evidence  in  such  suit  or  proceeding,  or  to  prevent 
any  i>erson  being  cognizant  of  any  fact  material 
thereto  from  producing  or  disclosing  the  same,  is 
guilty  of  a  misdemeanor. 

g  187.  Every  person  who  takes  any  conveyance  of  joying 
any  lands  or  tenements,  or  of  any  interest  or  estate  •n**- 
Aerein,  from  any  person  not  being  in  the  possession 
thereof,  while  such  lands  or  tenements  are  the  sub- 
ject of  controversy,  by  suit  in  any  court,  knowing 
the  pendency  of  such  suit  and  that  the  grantor  was 
not  in  possession  of  such  lands  or  tenements,  is 
guilty  of  a  misdemeanor. 

See  2  Bev.  Stat,y  691,  §  5 ;  alao.  Wolcott  v.  Knight,  6 
Mass.^  418;  Everden  v.  Beaumont,  7  Id.j  76;  Sweet  v. 
Poor,  11  Id.,  549;  Bringly  v.  Whitney,  5  Pfc*.,  349;  to 
the  effect  that  the  purchase  of  a  dormant  title  to  lands 
from  a  party  not  seised,  by  a  stranger  out  of  possessioni 
when  made  with  intent  to  disturb  the  tenant  in  posses- 
sion, constitutes  the  offense  of  maintenance  and  is  indict- 
able at  common  law. 

§  188.  Every  person  who  buys  or  sells,  or  in  any  ^yfn|  ?'•• 
manner  procures,  or  makes  or  takes  any  promise  or  ^*"*•• 
covenant  to  convey  any  pretended  right  or  title  to 
any  lands  or  tenements,  unless  the  grantor  thereof 
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or  the  person  makiDg  such  promise  or  covenant  has 
been  in  possession,  or  he  and  those  by  whom  he 
daims,  have  been  in  possession  of  the  same  or  of  the 
reversion  and  remainder  thereof,  or  have  taken  the 
rents  and  profits  thereof  for  the  space  of  one  year 
before  such  grant,  conveyance,  sale,  promise  or  cove- 
nant made,  is  guilty  of  a  misdemeanor. 

2  Rev,  Stat,  691,  §  6. 

i?nS?undcr      S  ^^^*  ^^®  ^^^  ^^^  sectious  shall  not  be  construed 

SewionnSt'  ^^  prcvcut  any  person  having  a  just  title  to  lands, 

prohibited.    upQj^  which  there  shall  be  an  adverse  possession, 

from  executing  a  mortgage  upon  such  lands. 

2  Bev.  Stat,  691,  §  V ;  1  /d,  Y39,  §  148. 

Common  g  190.  Oommon  barratry  is  the  practice  of  exciting 
defined.       grouudlcss  judicial  proceedings. 

Declared  a        g  191.  Oommou  barratry  is  a  misdemeanor. 

mlsdemean-         *^  ** 

or. 

What  proof      g  192.  No  pcrsou  can  be  convicted  of  common 

it  re^inired. 

barratry,  except  upon  proof  that  he  has  excited  suits 
or  proceedings  at  law,  in  at  least  three  instances,  and 
with  a  corrupt  or  malicious  intent  to  vex  and  annoy. 

intercat.  §  193.  TJpon  a  prosccutiou  for  common  barratry, 

the  fact  that  the  accused  was  himself  a  party  in  inte- 
rest or  upon  the  record  to  any  proceedings  at  law, 
complained  of,  is  not  a  defense. 

Buyinjfde-       g  194.  Evcry  attorney  who,  either  directly  or  in- 

mandfl  or  *" 

JStorney."  ^ircctly,  buys  or  is  interested  in  buying  any  evidence 
of  debt  or  thing  in  action  with  intent  to  bring  suit 
thereon  is  guilty  of  a  misdemeanor 

m 

Buying  do-  g  195.  Evcry  justice  of  the  peace  and  every  con- 
jttstice  or  stable  who,  directly  or  indirectly,  buys  or  is  interested 
fore  !  jM?  ^  huying  any  evidence  of  debt  or  thing  in  action  for 
**«>•  the  purpose  of  commencing  any  suit  thereon  before 

a  justice,  is  guilty  of  a  misdemeanor. 

Lending 

d?im8  Sr*  S  196.  Every  attorney,  justice  of  the  peace  or  con- 
JSiiwt^ioS!    stable,  who,  directly  or  indirectly,  lends  or  advances 
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any  money  or  property,  or  agrees  for  or  procures  any 
loan  or  advance,  to  any  person  as  a  consideration  for 
or  inducement  towards  committing  any  evidence  of 
debt  or  thing  in  action  to  such  attorney,  justice,  con- 
stable, or  any  other  person,  for  collection,  is  goilty 
of  a  misdemeanor. 

5 197.  Every  person  convicted  of  a  violation  of  5>Jg*"~ 
either  of  the  three  preceding  sections,  in  addition  to 

the  punishment,  by  fine  and  imprisonment,  prescribed 
therefor  by  this  Code,  forfeits  his  office. 

5 198.  Nothing  in  the  four  preceding  sections  shall  ^|^J<]fj 
be  construed  to  prohibit  the  receiving  in  payment  of  S^^SI? 
any  evidence  of  debt  or  thing  in  action  for  any  estate. 

real  or  personal,  or  for  any  services  of  an  attorney 
actually  rendered,  or  for  a  debt  antecedently  con- 
tracted; or  the  buying  or  receiving  any  evidence 
of  debt  or  thing  in  action  for  the  purpose  of  remit- 
tance, and  without  any  intent  to  violate  the  preced- 
ing section. 

The  four  sections  preceding  are  founded  upon  the  pro- 
Tisionsof  2  i2«;.  Stat.,  267,  §§  235,  236;  Id.,  288,  §g  71-74. 

The  words  "counsellor  or  solicitor*'  (2  Bev.  Stat,  288, 
§§  71-74,  are  omitted;  because,  under  the  existing  law, 
those  offices  are,  for  all  purposes,  within  the  purview  of 
these  sections,  merged  in  that  of  the  attorney.  The 
other  changes  made  are  intended  merelj  to  attain  greater 
clearness,  and  conciseness  of  expression. 

§199.  The  provisions  of  sections  194,  196,  and  ^f^^^^^f^'^ 
198,  relative  to  the  buying  of  claims  by  an  attorney,  j;^^/  ^ 
with  intent  to  prosecute  them,  or  to  the  lending  or  Kpwwl"' 
advancing  of  money  by  an  attorney  in  consideration 
of  a  claim  being  delivered  for  collection,  shall  apply 
to  every  case  of  such  buying  a  claim,  or  lending  or 
advancing  money,  by  any  person  prosecuting  a  suit 
or  demand  in  person. 

Laws  of  1847,  ch.  470,  §  47. 

S  200.  No  person  shall  be  excused  from  testifying,  ^^^ 
in  any  civil  action,  to  any  facts  showing  that  an  evi-  "•»'»<*•* 

0 
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dence  of  debt  or  thing  in  action  has  been  bought, 
sold  or  received  contrary  to  law,  upon  the  ground 
that  his  testimony  might  tend  to  convict  him  of  a 
crime.  But  no  evidence  derived  from  the  examina- 
tion of  such  person  shall  be  received  against  him 
upon  any  criminal  prosecution. 

Ck>mpare  2  JRev.  StoL^  288,  §g  '75-82.  Tho  sections  of 
the  Revised  Statutes  contain  provisions,  in  detail,  ena- 
bling a  defendant  to  procure  the  testimony  of  the  guiltjf 
party  in  aid  of  a  defense  setting  up  that  the  purchase  of 
the  demand  in  suit  was  contrary  to  law.  Since  the  sta- 
tute enabling  either  party  to  a  suit  to  call  his  advcrsaiy 
as  a  witness  these  special  provisions  are  uo  longer  neces- 
sary to  be  retained. 

Witness'  privilege.  It  may  here  be  remarked  that  section. 
1864,  of  Bep.  Code  dv.  Pro.,  prescribes  the  general  nilo 
that  a  witness  "need  not  give  an  answer  which  will  have 
a  tendency  to  subject  him  to  punishment  for  felony ;  nor 
need  he  give  an  answer  which  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  be  to  the  very  fact  in 
issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be 
presumed." 

The  Commissioners  have  retained  in  the  Penal  Code 
the  various  provisions  of  the  existing  law  whereby,  in 
respect  to  particular  crimes,  the  privilege  to  refuse  to 
testify  is  removed ;  &  g^j  in  respect  to  buying  demands 
for  suit ;  duelling,  &c.  But  they  have  added  no  new- 
provisions  of  this  character.  The  chapter  of  general 
provisions  and  explanations,  at  the  dose  of  this  Code, 
contains  a  section  prescribing  that  the  various  provisions 
*  of  the  Code,  which  declare  that  evidence  obtained  upon 

the  examination  of  a  person  as  a  witness  shall  not  be 
received  against  him  in  any  criminal  proceeding,  shall 
not  be  construed  to  forbid  such  evidence  being  proved 
against  such  person  upon  a  proceeding  for  peijury  com- 
mitted in  such  exammation. 

Criminal         S  201.  Bvcry  person  guilty  of  any  contempt'  of 
oontemptt.   ^^.j  ^f  either  of  the  following  kinds,  is  guilty  of 

misdemeanor : 

1.  Disorderly,  contemptuous,  or  insolent  behavior, 
committed  during  the  sitting  of  any  court  of  justice, 
in  immediate  view  and  presence  of  the  court,  and 
directly  tending  to  interrupt  its  proceedings,  or  to 
impair  the  respect  due  to  its  authority ; 

2.  Behavior  of  the  like  character,  committed  in  the 


^ 
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Iffesenoe  of  any  referee  or  referees,  while  actually 
engaged  in  any  trial  or  hearing,  pursuant  to  the 
order  of  any  court,  or  in  the  presence  of  any  jury 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon 
asy  inquest  or  other  proceeding  authorized  by  law ; 

3.  Any  breach  of  the  peace,  noise  or  other  disturb- 
ance directly  tending  to  interrupt  the  proceedings  of 
any  court ; 

4.  Willful  disobedience  of  any  process  or  order 
lawfully  issued  by  any  court ; 

5.  Besistance  willfully  oflfered  by  any  person  to  the 
lawful  order  or  process  of  any  court ; 

6.  The  contumacious  and  unlawful  refusal  of  any 
person  to  be  sworn  as  a  witness ;  or,  when  so  sworn, 
the  like  refusal  to  answer  any  material  question ; 

7.  The  publication  of  a  false  or  grossly  inaccurate 
report  of  the  proceedings  of  any  court.  But  no  per- 
son can  be  punished,  as  for  a  contempt,  in  publish- 
ing a  true,  full,  and  fair  report  of  any  trial,  argument, 
decision,  or  proceeding  had  in  court; 

8.  Presenting  to  any  court  having  power  to  pass 
sentence  upon  any  prisoner  under  conviction,  or  to 
any  member  of  such  court,  any  affidavit  or  testimony 
or  representation  of  any  kind,  verbal  or  written,  in 
aggravation  or  mitigation  of  the  punishment  to  be  im- 
posed upon  such  prisoner,  except  as  provided  by  sec- 
tions 544  and  545  of  the  Code  of  GHminul  Procedure. 

Svbd.  1,  2,  3,  4,  5,  6,  and  7,  of  the  above  section,  are 
framed  upon  the  existing  provisions  of  2  Bev.  StaLf 
2*78,  §  10.  Id.,  692,  §  14,  modified  to  extend  to  all  courts, 
instead  of  to  courts  of  record  only. 

Subd.  2,4s  designed  to  extend  the  principles  embodied 
in  subdivision  1,  to  embrace  contempts  committed  before 
referees  and  sheriffs  and  other  juries.  This  enlarge- 
ment of  the  present  rule  is  demanded  hy  the  extension 
of  the  practice  of  referring  causes. 

Sttbd.  *l.  It  lias  been  decided  that  a  publication,  pend- 
ing a  suit,  reflecting  upon  the  court,  the  parties,  wit- 
nesses, jurors  or  counsel,  or  intended  to  prejudice  the 
public  mind  in  regard  to  the  cause,  is  a  contempt  Bay- 
ard V.  Passraore,  3  Leak's  Penn^  438 ;  Van  Hook's  case, 
3  CiiyKBec^  64;  Noah's  case,  laL,  31;  Beipublica  u 
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Oswald,  1  DaU^  319;  Hollingsworth  v.  Diiane^  TToSL,  n« 
102.  But  no  reason  is  perceived  for  enlarging  the  re- 
stricted provision  of  the  Revised  Statutes  on  the  subject. 
The  last  clause  of  this  subdivision  is,  however,  deemed 
nnneoessary  bj  the  Commissioners;  inasmuch  as  section 
2  of  this  Code  provides  that  no  person  can  be  punished 
criminally  except  as  prescribed  by  this  Code,  or  by  some 
of  the  statutes  which  it  specifies  as  contmuing  in  force ; 
and  neither  the  Code  nor  any  of  those  acts  contain  any 
provision  authorizing  the  punishment  of  a  person  for 
publishing  a  true  account  of  judicial  proceedings.  As, 
however,  the  clause  is  found  in  the  existing  law,  the 
Commissioners  retain  it  lest  the  omission  should  give  rise 
to  the  inference  that  a  change  in  the  law  was  intended. 

Subd,  8,  conforms  to  the  provisions  of  sections  646 
and  647  of  the  Rep,  Coda  Or,  Pro, 

Renewing        S  202.  Evory  attomoy  or  counselor-at-law  who, 
to  flta^tritti  kDOwini?  that  an  application  has  been  made  for  an 

©fan  Indict-  '^ 

ouuUve*^  order  staying  the  trial  of  an  indictment  to  a  judge, 
authorized  to  grant  the  same,  and  has  been  denied, 
without  leave  reserved  to  renew  it,  makes  an  appli- 
cation to  another  judge  to  stay  the  same  trial,  is 
guilty  of  misdemeanor. 

Rep.  Code  Or,  Fro,,  §  369. 

Grand  jnror  g  203.  Evory  grand  juror  who,  with  knowledge 
hftl'ISSm  *^^'  ^  challenge,  interposed  against  him  by  a  de- 
•^^«*-  feudant,  has  been  allowed,  is  present  at  or  takes  part 
or  attempts  to  take  part  in  the  consideration  of  the 
charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  jury 
thereon,  is  guilty  of  a  misdemeanor. 

Rep,  Code  Or.  Pro.,  %  244. 

Dtfciorare  S  204.  Evcry  magistrate  or  xlerk  of  any  magis- 
tion?ukon  trato  who  willfully  permits  any  deposition  taken  on 
tnta.  an  information  or  examination  of  a  defendant  before 
such  magistrate,  and  remaining  in  the  custody  of 
such  magistrate  or  clerk,  to  be  inspected  by  any  per- 
son, except  a  judge  of  a  court  having  jurisdiction  of 
the  offense,  the  attorney-general,  the  district-attorney 
of  the  county  and  his  assistants,  and  the  defendant 
and  his  counsel,  is  guilty  of  a  misdemeanor. 
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S  205-  Every  clerk  of  any  court  who  willfully  i)er-  JJ^J^'^f* 
mits  any  deposition  returned  by  any  grand  jury  with  {I2J*5% 
a  presentment  made  by  them,  and  filed  with  such  ^thVro^ 
clerk,  to  be  inspected  by  any  person,  except  the  '•'*^*"* 
conrt,  the  deputies  or  assistants  of  such  clerk,  and 
the  district  attorney  and  his  assistants,  until  after 
the  arrest  of  the  defendant,  is  guilty  of  a  misde- 
meanor. 

This  section  and  the  one  preceding  it  are  designed  to 
carry  into  effect  the  provisions  of  lUp.  Code  Or.  Fto^ 
§§  204,  206,  and  §§  273  and  2*74.  Both  sections  have 
been  so  modified  as  to  permit  depositions  to  be  examined 
bj  the  aasistania  of  district  attorneys. 

S  206-  Every  insolvent  debtor  who,  having  applied  f*]*^^"  ^^ 
to  any  court  for  a  discharge  trom  an  imprisonment  ^^j^^^^^ 
on  execution,  under  the  provisions  of  Part  III  of  the 
Code  of  Civil  Procedure,  Title  X,  Chapter  I,  or  for  a 
discharge  from  his  debts,  under  the  provisions  of 
Chapter  11,  of  the  same  Title,  either : 

1.  Willfully  conceals  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relative  thereto, 
either  before  or  after  making  any  transfer  and  de- 
livery of  his  property  to  a  receiver  appointed  under 
said  provisions ;  or, 

2.  Willfully  omit3  to  disclose  to  the  court,  before 
whom  his  application  may  be  pending,  any  debts  or 
demands  which  he  has  collected,  or  any  transfer  of 
his  property  which  he  has  made,  after  presenting  to 
sach  court  his  application  for  a  discharge,  is  guilty 
of  a  misdemeanor. 

The  substance  of  the  foregoing  provisions  is  taken 
from  those  of  2  Rtv,  Stat.,  691,  §  4.  They  are,  how- 
ever, adapted  to  the  modifications  in  the  method  of  ob* 
taining  insolvents'  discliarges  proposed  in  Rep,  Code  of 
Civ.  Pro,,  §§  159&-1606. 

5  207.  Every  person  concerned  in  any  racing,  run-  Badnjrnear 
nlng,  or  other  trial  of  speed  between  any  horses  or 
other  animals,  within  one  mile  of  the  place  where 
any  court  is  actually  sitting,  is  guilty  of  a  misde- 
meanor. 

2  Rev.  StaL,  692,  §  13. 
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g  208.  Every  person  who  sells  any  spirituous  or 
intoxicating  liquor  within,  or  brings  with  intent  to 
sell,  or  offer  or  expose  for  sale  therein,  any  such 
liquor  into,  either :   . 

1.  Any  building  established  as  a  court  house  for 
the  holding  of  courts  of  record  while  any  session  of 
such  court  is  being  held  therein,  except  in  such  part 
of  such  building  not  appropriated  to  the  use  of 
courts  or  of  juries  attending  them,  in  which  such 
sale  has  been  authorized  by  a  resolution  of  the  board 
of  supervisors  of  the  county ;  or, 

2.  Ajxj  building  established  as  a  jail  or  prison ;  or, 

3.  Any  building  or  shed,  outhouse,  porch,  yard  or 
curtilage  appertaining  to  any  building  which,  or  any 
part  of  which,  is  at  the  time  occupied  or  used  for 
holding  the  polls  at  an  election  of  any  public  ofiScer 
of  this  state  or  of  the  United  States,  or  for  canvas- 
sing votes  cast  at  such  election. 

Is  guilty  of  misdemeanor. 

Embraoes  provisions  of  2  Bev.  Stat^  291,  §  95 
JcL,  431,  §  29. 

S  209.  Every  attorney  who,  whether  as  attorney 
or  as  counselor,  either : 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents 
to  any  deceit  or  collusion,  with  intent  to  deceive  the 
court  or  any  party ;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to 
his  own  gain ;  or, 

3.  Willfully  receives  any  money  or  allowance  for 
or  on  account  of  any  money  which  he  has  not  laid 
out  or  become  answerable  for. 

Is  guilty  of  misdemeanor,  and  in  addition  to  the 
punishment  prescribed  therefor  by  this  Oode,  he  for- 
feits to  the  party  injured  treble  damages,  to  be  re- 
covered in  a  civil  action. 


See  2  Rev,  Stat.,  287,  §§  69,  10. 
"  As  attorney  or  as  counselor."    In  general  throaghont 
the  Code,  the  Commissioners  have  used  the  word  "  attor. 
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nej,"  as  embracing  all  classes  of  legal  practitioners, 
conformably  to  tiie  existing  law  bj  which  both  the 
functions  of  the  attorney  and  those  of  the  counselor- 
at-Iaw  are  united  in  the  same  person.  (See  note  to  sec- 
tion 198,  above.)  But  it  has  been  held  that  although 
candidates  for  admission  to  the  bar  are  now  admitted  as 
attorneys  and  as  counselors  at  the  same  time,  yet  the 
offices  are  still  distinct.  (Easton  v.  Smitli,  1  E.  2).  SmiOif 
318 ;  Brady  v.  Mayor,  &c,  of  N.  Y.,  1  Sanc^.,  559.)  As 
some  of  the  acts  prohibited  in  the  above  section  might 
be  committed  by  one  acting  only  as  a  counselor,  and 
who,  though  in  fact  also  an  attorney,  had  no  retainer  as 
such  in  the  cause  to  which  the  misconduct  related,  tlie 
Commissioners  have  declared  the  acts  punishable  in 
which  ever  capacity  the  defendant  acts. 


g  210.  If  any  attorney  knowingly  i)ennits  any  Penn^ttin^ 

namei 
naed. 


,  "  1,  atiorDevs*^ 

person,  not  being  nis  general  law  partner  or  a  names  to  b« 


clerk  in  his  office,  to  sue  out  any  process  or  to 
prosecute  or  defend  any  action  in  his  name,  except 
as  authorized  by  the  next  section,  such  attorney,  and 
every  person  who  shall  so  use  his  name,  is  guilty  of 
a  misdemeanor. 

The  existing  law  imposes  a  forfeiture  of  fifty  dollars, 
instead  of  a  criminal  punishment,  for  this  species  of  mis- 
conduct (2  Rev.  StaLj  287,  §  ^O.)  The  Commissioners 
recommend  that  the  prohibition  be  restricted  by  allow* 
ing  an  attorney  to  permit  his  name  to  be  used  in  the 
cases  specified  in  the  following  section ;  and  that,  except 
as  therein  permitted,  such  use  of  the  name  be  made  a 
misdemeanor. 

S  211.  Whenever  an  action  or  proceeding  is  autho-  in  what 
rized  by  law  to  be  prosecuted  or  defended  in  the  '"i- 
name  of  the  people,  or  of  any  public  officer,  board 
of  officers,  or  municipal  corporation,  on  behalf  of 
another  party,  the  attorney-general,  or  district  attor- 
ney, or  attorney  of  such  public  officer  or  board  or 
corporation  may  permit  any  proceeding  therein  to  be 
taken  in  his  name  by  an  attorney  to  be  chosen  by 
the  party  in  interest. 

5  212.  Every  person  who  fraudulently  produces  an  Prauduient 
infant,  falsely  pretending  it  to  have  been  born  of  any  Jjjj}*^*,  *• 
parent  whose  child  would  be  entitled  to  inherit  any  ^'^^^ 
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real  estate  or  to  receive  a  share  of  any  i>er8ona] 
estate,  with  intent  to  intercept  the  inheritance  of  any 
each  real  estate,  or  the  distribution  of  any  such  per- 
sonal estate  from  any  person  lawfully  entitled  thereto, 
is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  ten  years. 

This  is  substantially  the  provisioii  of  2  Bev,  5tot,  676, 
§  51.  The  Commissioners  would  have  reoommended  the 
enactment  of  a  more  extended  proyisioa,  which  should 
forbid  the  holding  out  of  a  child  as  bom  of  other  than 
its  true  parents,  were  it  not  that  such  an  enactment 
Wiould  render  neoessarj  a  system  of  provisions  regulat- 
iz^  and  legalizing  the  adoption  of  children.  The  subject 
of  adoptions  is  one  which  the  Commissioners  have  under 
consideration,  and  some  systematic  provisions  relative  to 
it  may  perhaps  be  reported,  but  the  topic  does  not  come 
within  the  Penal  Code. 

S  213.  Every  person  to  whom  an  infant  has  been 
confided  for  nursing,  education,  or  any  other  pur- 
pose, who,  with  intent  to  deceive  any  parent  or 
guardian  of  such  child,  substitutes  or  produces  to 
such  parent  or  guardian  another  child  in  the  place 
of  the  one  so  confided,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  seven  years. 

Founded  upon  2  Rev,  Stat^  6*77,  §  62.  The  changes 
introduced  are  two.  The  provisions  of  the  Bevised  Stat- 
utes is  limited  to  cases  where  the  infant  confided  to  the 
accused  is  under  six  years.  The  Commissioners  are  of 
opinion  that  while  the  substitution  may  become  less  and 
less  feasible  with  the  advancing  age  of  the  child,  it  is  not 
the  less  criminal,  if  perpetrated,  because  the  child  has 
passed  the  age  of  six;  and  they  therefore  omit  the  restric- 
tion. They  also  use  the  words  **  substitutes  or  produces," 
in  place  of  '* substitutes  and  produces;"  in  order  to  em- 
brace cases  in  which  the  child  may  not  be  exhibited  in 
person  to  the  parent  or  guardian. 

§  214.  Every  owner,  master  or  commander  of  any 
vessel  arriving  from  a  foreign  country  who  know- 
ingly lands  or  permits  to  land  at  any  port,  city,  har- 
bor, or  place  within  this  state,  any  passenger  or 
hand  who  is  a  foreign  convict  of  any  crime  which,  if 
committed  within  this  state,  would  be  punishable 
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therein,  without  giving  notice  tliereof  to  the  mayoi 
of  such  city»  or  other  principal  municipal  officer  of 
BQch  port  or  place,  is  guilty  of  a  misdemeanor. 

Founded  upon  Laws  of  1833,  ch.  230,  §  1.  That  act 
renders  the  bringing  within  this  state  of  any  foreign 
convict  of  feionj,  a  misdemeanor,  if  done  with  intent  to 
land  him  or  to  permit  him  to  land.  The  objection  to  this 
form  of  the  provision  is  that  if  the  character  of  the  felon 
is  not  known  to  the  master  until  afler  the  ship  has  left 
the  foreign  port,  upon  her  voyage  home,  the  master  may 
have  no  option  but  to  bring  him  within  this  state.  The 
provision  might  be  relieved  of  injustice  in  its  operation 
in  this  class  of  cases  by  specifying  the  taking  on  board 
of  a  foreign  convict,  with  intent  to  bring  him  to  this 
countiy,  as  the  criminal  act  But  this  would  be  to  de- 
clare punishable  an  act  conmiitted  without  this  state, 
which  ought  only  to  be  done  in  cases  involving  a  special 
necessity.  The  Commissioners  have,  therefore,  allowed 
masters  to  relieve  themselves  of  criminal  responsibility 
by  giving  notice  of  the  character  of  the  passenger  to  the 
pubhc  authorities  of  the  place  where  he  is  landed. 

The  Commissioners  have  also  substituted  the  word 
"crime"  for  "felony,"  in  view  of  the  increasing  evils 
Buffered  by  our  people  from  the  influx  of  foreign  criminals. 

5  215.  Where  any  duty  is  or  shall  be  enjoined  by  omiMion 
law  upon  any  public  officer,  or  upon  any  person  pjJjJJj 
holding  any  public  trust  or  employment,  every  will- 
fhl  omissioii  to  perform  such  duty,  where  no  special 
provision  shall  have  been  made  for  the  punishment 
of  such  delinquency,  is  punishable  as  a  misdemeanor. 

See  2  Reo.  Stat,,  696,  §§  38,  40.  The  enactment  of 
this  provision  will  render  it  unnecessary  to  embrace  sec- 
tion 91  of  the  Bep.  Code  Or,  Fro.  in  this  Code.  That 
section  is  as  follows.  "Every  magistrate  or  ofiBcer, 
authorized  to  keep  the  peace,  having  notice  of  an  un- 
lawful or  riotous  assembly,  who  neglects  to  proceed  to 
the  place  of  the  assembly,  or  as  near  thereto  as  he  can 
with  safety,  and  to  exercise  the  authority  with  which  he 
is  invested  for  suppressing  the  same  and  arresting  the 
offenders,  is  guilty  of  a  misdemeanor." 


pro- 


5  216.  Where  the  performance  of  any  act  is  pro-  g^j;^™/'",  _ 
hibited  by  any  statute,  and  no  penalty  for  the  violar  wbitedacu. 
tion  of  such  statute  is  imposed  in  any  statute,  the 
doing  such  act  is  a  misdemeanor. 

See  2  i2tv.  Stal,  696,  §  39. 
10 
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foc'^f'iS?  S  217.  Every  grand  juror,  district  attorney,  clerk, 
hivinlbeen  J^^ff®»  ^^  Other  officor,  who,  excepting  by  issuing  or 
foQnd.  jjj  executing  a  warrant  to  arrest  the  defendant,  will- 
fully discloses  the  fact  of  a  presentment  or  indict- 
ment having  been  -made  for  a  felony,  imtil  the 
defendant  has  been  arrested,  is  guilty  of  a  mis- 
demeanor. 

SeeEep.  Coda  Or,  Pro,^  §§  27G,  277. 

Grand  Juror  g  218.  Evcry  grand  juror  who,  except  when  re- 
wiSt*tr£f8-  quired  by  a  court,  willfully  discloses  any  evidence 
Fhrgrand^*  adduccd  bcfore  the  grand  jury  or  anything  which  he 
himself  or  any  other  member  of  the  grand  jury  may 
have  said,  or  in  what  manner  he  or  any  other  grand 
juror  may  have  voted  on  a  matter  before  them,  is 
guilty  of  a  misdemeanor. 

See  Rep.  Codt  Or.  Pro.,  §§  267-209. 

infiijnting       S  219.  Evcry  person  who  maliciously  institutes  or 
^Amef     *  prosecutes  any  action  or  legal  proceeding,  or  makes 
or  procures  any  arrest,  in  the  name  of  a  person  who 
does  not  exist  or  has  not  consented  that  it  be  institu- 
ted or  made,  is  guilty  of  a  misdemeanor. 

This  provision  has  been  prepared  as  a  substitate  for  2 
Beo.  Stat.,  650,  §  1. 

MAiicionsiy       5  220.  Bvcry  person  who  maliciously,  and  without 

procarlng 

•earchwap-  probablc  causc,   procures  a  search  warrant  to  bo 
issued  and  executed,  is  guilty  of  a  misdemeanor. 

Rep.  Code  Or.  Pro.,  §  881. 

unnntho-         g  221.  Evcry  person  who,  not  being  authorized  by 

rizedcom-      -  ,  ...  •      •         ^  .  , 

maoica-       law,  or  by  a  written  permission  from  an  inspector,  or 

tlonp  with  ./•I  ••  . 

convict  In     by  the  consent  of  the  warden,  communicates  with 

■tute  prison      *'  ' 

any  convict  in  any  state  prison,  or  brings  into  or 
conveys  out  of  any  state  prison  any  letter  or  writing 
to  or  from  any  convict,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1847,  ch.  460,  §  7. 

Neglect  to        S  222.  Every  town  clerk  who  willfully  omits  to  re- 
imme«  of     tum  to  the  couuty  clerk  the  name  of  any  person  who 

GJOi  tables.  /»     t  " 

has  qualified  as  constable,  as  required  by  subdivision 
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4  of  section  1021  of  the  Political  Code,  is  punishable 
by  a  fine  not  exceeding  ten  dollars. 

Hep.  Fol  Code,  §  1022. 

5  223.  Every  public  officer  who  being  authorized  JiflmM  by 
by  law  to  make  or  give  any  certificate  or  other  writ-  ^^n}^  ^^' 
ing,  knowingly  makes  and  delivers  as  true  any  such 
certificate  or  writing  containing  any  statement  which 
lie  knows  to  be  false,  is  guilty  of  a  misdemeanor. 


CHAPTEE  Vm. 

CONSPIRAOY. 

Ssonov  224.  Criminal  oonspirades  doflned. 

225.  Conspiracies  against  the  peace  of  the  state. 

226.  Overt  act,  when  necessary. 

S  224.  K  two  or  more  persons  conspire,  either :        SJjpSi 

1     m  -J.  clei  defined 

1.  To  commit  any  crime ;  or, 

2.  Falsely  and  maliciously  to  indict  another  for 
any  crime,  or  to  procure  another  to  be  charged  or 
arrested  for  any  crime;  or, 

3.  Falsely  to  move  or  maintain  any  suit,  action  or 
proceeding;  or, 

4.  To  cheat  and  defraud  any  person  of  any  pro- 
perty by  any  means  which  are  in  themselves  criminal 
or  by  any  means  which,  if  executed,  would  amount 
to  a  cheat  or  to  obtaining  money  or  property  by  false 
pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health, 
to  pubUc  morals,  or  to  trade  or  commerce,  or  for  the 
perversion  or  obstruction  of  justice  or  the  due  admin- 
istration of  the  laws , 

They  are  guilty  of  a  misdemeanor. 

See  2  Fev.  Stat,  691,  §  8.  Instead  of  the  word 
"oflfense,"  employed  in  the  Revised  Statutes,  in  sub- 
divisions 1  and  2,  the  Commissioners  have  used  **  crime." 
In  section  3  of  this  Code  the  Commissioners  have  defined 
" public  offense "  as  synonymous  with  "crime;"  leaving 
the  word  "  offense  "  to  be  used  in  a  broader  signification^ 
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indndiog  the  grayer  wrongs  towards  indlTidoals  which 
are  not  cognizable  hj  the  criminal  law.  In  the  section 
of  the  Revised  Statutes  "  offense "  is  plainly  used  as 
synonymoas  with  *' crime,"  and  the  CommissionerSi  in 
substituting  the  latter,  have  intended  no  chonge  in  the 
law,  but  merely  to  secure  a  consistent  use  of  terms 
throughout  the  Code. 

The  common  law  definitions  of  conspiracy  are  broader 
than  that  given  in  our  Revised  Statutes. 

Hawkins  says  that  it  is  a  consultation  and  agree- 
ment between  two  or  more  persons  either  falsely  to 
charge  another  with  a  crime,  punishable  by  law;  or 
wrongfully  to  injure  or  prejudice  a  third  person,  or  any 
body  of  men  in  any  other  manner;  or  to  conmiit  any 
punishable  offense  by  law;  or  to  do  any  act  with  intent 
to  prevent  the  course  of  justice ;  or  to  effect  a  legal  pur<* 
pose  with  a  corrupt  intent  or  by  improper  means.  (Hauk, 
P.  a,  ch.  12,  §  2.) 

Archbold  defines  conspiracy  to  be  *' an  agreement 
between  two  or  more  persons: 

1.  Falsely  to  charge  another  with  a  crime  punishable 
bylaw. 

2.  Wrongfully  to  injure  or  prejudice  a  third  person,  or 
any  body  of  men  in  any  manner. 

3.  To  commit  any  offense  punishable  by  law. 

4.  To  do  any  act  with  intent  to  prevent  the  course  of 
Justice. 

6.  To  effect  a  legal  purpose  with  a  corrupt  intend  or 
by  improper  means. 

6.  Combination  by  journeymen  to  raise  their  wages. 
(Arch.  Or,  PI,  390,  1.)    See  section  733,  infra. 

In  the  State  v.  Buchanan  (5  Ear,  A  Ji,  31*7,  361),  it  is 
said  that,  by  a  course  of  decisions  running  through  a 
space  of  more  than  four  hundred  years,  from  the  reign 
of  Edw.  Ill  to  the  69  Geo.  Ill,  without  a  single  conflict- 
ing adjudication,  these  points  are  clearly  settled. 

That  a  conspiracy  to  do  any  act  that  is  criminal  per  m 
is  an  indictable  offense  at  common  law. 

That  an  indictment  will  lie  at  common  law:  1.  For  a 
conspiracy  to  do  an  act  not  illegal,  nor  pimishable  if  done 
by  an  individual,  but  immoral  only.  2.  For  a  oonspiracy 
to  do  an  act  neither  illegal,  nor  immoral  in  an  individual, 
but  to  effect  a  purpose  which  has  a  tendency  to  prejudice 
the  public;  e.  ^.,  a  combination  by  workmen  to  raise 
their  wages.  3.  For  a  conspiracy  to  extort  money  from 
another  or  to  injure  his  reputation  by  means  not  indicta- 
ble, if  practised  by  an  individual,  as  by  verbal  defamation, 
and  that  whether  it  be  to  charge  him  with  an  indicta- 
ble offense  or  not.  4.  For  a  conspiracy  to  cheat  and 
defraud  a  third  person,  accomplished  by  means  of  an  act 
which  would  not  in  law  amount  to  an  indictable  cheat,  if 
effected  by  an  individual    6.  For  a  malicious  conspiracy 
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to  impoyerish,  or  ruin  a  third  person  in  his  trade,  or  pro- 
fession. €.  For  a  conspiracy  to  defraud  a  third  person 
hy  means  of  an  act  not  per  se  unlawful,  and  though  no 
person  be  thereby  injured.  7.  For  a  bare  conspiracy  to 
cheat  or  defraud  a  third  person,  though  the  means  of 
effecting  it  could  not  be  determined  on  at  the  time. 

The  Bevisere,  in  their  note  to  the  section  of  the  Revised 
Statutes,  which  is  embodied  in  the  section  in  the  text, 
assign  the  following  reason  for  restricting  the  definition 
of  conspiracy  within  narrower  limits  than  those  of  the 
common  law.  "The  great  difficulty  in  enlarging  the 
definition  of  this  offense  consists  in  the  inevitable  result 
of  depriving  the  courts  of  equity  of  the  most  effectual 
means  of  detecting  fraud  by  compelling  a  discovery  on 
oath.  It  is  a  sacred  principle  of  our  institutions  that  no 
man  shall  be  compelled  to  accuse  himself  of  any  crimoi 
which  ought  not  to  be  violated  in  any  case.  Tet  such 
must  be  the  result,  or  the  ordinary  jurisdiction  of  courts 
of  equity  must  be  destroyed  by  declaring  any  private 
fraud  when  committed  by  two,  or  any  concert  to  commit 
it,  criminaL  Frauds  and  combinations  to  defraud  consti- 
tute the  mass  of  equity  business,  and  seldom  is  a  case  pre- 
sented when  there  are  not  at  least  two  parties  to  a  fraud." 

This  was  said  in  1828,  before  the  passage  of  the  statute 
authorizing  the  unrestricted  examination  of  a  defendant 
to  a  bill  in  chancery  charging  fraud.  That  statute  was 
passed  in  1833.  It  provided  in  substance  that  a  defend- 
ant might  be  compelled  to  answer  any  bill  in  chancery, 
charging  the  defendant  with  being  a  party  to  any  con- 
veyance made  with  intent  to  defraud;  or  when  the 
defendant  shall  be  charged  with  any  fraud  whatever; 
but  no  such  answer  should  be  read  in  evidence  against 
any  party  thereto  on  any  complaint  or  on  the  trial  of 
any  indictment  for  the  fraud  charged  in  such  bilL  {Laws 
of  1833,  ch.  14.)  To  some  extent  the  adoption  of  this 
principle  obviates  the  objection  urg^d  by  the  revisers  to 
a  full  recognition  of  the  common  law  definition  of  con- 
spiracy. But  as  the  provisions  of  the  Revised  Statutes 
have  stood  without  objection  for  a  long  period,  and  are 
believed  to  be  satisfactory,  in  practical  operation,  the 
Commissioners  have  not  thought  it  best  to  enlarge  them ; 
except  that  they  suggest  the  addition  of  the  section  next 
following,  which  is  new.  Their  reason  for  refraining 
from  reporting  new  exceptions  to  the  general  rule  that  a 
witness  shall  not  be  compelled  to  criminate  himself,  are 
stated  in  tlieir  note  to  section  200  of  this  Code. 

Other  conspiracies.  The  Revised  Statutes  also  contain  a 
section  (2  Reu.  St<xtj  692,  §  9,)  declaring  that  no  con- 
spiracies other  than  such  as  are  enumerated  in  the  sta* 
tute  are  punishable  criminally.  This  provision  is  here 
omitted,  as  unnecessary,  in  view  of  the  general  one  to 
like  effect,  embodied  in  section  2. 
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conipirv        S  225.  If  two  OT  more  persons,  beine:  ont  of  this 

cles  against  *.  o 

of1£''ut    ^^^»  conspire  to  commit  any  act  against  the  peace 
of  this  state,  the  commission  or  attempted  commis- 
sion of  'which,  within  this  state,  would  be  treason 
.   against  the  state,  they  are  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  ten  years. 

orertnct,  S  226.  Ko  agreement  except  to  commit  a  felony 
jk^nneceg.  upon  the  pcrson  of  another,  or  to  commit  arson  or 
burglary,  amounts  to  a  conspiracy,  unless  some  act 
beside  such  agreement  be  done  to  effect  the  object 
thereof,  by  one  or  more  of  the  parties  to  such  agree- 
ment. 

2  Rev.  Stat.,  692,  §  10. 

This  rule  ia  also  a  restriction  of  the  rule  of  the  com- 
mon law.  Bj  that  rule  the  gist  of  conspiracy  is  the 
unlawful  confederating;  and  the  act  is  complete  when 
the  confederacy  is  made.  Any  act  done  in  pursuance  of 
it  is  no  constituent  part  of  the  offense,  but  merely  an 
aggravation  of  it  See  Commonwealtii  v.  Judd,  2  Mass., 
329;  State  v,  Rikey,  4  Ealst,  293;  State  v.  Buchanan,  5 
Mar.  <fc  J:,  317,  352. 

So,  also,  it  is  said  that  where  an  indictment  charges  an 
ordinary  conspiracy,  it  is  not  necessary  to  prove  a  com- 
mon design  between  the  defendants  before  proving  the 
acts  of  each  defendant;  for  the  acts  of  each  defendant 
are  only  evidence  against  himself,  and  may  be  tlie  only 
means  of  establishing  the  conspiracy.  In  high  treason, 
the  overt  act  of  one  is  the  overt  act  of  all ;  and  therefore 
a  common  design  must,  in  such  cases,  precede  the  proof 
of  individual  acts.  Reg.  v.  Brittain,  11  L.  T.,  48;  3  Cox 
Or.  Cos.,  7T. 

As  to  whether  the  misdemeanor  of  conspiracy  to  com- 
mit a  felony  ia  to  be  deemed  merged  in  the  felony  when 
subsequently  committed,  see  Commonwealth  v.  Fisher,  6 
Mass.,  106;  Lambert  v.  People,  9  Cow.,  620;  Rcy  v.  But- 
ton, 3  Cox  Cr.  Cos.,  229;  and  18  X.  j:  J/!  C,  19 
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TITLE  IX. 

OP  GBEBCES  AGAINST  THB  FEBSON. 

Gbaptkb     L  Suicide. 

IL  Homicide. 
IIL  Maiming. 
IV.  KidnappiDg. 
Y.  Attempts  to  kilL 
VL  Robbery. 
YH  Assaults  with  intent  to  commit  felony  other  than  assaults 

with  intent  to  kilL 
yni.  Duels  and  challenges. 
IX.  Assault  and  battery. 
X.  label 


OHAPTEE  I. 

SUICIDE. 

fiEcnoa  22Y.  Suicide  deliDed. 

228.  No  forfeiture  imposed  for  suicide. 

229.  Attempting  suicide. 

230.  Aiding  suicide. 

231.  Furnishing  weapon  or  drug  to  commit  suicide. 

232.  Aiding  attempt  at  suicide. 

233.  Mental  incapacity  of  person  aided,  no  defense. 

234.  Punishment  of  aiding  suicide. 

235.  Punishment  of  attempting  suicide  or  aiding  an  attempt 

§227.  Suicide  is  the  intentional  taking  of  one's  snidde 

. .  ^  defined. 

own  life. 

§  228.  Althougli  suicide  is  deemed  a  grave  public  no  for- 
^^K)ug>  y©t  from  the  impossibility  of  reaching  the  JJJpJJJ^^ 
snccessfnl  perpetrator,  no  forfeiture  is  imposed. 

See  2  Bev.  Stat,  101,  %  22. 

§  229.  But  every  person  who,  with  intent  to  take  A"*^^^ 
bis  own  life,  commits  upon  himself  any  act  dangerous 
to  hnman  life,  or  which  if  committed  upon  or  towards 
another  i>erson  and  followed  by  death  as  a  conse- 


80 


THE  PENAL  CODE 


Aldlnff 
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Fnmliblng 
weapon  or 
draff  to 
commit 
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Aiding 
attempt  at 
anidde. 


qnence,  wonld  rendei  the  perpetrator  chargeable  with 
lioinicide,  is  guilty  of  attempting  suicide. 

An  attempt  to  commit  suicide  is  a  misdemeanor  at 
common  law.  And  in  this,  as  in  other  cases,  the  mere 
fact  of  drunkenness  is  no  excuse,  if  there  was  an  actual 
intent  on  the  part  of  the  accused  to  take  his  own  life. 
The  fact  is,  however,  material  as  bearing  on  the  question 
of  intent.  Bey  v.  Doody,  6  Cox  Cr.  Cas^  463. 

§  230.  Every  person  who  willfully,  in  any  manner, 
advises,  encourages,  abets  or  assists  another  i>er8on 
in  taking  his  own  life,  is  guUty  of  aiding  suicide. 

§  231.  Every  person  who  willfully  furnishes  another 
person  with  any  deadly  weapon  or  poisonous  drag, 
knowing  that  such  person  intends  to  use  such  weapon 
or  drug  in  taking  his  own  life,  is  guilty  of  aiding 
suicide,  if  such  person  thereafter  employs  such  in- 
strument or  drug  in  taking  his  own  life. 

§  232.  Every  person  who  willfully  aids  another  in 
attempting  to  take  his  own  life,  in  any  manner  which 
by  the  preceding  sections  would  have  amounted  to 
aiding  suicide  if  the  person  assisted  had  actually  taken 
his  own  life,  is  guilty  of  aiding  an  attempt  at  suicide. 

S  233.  It  is  no  defense  to  a  prosecution  for  aiding 
suicide,  or  aiding  an  attempt  at  suicide,  that  the 
person  who  committed  or  attempted  the  suicide  was 
not  a  person  deemed  capable  of  committing  crime. 

Intended  to  meet  the  possible  argument  in  defense  of 
one  who  assists  the  suicide  of  an  insane  person,  &c,  that 
as  the  principal  was  incapable  of  crime,  no  crime  was 
committed  by  him,  and  therefore  the  abettor  cannot  be 
deemed  to  have  assisted  a  crime. 

g  234.  Every  person  guilty  of  aiding  suicide  is 
punishable  by  imprisonment  in  a  state  prison  for 
not  less  than  seven  years. 

Corresponds  with  2  Me9.  StaLy  661,  §  7;  and  Id^ 
662,  §  20. 

ponfih-  §  235.  Every  person  guilty  of  attempting  suicide, 

atumptiog  or  of  ^ding  an  attempt  at  suicide,  is  punishable  by 


Vental 
incapacity 
ofpenon 
afoed,  no 
dofenae. 


Panfali- 
ment  of 
aiding 
snlddia. 
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imprisonmeiit  in  a  state  prison  not  exceeding  two  ??J?J|^^^ 
years,  or  by  a  fine  not  exceeding  one  thousand  dol-  attempt, 
lars,  or  both. 


OHAPTEE  n. 

HOMICIDE. 


I  Sbohos  236.  Homicide  defined. 

237.  Different  kinds  of  homicide. 

238.  What  proof  of  death  is  required. 

239.  Petit  treason  abolished. 

240.  Effect  of  proof  of  a  domestic  or  confldentiBl  reLation. 

241.  Harder  defined. 

242.  Design  to  efibct  death  when  inferred. 

243.  Premeditation. 

I  244.  Anger  or  intoxication  no  defense. 

I  245.  Act  eminentlj  dangerous,  and  evincing  a  depraved  mind. 

246.  Doel  fought  out  of  this  state. 

247.  Punishment  of  murder. 

248.  Manslaughter  in  first  degree  defined. 

249.  Shilling  unborn  quick  child  by  injury  to  person  of  mother. 

250.  By  administering  dnigSi  &.C 

251.  Punishment  of  manslaughter  in  first  degree. 

252.  Manslaughter  in  second  degree  defined. 

253.  Liability  of  owner  of  mischievous  animal. 

254.  Liability  of  persons  navigating  vessels. 

255.  Liability  of  persons  in  charge  of  steamboats. 

256.  Liability  of  persons  in  charge  of  steam  engines. 

257.  Liability  of  physicians. 

258.  Liability  of  persons  making  or  keeping  gunpowder  con* 
trary  to  law. 

259.  Punishment  of  manslaughter  in  second  degree. 

260.  Excusable  homicide  defined. 

261.  Justifiable  homicide  by  public  o£Qcer8. 

262.  Justifiable  homicide  by  other  persons. 

S  236.  Homicide  is  the  killing  of  one  hnman  being  Homicide 

.  ^  ^    defined. 

by  another. 
S  237.  Homicide  is  either :  piiftrent 

^  kinds  of 

1.  Murder;  ^"^"*^' 

2.  Manslaughter; 

3.  Excusable  homicide ;  or. 
Justifiable  homicide. 
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Potlt 
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S  238,  No  person  can  be  convicted  of  mnrder  or 
manslaughter,  or  of  aiding  suicide,  unless  the  death 
of  the  person  alleged  to  have  been  killed  and  the 
fact  of  killing  by  the  accused,  are  each  established 
as  independent  facts  beyond  a  reasonable  doubt. 

To  this  extent  the  strict  rule  of  the  oommon  law  re- 
quiring the  finding  of  the  body  as  an  invariable  condition 
to  a  conviction  for  homicide  has,  by  the  latter  cases,  been 
rehixed.  See  Ruloff  v.  People,  18  M  Y.  (4  SmUk),  179; 
compare  also  State  of  Vermont  v.  Davidson,  30  Vt,  377. 

g  239.  The  rules  of  the  common  law,  distinguish- 
ing the  killing  of  a  master  by  his  servant,  and  of  a 
husband  by  his  wife  as  petit  treason,  are  abolished, 
and  these  offenses  are  deemed  homicides,  punishable 
in  the  manner  prescribed  by  this  chapter. 

See  2  Rev.  Stat,  657,  §  8.  In  modifying  the  language 
of  the  Revised  Statutes  upon  this  subject,  the  Commis- 
sioners have  not  intended  any  change  in  the  law,  but 
have  simply  designed  to  introduce  such  a  reference  to 
the  common  law  as  should  serve  to  explain  why  any 
legislation  upon  the  point  was  demanded. 


Effect  of         S  240.  Whenever  the  grade    or  punishment  of 
Somesu^or  homicido  is  made  to  depend  upon  its  having  been 

confidential  '      •>!_    j  j  -  j.  •       •  ji  i 

relation.  Committed  under  circumstances  evincing  a  depraved 
mind  or  unusual  cruelty,  or  in  a  cruel  manner,  the 
jury  may  take  into  consideration  the  fact  that  any 
domestic  or  confidential  relation  existed  between  the 
accused  and  the  person  killed,  in  determining  the 
moral  quality  of  the  acts  proved. 


Mnrder 
defined. 


g  241.  Homicide  is  murder  in  the  following  cases : 

1.  When  perpetrated  without  authority  of  law, 
and  with  a  premeditated  design  to  effect  the  death, 
of  the  person  killed  or  of  any  other  human  being ; 

2.  When  perpetrated  by  any  act  imminently  dan- 
gerous to  others  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  although  without  any  pre- 
meditated design  to  effect  the  death  of  any  particular 
individual ; 
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3.  When  perpetrated  without  any  design  to  eSect 
death,  by  a  person  engaged  in  the  commission  of 
any  felony. 

27te  fanner  d^imHon.  This  section  Is  founded  on  2 
Bev.  Siat,  657,  §  6«  The  definitions  of  the  four  grades 
of  homicide  given  in  the  Revised  Statutes,  though 
drawn  with  care,  and  resulting,  when  attentively  con- 
sidered, in  an  accurate  demarcation,  are  yet  obscured 
and  embarrassed  with  references  to  each  other,  and  to 
the  niles  of  the  oommon  law.  The  Commissioners  have, 
in  subsequent  sections,  reconmiended  a  modification  of 
the  law  of  manslaughter,  distinguishing  it  into  two  de- 
grees only,  instead  of  four.  In  other  respects,  whenever 
they  have  departed,  in  these  definitions  of  homicide,  from 
the  phraseology  of  the  Bevised  Statutes,  it  has  chiefly 
been  in  order  to  render  each  definition  independent  and 
sufficient  in  itself. 

Degrees  in  Murder,  By  recent  statutes  {Latoa  of  1860, 
712,  ch.  410,  §  2,  and  1862,  369,  ch.  197,  §  6),  murder 
was  divided  into  two  degrees,  the  first  degree  only  being 
punishable  with  death.  The  practical  result  of  intro- 
ducing such  a  distinction  will  be  that  jurors  influenced 
by  unwillingness  to  unite  in  a  capital  conviction,  will 
always  find  the  prisoner  guilty  of  the  second  degree 
only.  The  Commissioners  are  of  opinion  that  the  sim- 
plicity of  the  definition  of  murder  in  the  Revised  Statutes 
should  be  restored. 

S  242.  A  desigu  to  effect  death  is  inferred  £com  the  Design  to 

effect  death 

utct  of  killing,  unless  the  circumstances  raise  a  rea-  r^^^- 
sonable  doubt  whether  such  design  existed. 

5  243.  A  design  to  effect  death  suflScient  to  consti-  Premeditup 

.  tlon. 

tute  murder,  may  be  formed  instantly  before  com- 
mitting the  act  by  which  it  is  carried  into  execution. 

People  V.  Clark,  1  K.  T.  (3  Seld.\  385. 
People  V.  Austin,  1  Park.  Cr.^  154. 

§  244.  Homicide  committed  with  a  design  to  effect  Anger  or 
death  is  not  the  less  murder  because  the  perpetrator  tfon^n?^ 

,  defense. 

was  m  a  state  of  anger  or  voluntary  intoxication  at 
the  time. 

People  V.  Johnson,  1  Park,  Cr.^  291. 
People  V.  Sullivan,  7  -V.  K  (3  5Wd),  396. 
People  V,  Austin,  1  Pa/rk.  Cr.^  154, 167. 
People  V.  Vinegar,  2  /d,  24. 
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5  245.  Homicide  perpetrated  by  an  act  eminently 
dangerous  to  others  and  evincing  a  depraved  mind, 
regardless  of  human  life,  is  not  the  less  mnrder 
because  there  was  no  actual  intent  to  injure  others. 

Intended  to  correct  the  rules  deemed  incorrect,  laid 
down  in  People  v.  Sheriff  of  WestchesteV  Co.,  1  Park, 
Cr.,  659  J  Darry  v.  People,  10  K  F.  (6  Seld.),  120. 

S  246.  Every  i>erson  who,  by  previous  appointment 
within  this  state,  fights  a  duel  without  tUs  state,  and 
in  so  doing  inflicts  a  wound  upon  his  antagonist  or 
any  other  person,  whereof  the  person  injured  dies, 
and  every  second  engaged  in  such  duel,  is  guilty  of 
murder,  and  may  be  indicted,  tried  and  convicted  in 
any  county  of  the  state. 

See  2  Rev.  Stat,  657,  §  6. 

S  247.  Every  person  convicted  of  murder  shall 
suffer  death  for  the  same. 

Corresponds  with  2  Rev.  Slat.,   666,   §  1.    See 
notes  to  sections  60  and  241,  above. 

%  248.  Homicide  is  manslaughter  in  the  first  degree 
in  the  following  cases : 

1.  When  perpetrated  without  a  design  to  effect 
death  by  a  person  while  engaged  in  the  commission 
of  a  misdemeanor ; 

2.  When  perpetrated  without  a  design  to  effect 
death,  and  in  a  heat  of  passion,  but  in  a  cruel  and 
unusual  manner  or  by  means  of  a  dangerous  weapon ; 
unless  it  is  committed  under  such  circumstances  as 
constitute  excusable  or  justifiable  homicide ; 

3.  When  perpetrated  unnecessarily  either  while 
resisting  an  attempt  by  the  person  killed  to  com- 
mit a  crime,  or  after  such  attempt  shall  have  failed. 

Svbd.  1.  Tliis  clause  is  intended  to  embody  the  pro- 
visions of  2  Rev.  Stat.,  661,  §  6. 

The  words  "by  the  act,  procurement  or  culpable  neg^ 
ligence  of  another,"  used  in  that  statute,  are  omitted. 
They  are  not  found  in  the  corresponding  clause  in  the 
definition  of  murder.  (2  Rev.  Stat,  657,   §  5,  iubtL  3. 


■ 


OP  THE  STATE  OP  NEW  YORK.  85 

See  also  section  241,  si^a )  If  the  accused  was  com- 
mitting/e/ony  when  he  perpetrated  the  homicide,  it  is 
murder,  though  unintentionaL  If  he  was  committing  a 
ftrndemeanory  the  homicide  is  manslaughter  in  the  first 
degree.  The  sections  embodying  these  two  ideas  should 
correspond  in  language.  Homicide  hy  culpable  negli- 
gence is  made  manslaughter  in  the  second  degree,  hy 
section  252  of  this  Code. 

The  word  "  misdemeanor  "  is  substituted  for  the  phrase     ' 
"crime  or  misdemeanor,  not  amounting  to  felony,"  that 
being  the  exact  meaning  expressed  by  the  term  misde- 
meanor under  the  definition  already  given  in  this  Code. 

The  restriction  "  in  cases  where  such  killing  would  be 
murder  at  the  common  law,"  is  omitted  because  it  is 
deemed  essential  to  the  usefulness  of  the  Code  that  its 
definitions  should  not  be  dependent  upon  a  recourse  to 
the  common  law  to  render  them  intelligible. 

Sulfd.  2.  This  provision  embodies  two  sections  of  the 
existing  law;  2  Bev.  StaL,  661,  §§  10  and  12.  Both 
species  of  homicide  there  respectively  defined  as  man- 
slaughter in  the  second  and  third  degrees,  are  here 
brought  within  the  first  degree,  in  harmony  with  the 
design  of.  tlie  Commissioners  to  simplify  the  law  of  man- 
slaughter by  reducing  the  number  of  its  degrees. 

Subd.  3.  This  embodies  the  provision  of  2  Bev,  StaLf 
661,  g  11.  The  phrase  "  to  commit  a  crime  "  is  substitu- 
ted for  "  to  commit  any  felony  or  to  do  any  unlawful 
act,**  because  the  words  ''unlawful  act"  might  be  deemed 
to  embrace  trespass;  yet  the  case  of  homicide  of  a  per- 
son committing  a  trespass,  is  specifically  declared  man- 
slaughter in  the  third  degree  by  2  Rev.  Sta(.j  661,  §  13. 

5  249.  The  willful  killing  of  an  unborn  quick  child  Killing 
by  any  injury  committed  upon  the  person  of  the  g;*J^,J^"^ 
mother  of  such  child,  and  not  prohibited  in  the  next  SJJ^Jj?' 
following  section,  is  manslaughter  in  the  first  degree. 

Substituted  for  2  Bev.  Stat.,  661,  §  8,  the  language  of 
which  is  obscure.  Whether  an  injury  to  the  mother 
resulting  in  death  would  be  murder  depends  wholly  on 
the  intent,  and  not  at  all  on  the  description  of  the  injury. 

S  250.  Every  person  who  provides,  supplies  or  ad-  By  admin- 
ministers  to  any  woman,  whether  pregnant  or  not,  or  JS^S^i^ic. 
who  prescribes  for  such  woman,  or  advises  or  procures 
any  such  woman  to  take  any  medicine,  drug  or  sub- 
stance whatever,  or  who  uses  or  employs  any  instru- 
ment or  other  means,  with  intent  thereby  to  procure 
the  miscarriage  of  such  woman,  unless  the  same  shall 
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have  been  necessary  to  preserve  the  life  of  such 
Tvoman,  is  guilty,  in  case  the  death  of  such  woman, 
or  of  any  quick  child  with  which  she  may  be  pregnant, 
is  thereby  produced,  of  mauslaughter  in  the  first 
degree. 

See  JLawa  of  18i6,  ch.  22,  §  1. 

paniBh-  S  251.  Every  person  guilty  of  manslaughter  in  the 

mansiaogii.  first  degree  is  punishable  by  imprisonment  in  a  state 
degree.       prlsou  for  uot  Icss  than  four  years. 

Founded  upon  2  Rev.  StoL^  662,  §  20 ;  bat  modified  to 
oorrespond  with  the  reduction  in  the  number  of  degrees 
m  manslaughter,  introduoed  by  the  preceding  proyisions. 

Handaugh.  g  252.  Evcry  killing  of  one  human  being  by 
iocoDddj-  the  act,  procurement  or  culpable  negligence  of  an- 
other, which  under  the  provisions  of  this  chapter  is 
not  murder,  nor  manslaughter  in  the  first  degree, 
nor  excusable  nor  justifiable  homicide,  is  man- 
slaughter in  the  second  degree. 

Liability  of       S  253.  If  the  owner  of  a  mischievous  animal, 

owner  ot  ^^  ._- 

miBchi^  knowing  its  proi>ensities,  willfully  suJBfers  it  to  go  at 
large,  or  keeps  it  without  ordinary  care,  and  such 
animal,  while  so  at  large  or  not  confined,  kills  any 
human  being  who  has  taken  all  the  precautions 
which  the  circumstances  permitted,  to  avoid  such 
animal,  the  owner  is  deemed  guilty  of  manslaughter 
in  the  second  degree. 

See  2  Sev.  Stat,  662,  §  14. 

Liability  of  S  254.  Evcry  person  navigating  any  vessel  for 
nS"^tiiig  gain,  who  willfully  or  negligently  receives  so  many 
passengers  or  such  a  quantity  of  other  lading  on 
board  such  vessel,  that  by  means  thereof  such  vessel 
sinks  or  is  overset  or  injured,  and  thereby  any  human 
being  is  drowned  or  otherwise  killed,  is  guilty  of 
manslaughter  in  the  second  degree. 

See  2  Eev.  Stat,  662,  g  15. 

5J?2n?in'      S  255.  Every  captain  or  other  person  having  charge 
itMmboau.  of  any  steamboat  used  for  the  conveyance  of  passen- 
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geis,  or  of  the  boilers  and  engines  tUeieof,  who, 
fiom  ignorance  or  gross  neglect,  or  for  the  purpose 
of  excelling  any  other  boat  in  speed,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  * 

steam  as  to  burst  or  break  the  boiler  or  other  appara- 
tus in  which  it  shall  be  generated,  or  any  apparatus 
or  machinery  connected  therewith,  by  which  burst- 
ing or  breaking  any  person  is  killed,  is  deemed  guilty 
of  manslaughter  in  the  second  degree. 

See  2  i&v.  StaL,  662,  §  16. 

g  236.  Every  engineer,  or  other  person  having  ^JJJ'JJJyj^' 
diarge  of  any  steam  boiler,  steam  engine  or  other  Jfgjg^^*^. 
apparatus  for  generating  or  employing  steam,  em-  ^^^' 
ployed  in  any  manufactory,  railway  or  other  me- 
elianical  works,  who  willfully  or  from  ignorance  or 
gross  neglect  creates,  or  allows  to  be  created, '  such 
an  undue  quantity  of  steam  as  to  burst  or  break  the 
boiler,  engine  or  apparatus,  or  to  cause  any  other 
accident  whereby  the  death  of  a  human  being  is 
produced,  is  guilty  of  manslaughter  in  the  second 
degree. 

S  257.  Every  physician  who,  being  in  a  state  of  Liability  of 
intoxication,  without  a  design  to  effect  death,  admin- 
isters any  poison  drug  or  medicine,  or  does  any  other 
act  as  such  physician,  to  another  person,  which  pro- 
duces the  death  of  such  other,  is  guilty  of  man- 
slaughter in  the  second  degree. 

See  2  Rev.  Stat,  442,  §  IT. 

S  258.  Every  person  guilty  of  making  or  keeping  Liability  of 
gunpowder  or  saltpetre  within  any  city  or  village,  in  J^^»^*/;|^' 
any  quantity  or  manner  such  as  is  prohibited  by  law  gj^jy^g 
or  by  any  ordinance  of  said  city  or  village,  in  case  ^^• 
any  explosion  thereof  occurs  whereby  any  human 
being  is  killed,  is  guilty  of  manslaughter  in  the  second 
degree. 

S  259.  Every  person  guilty  of  manslaughter  in  the  ^^^^^^    . 
second  degree  is  punishable  by  imprisonment  in  a  «^«iau«h. 
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state  prison  not  more  than  four  years,  and  not  less 
than  two  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Founded  on  2  Sev.  Stat.,  662,  §  20;  but  modified  to 
correspond  with  the  reduction  in  the  number  of  degrees 
in  manslaughter,  introduced  hj  the  preceding  provisions. 

§  260.  Homicide  is  excusable  in  the  following  cases : 

1.  When  committed  by  accident  and  misfortune, 
in  lawfully  corfecting  a  child  or  servant,  or  in  doing 
any  other  lawful  act,  by  lawful  means,  with  usual  and 
ordinary  caution,  and  without  any  unlawful  intent; 

2.  When  committed  by  accident  and  misfortune  in 
the  heat  of  passion,  upon  any  sudden  and  sufficient 
provocation,  or  upon  a  sudden  combat;  provided 
that  no  undue  advantage  is  taken,  nor  any  danger- 
ous weapon  used,  and  that  the  killing  is  not  done  in 
a  cruel  or  unusual  manner. 

2  }iev.  Stat,  660,  §  4.  The  verbal  alterations  introduced 
are  intended  only  to  attain  greater  clearness  of  expression; 
and  not  to  introduce  any  substantive  changes. 

§  261.  Homicide  is  justifiable  when  committed  by 
public  officers  and  those  acting  by  their  command  in 
their  aid  and  assistance,  either: 

1.  In  obedience  to  any  judgment  of  a  competent 
court;  or, 

2.  When  necessarily  committed  in  overcoming  ac- 
tual resistance  to  the  execution  of  some  legal  process, 
or  to  the  discharge  of  any  other  legal  duty ;  or, 

3.  When  necessarily  committed  in  retaking  felons 
who  have  been  rescued,  or  who  have  escaped,  or 
when  necessarily  committed  in  arresting  felons  flee- 
ing from  justice. 

S  262.  Homicide  is  also  justifiable  when  committed 
by  any  person  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  any 
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person,  or  to  commit  any  felony  upon  him  or  her,  or 
upon  or  in  any  dwelling  house  in  which  such  person 
is;  or, 

2.  When  committed  in  the  lawful  defense  of  such 
person,  or  of  his  or  her  husband,  wife,  parent,  child, 
master,  mistress  or  servant,  when  there  is  a  reasona- 
ble ground  to  apprehend  a  design  to  commit  a  felony, 
or  to  do  some  great  personal  injury,  and  imminent 
danger  of  such  design  being  accomplished ;  or, 

3.  When  necessarily  committed  in  attempting,  by 
lawful  ways  and  means,  to  apprehend  any  person  for 
any  felony  committed ;  or  in  lawfully  suppressing  any 
riot ;  or  in  lawfully  keeping  and  preserving  the  peace, 

2  Mev.  StaL,  660,  §  3;  subatitutiDg  ''any  person," 
for  ''such  person,"  in  Bubdivision  1. 

OHAPTEE  in. 

Sionov  263.  Maiming  another  person  defined. 

264.  Maiming  one's  self  to  escape  performance  of  a  duty. 

265.  Haiming  one*s  self  to  obtain  alms. 

266.  What  injury  may  constitute  maiming. 

267.  What  disfigurement  maj  constitute  maiming. 

268.  Desig^infc  to  maim,  Ac. 

269.  Premeditated  design.' 

270.  Subsequent  recovery  of  injured  person,  when  a  defense. 

271.  Punishment. 

5  263.  Every  person  who,  with  premeditated  design  JJoSw' 
to  injure  another,  inflicts  upon  his  person  any  injury  SISSJl 
which  disfigures  his  personal  appearance,  or  disables 
any  member  or  organ  of  his  body,  or  seriously  dimi- 
nishes his  physical  vigor,  is  guilty  of  maiming. 

Definitions  of  mayhem  found  in  several  of  the  more 
familiar  English  authorities  confine  the  oflTense  to  such 
wounds  as  impair  the  powers  of  attack  or  defense ;  the 
gravamen  of  the  offense  being  deemed  to  consist  in  the 
disability  for  self  protection  which  it  creates.  (Consult  4 
Blackst  Comm.,  205,  150;  1  Coke,  Inst.,  %  502.) 

Earlier  authorities,  however,  are  to  be  found  giving 
the  word  a  more  extended  signification.  Thus,  Pulton 
{De  Pace  Regis,  1609,  foL  15,  §§  58  and  59)  says:  "Mai- 
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«*  hemiog  is  when  one  member  of  the  oommonweale  shall 
*'  take  from  another  member  of  the  same  a  natural  mem- 
"  ber  of  his  bodie,  or  the  use  and  benefit  thereof,  and 
"  thereby  disable  him  to  serve  the  oommonweale  bj  his 
'*  weapons  In  the  time  of  warre,  or  by  his  labor  in  the 
"  time  of  peace ;  and  also  diminisheth  the  strong^  of 
"  his  bodie,  and  weaken  him  thereby  to  get  his  own 
'^lyying,  and  by  that  means  the  oommonweale  is  in  a 
**  sort  deprived  of  the  use  of  one  of  her  members.' 
Wounds  which  merely  disfigured  the  person  without 
impairing  the  general  strength  or  the  powers  of  some 
particular  member  seem  to  have  been  excluded  by  all  the 
common  law  definitions  of  mayhem ;  though  made  the 
subject  of  several  stringent  enactments.  In  this  country, 
however,  many  of  the  statutes,  punishing  maims,  em- 
brace also  wounds,  deemed  aggravated  from  the  personal 
disfigurement  involved,  merely.  Thus,  our  own  statute 
(2  Rev,  StcU,j  664,  §  27),  without  defining  the  term  "  may* 
hem,"  imposes  one  and  the  same  punishment  on  any  per« 
son  who  "shall  cut  out  or  disable  the  tongue;  put  out 
an  eye;  elU  ffia  lip  or  nose;  cut  off  or  disable  any  limb," 
Ac.  So  the  Kevised  Statutes  of  Ohio  embrace  biting  the 
nose,  lip  or  ear.  {VReu.  StaL  of  Ohio,  1 860, 411,  g  23.)  The 
act  of  congress  of  1790  (1  U,  S.  StaLaJtL,,  115,  §  13),  speci- 
fies cutting  off  an  ear.  So  in  Illinois,  mayhem  is  expressly 
defined  to  consist  in  unlawfully  depriving  a  human  being 
of  a  member  of  his  or  her  body,  or  disfiguring  or  render- 
mg  it  useless.  (1  PurpU^s  StaL  of  JH,  365,  §  47.)  And 
there  are  many  other  statutes  substantially  like  these,  in 
this  respect  (Compare  2  Gavin  <fc  JET.  StaL  of  Ind^  1862, 
440,  §  12;  2Beu.  StaL  of  Misa^  665,  g  34;  Pen.  Coda  of 
La.,  141,  art.  235;  1  Md.  Code,  236,  g  121;  Reo.  Stai, 
of  Maine,  667,  g  16;  J2ei;.  Code,  V.  C,  617,  g  20;  Code 
of  Iowa,  350,  g  2577;  Code  of  Ala.,  663,  §  3105;  StaL  of 
Conn.,  Comp.  of  1854,  307,  g  12;  1  JRev.  StaL  of  Ky^ 
382,  art  6,  g  1.)  Following  the  example  of  these  enact- 
ments, the  Gonunissioners  have  extended  the  penalty  of 
maiming  to  embrace  wounding  which  either  disables  or 
disfigures. 

Maiming         S  264,  Evciy  persoH  who,  with  design  to  disable 
to  wcJpi     himself  from  performing  any  legal  duty,  ^msting 
formanceof  or  anticipated,    inflicts    upon    himself   any  injury 
whereby  he  is  so  disabled,  is  guilty  of  maiming. 

In  countries  burdened  with  a  severe  military  conscrip- 
tion, self  infiicted  injuries,  to  escape  the  service,  are  not 
uncommon. 

"It  is  curious  to  observe,"  says  Foder6  {Tr.  de  Med, 
Leg.,  vol.  2,  p.  480,  cited  in  1  Beck's  Med.  Jur.,  37)  "how 


OP  THE  STATE  OF  NEW  YORK.  91 

manj  young  men  haye,  during  the  last  twenty  years, 
worn  convex  glasses,  in  order  to  acquire  myopia  or 
near-sightedness.'* 

"Ulcers,"  says  Beck  (1  Med.  Jur.^  60),  "are  frequently 
induced  by  the  use  of  acetate  of  copper  quicklime,  &c. 

♦  ♦         ♦         Frauds  of  this  description  are  fre- 

quently attempted  in  hospitals  or  to  avoid  the  perform- 
ance of  labor  of  every  kind.*'  And  he  narrates  several 
striking  instances  of  this  species  of  imposture. 

The  military  law  of  France  declares  any  individual 
drafted  to  perform  militaiy  duty  who  incapacitates  him- 
self, either  temporarily  or  permanently,  punishable  by 
imprisonment. 

The  extent  to  which  practices  of  this  sort  have  been 
carried  in  modem  Egypt  is  very  remarkable.  Mr.  Ed- 
ward Lane,  writing  in  1834,  says :  "  There  is  seldom  to 
be  found,  in  any  of  the  villages,  an  ablebodied  youth  or 
•  young  man  who  has  not  had  one  or  more  of  his  teeth 
broken  out  (that  he  may  not  be  able  to  bite  a  cartridge^ 
or  a  finger  cut  off,  or  an  eye  pulled  out  or  blinded,  to 
prevent  his  being  taken  for  a  recruit  Old  women  and 
others  make  a  regular  trade  of  going  about  from  village 
to  village  to  perform  these  operations  upon  the  boys, 
and  the  parents  themselves  are  sometimes  the  operators." 
(1  Lane's  Mod.  Egyptians^  3d  ed.,  294.) 

St  John,  writing  in  1851  {Viliage  lAft  in  Hgypij^  and 
Warburton  {The  Crescent  and  the  Cro8s\  give  similar 
accounts. 

During  the  present  war  similar  means  are  known  to 
have  been  resorted  to,  in  some  instances,  to  avoid  mill* 
tary  service;  and  this  suggests  the  insertion  of  the  seo- 
tion. 

S  265.  Every  person  who  inflicts  upon  himself  any  Maimine 
injury  such  as  if  inflicted  upon  another  would  consti-  J^^'*^ 
tate  maiming,  with  intent  to  avail  himself  of  such 
injury,  to  excite  sympathy,  or  to  obtain  alms,  or  any 
charitable  relief,  is  guilty  of  maiming. 

S  266.  To  constitute  maiming  it  is  immaterial  by  what  iaju- 
what  means  or  instrument,  or  in  what  manner,  the  SJ^min  *** 
injury  was  inflicted. 

n.  S.  V,  Scroggins,  1  Hempst^  478. 
Baker  v.  State,  4  Ark.,  66,  63. 

§267.  To  constitute  maiming  by  disfigurement  the  y^**;JJ|^4 
injury  must  be  such  as  is  calculated,  after  healing,  to  StlSStoi' 
attract  observation.    A  disfigurement  which  can  only  *°^- 
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he  discovered  by  close  inspection  does  not  constitute 
maiming. 

State  V.  Girkm,  1  Ired.  L.^  121. 
State  V.  Abram,  10  Aku^  928. 

g  268.  A  design  to  injure,  disfigure  or  disable,  is 
inferred  from  the  fact  of  inflicting  an  injury  which  is 
calculated  to  disfigure  or  disable,  unless  the  circum- 
stances raise  a  reasonable  doubt  whether  such  design 
existed. 

state  i;.  Girkin,  1  Ired.  Z.,  121. 
State  V.  EvaDS,  1  Hayw.^  281. 
state  V.  Crawford,  2  Dev.,  426. 

S  269.  A  premeditated  design  to  injure,  disfigure 
or  disable,  sufficient  to  constitute  maiming,  may  be 
formed  instantly  before  infiicting  the  wound. 

The  Bevised  Statutes  required  "a  premeditated  design 
evinced,  lying  in  wait  for  the  purpose,  or  in  any  other 
manner ;"  or  an  intent  to  kill  or  commit  a  felony.  (2  Reo. 
StaLj  664,  §  2*7.)  As,  however,  the  words  "  premedita^ 
ted  design,"  as  used  in  the  Revised  Statutes,  relative  to 
murder,  have  been  construed  to  embrace  a  design  formed 
at  the  instant  of  the  act,  the  Commissioners  suggest  the 
employment  of  them  in  the  same  sense  in  reference  to 
maiming.  That  rule  has  been  laid  down  in  State  v,  Sim- 
mons, 3  Ala.f  497. 

g  270.  Where  it  appears,  upon  a  trial  for  maiming 
another  person,  that  the  person  injured  has,  before 
the  time  of  trial,  so  far  recovered  from  the  wound 
that  he  is  no  longer  by  it  disfigured  in  personal 
appearance,  or  disabled  in  any  member  or  organ  of 
his  body,  or  affected  in  physical  vigor,  no  conviction 
for  maiming  shall  be  had ;  but  the  accused  may  be 
convicted  of  assault  and  battery,  with  or  without 
a  special  intent,  according  to  the  proof. 

To  constitute  maiming  the  injury  should  be  permanent. 
Where,  however,  the  prosecution  have  proved  a  wound 
inflicted  by  the  prisoner,  and  effective  at  the  time  to  dis- 
able the  person  injured,  it  is  for  the  prisoner  to  show 
that  the  injury  was  only  temporary.  (Baker  v.  State,  4 
Ark,  66,  64.) 

g  271.  Every  person  guilty  of  maiming  is  punishar 
ble  by  imprisonment  in  a  state  prison  not  exceeding 
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seven  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  impri- 
sonment. 

The  punishment  preacribed  by  the  Revised  Statutes, 
for  maiming,  is  imprisonment  in  a  state  prison,  not  ex- 
ceeding seven  jears.  (2  Bev.  StaLj  664,  §  2*7.)  As  the 
Commissioners  have  extended  their  definition  to  embrace 
self-inflicted  injuries,  they  have  provided  for  a  broader 
range  of  judicial  discretion,  in  respect  to  the  punishment 


OHAPTEE    IV. 

KIDNAPPn^G. 

Skiiov  272.  Kidnapping  defined. 

273.  Efifect  of  consent  of  injured  person. 

274.  Selling  services  of  person  of  color. 

275.  Removing  from  this  state  persons  held  to  service  in  another 

state. 

276.  Penalty  imposed  on  judicial  officers. 

5  272.  Every  person  who,  without  lawful  authority,  Kidnapping 
forcibly  seizes  and  confines  another,  or  inveigles  or 
kidnaps  another,  with  intent,  either : 

1.  To  cause  such  other  person  to  be  secretly  con- 
fined or  imprisoned  in  this  state  against  his  will ;  or, 

2.  To  cause  such  other  person  to  be  sent  out  of 
tUs  state  against  his  will ;  or, 

3.  To  cause  such  person  to  be  sold  as  a  slave,  or 
in  any  way  held  to  service  against  his  will, 

Is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  ten  years. 

2  Jiev.  StaL,  664,  §  28. 

The  above  section  embraces  substantially  the  provi- 
sions of  2  Rev.  Stat.j  664,  §  30,  and  is  somewhat  broader 
than  the  term  "  kidnapping,"  in  the  caption  of  the  chap- 
ter, would  imply.  That  term  is,  hj  earlier  writers,  used 
to  denote  the  abduction  of  children  only ;  and  this  seems  its 
etymological  meaning.  (See  PhiUp^a  World  of  Words ;  Webst 
Diet ;  Johns.  Diet)  If  any  accurate  authorities  employ  it 
without  respect  to  the  age  of  the  subject ;  but  confine  it  to 
an  abduction  committed  with  intent  to  export  the  person  in- 
jured out  from  his  own  home,  state  or  country,  to  another. 
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(See  Bdr8  2Hd.LawofScot;  Bouvier'a  Law  Diet.;  Jaeei/s 
Law  Diet.)  Thus,  the  Revised  Statutes  of  Illinois  (vol 
1,  p.  366,  §§  54  and  55,)  make  false  imprisoimient  to 
consist  in  a  confinement  or  detention  without  legal  autho- 
rity, and  confine  kidnapping  to  the  offense  of  abducting 
and  sending  to  another  country.  The  existing  provisions 
of  our  own  Revised  Statutes  draw  no  such  distinction. 
The  Commissioners  have  thought  it  best  to  preserve 
them  as  they  now  stand.  In  employing  the  term  kid- 
napping as  a  caption  to  the  chapter,  they  use  it  only  as  a 
convenient  title  for  purposes  of  reference,  and  not  as 
restrictive  upon  the  definitions  given  of  offenses  prohibi- 
ted. 

ParticiUar  offenses^  analogous  to  kidnapping,  e.  g,^  ab- 
duction of  females,  and  child  stealing,  are  the  subject  of 
some  special  provisions  in  other  chapters  of  this  Code. 

In  Hadden  v.  The  People,  25  K.  T.,  372,  it  has  been 
lately  held  that  procuring  the  intoxication  of  a  sailor  with 
the  design  of  getting  him  on  shipboard,  without  his  con- 
sent, and  taking  him  on  board  in  that  condition  is  kid- 
napping under  the  Revised  Statutes ;  and  that  it  is  im- 
■  material  whether  the  offender  did  the  acts,  or  any  of 
them,  in  person  or  caused  them  to  be  done. 

Where  the  intent  and  expectation,  in  such  a  case,  is 
that  the  seaman  will  be  carried  out  of  this  state,  the 
offense  is  complete,  although  the  ship  be  not  in  fact| 
destined  to  leave  the  state. 

Effect  of  g  273.  Upon  any  trial  for  a  violation  of  the  preced- 
injured  Ing  scction  the  consent  of  the  person  kidnapped  or 
confined  thereto  shall  not  be  a  defense,  unless  it 
appear  satisfactorily  to  the  jury  that  such  person 
was  above  the  age  of  twelve  years,  and  that  such 
consent  was  not  extorted  by  threats  or  by  duress. 

See  2  Bev.  Stat,^  664,  §  30.  The  above  section  is 
deemed  by  the  Commissioners  unnecessary;  but  as  it  is 
found  in  the  existing  law,  and  embodies  a  principle 
clearly  correct,  tliey  have  hesitated  to  omit  it,  lest  a 
change  in  the  law  should  seem  to  have  been  intended. 
They  have  inserted  the  words  "that  such  person  was 
above  the  age  of  twelve  years ;"  believing  that  the  con- 
sent of  a  child  under  that  age,  however  freely  given, 
should  not  operate  as  a  defense. 

Punishment  of  accessaries.  Section  31,  of  2  Bev.  Stat^ 
665,  providing  that  every  person  convicted  as  an  acces- 
sary to  any  kidnapping  or  confinement  hereinbefore  pro- 
hibited is  punishable  by  imprisonment  in  a  state  prison, 
not  exceeding  six  years,  or  in  a  county  jail,  not  exceeding 
one  year,  or  by  a  fine,  not  exceeding  five  hundred  dollars^ 
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or  by  both  such  fine  and  ImprisonmeDt)  is  omitted.  The 
Commissioners  have  preferred  to  leave  the  punishment  of 
accessaries  in  kidnapping  to  the  operation  of  the  general 
provision  relative  to  accessaries,  in  section  30. 

5  274.  Every  person  who,  within  this  state  or  else-  Beiiing 

^  .  services  of 

where,  sells  or  in  any  manner  transfers,  for  any  term,  pj[wm  of 
the  services  or  labor  of  any  black,  mulatto,  or  other 
person  of  color,  who  has  been  forcibly  taken  or  in- 
veigled, or  kidnapped  from  this  state,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten 
years. 

See  2  Rev,  Stat,  665,  §  32.  The  words  "within  this 
state  or  elsewhere  "  are  added.  It  was  held  in  People  v. 
Merrill,  2  Park.  Or.^  590,  that,  under  the  Revised  Sta- 
tutes, no  prosecution  could  be  maintained  where  the  sale 
was  effected  out  of  the  state.  The  Commisioners  are  of 
opinion  that  in  conformity  to  the  views  relative  to  the 
jurisdiction  of  the  state  over  offenders  who  being  out  of 
the  state,  co-operate  in  the  oonmiission  of  an  offense 
within  it^  which  have  been  embodied  in  section  15  of 
this  Code,  one  who,  in  another  state,  consummates  the 
kidnapping  of  a  person  from  this  state,  bj  selling  him  as 
a  slave,  may  be  held  amenable  to  the  penal  justice  of 
this  state,  if  afterwards  found  within  the  jurisdiction 
of  our  courts. 

Lirnxt  of  punishment.  The  Revised  Statutes  contain  an 
additional  clause,  allowing  Imprisonment  in  a  county  jail, 
or  fine,  to  be  imposed.  The  commissioners  have  omitted 
this  clause;  considering  the  offense  deserving  of  im- 
prisonment in  a  state  prison,  in  all  cases. 

S  275.  Every  person  claiming  that  he  or  another  is  g^^^^^^^gS 
entitled  to  the  services  of  a  person  alleged  to  be  held  J^JJf®,rtto 
to  labor  or  service  in  a  state  or  territory  of  the  United  Ino'thw '^ 
States  who,  except  as  authorized  by  Title  V,  of  the  '*'*'®' 
Code  of  Criminal  Procedure,  takes  or  removes  or 
willfully  does  any  act  tending  towards  removing 
ftom  this  state  any  such  person,  is  guilty  of  felony, 
pmiishable  by  imprisonment  in  the  state  prison  not 
exceeding  ten  years,  and  by  a  penalty  of  five  hun- 
dred doll£US,  recoverable  in  a  civil  action  by  the  party 
aggrieved. 


S  276.  Every  judge,  or  other  public  officer  of  this  f^pi!^ 
state  who  grants  or  issues  any  warrant,  certificate  or  imcera. 


on 
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other  process  in  any  proceeding  for  the  removal  from 
this  state  of  any  person  claimed  as  held  to  labor  or 
service  in  a  state  or  territory  of  the  United  States, 
except  in  pursuance  of  the  provisions  of  Part  VI, 
Title  V,  of  the  Code  of  Oriminal  Procedure,  is  guilty 
of  a  misdemeanor;  and  in  addition  to  the  punishment 
therefor  prescribed  by  law,  he  forfeits  five  hundred 
dollars  to  the  party  aggrieved,  recoverable  in  a  civil 
action. 

Embodies  the  proyisions  of  J7ep.  Code  Cr,  iVo.,  §§910, 
923.  On  comparing  the  provisions  reported  bj  tlie  com- 
missioners of  practice  and  pleadings  and  which  were  found- 
ed on  former  provisions  of  the  Revised  Statutes,  it  will  be 
observed  that  while  a  judge  or  other  public  officer  who  issues 
process  for  the  removal  of  a  fugitive,  except  as  permitted 
by  the  Code  of  Criminal  Procedure,  is  punishable  by  the 
penalties  of  misdemeanor  tlie  claimant  of  the  fugitive  who 
does  any  act  towards  his  removal  is  giiiltj  of  felony,  and 
may  be  punished  by  imprisonment  extending  to  ten  years. 
The  commissioners  do  not  consider  this  one  of  those 
'  extreme  cases  which  justify  the  infliction  of  a  penalty 
upon  a  judicial  ofiQcer  for  an  act  in  the  nature  of  a  judicial 
decision.  They  are  of  opinion  tliat  the  above  section  should 
be  omitted  and  the  offenses  specified,  if  flagp*ant  enough 
to  demand  punishment  should  be  left  to  the  remedy  by 
impeachment  If,  however,  a  criminal  penalty  is  to  be 
inflicted  upon  the  jadge  at  all,  the  propriety  of  making  so 
marked  a  distinction  between  the  punishment  to  be  inflicted 
upon  the  claimant  and  that  prescribed  for  the  judge  is 
doubtful 


OHAPTEE  V. 

ATTEMPTS   TO   KILL. 

Sacnoir  2*77.  Administering  poison. 

278.  Shooting  and  assault  and  battery  with  deadly  weapons. 

279.  Other  assaults  with  intent  to  kill. 

Shooting,         §  277.  Every  person  who  with  intent  to  kill,  admin- 

Mdbiuei?^  isters  or  causes  or  procures  to  be  administered  to 

wMpoM.  ^  another  any  poison  which  is  actually  taken  by  such 

other,  but  by  which  death  is  not  caused,  is  punishable 

by  imprisonment  in  a  state  prison  not  less  than  ten 

years. 

Founded  on  2  Reo,  5tot,  666»  §37. 
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S278.  Every  person  who  8h6ots  or  attempts  to  shoot  AdmisiH 
at  another,  \dth  any  kind  of  fire  arms,  air  gun  or  voi^oa. 
other  means  whatever,  with  intent  to  kill  any  person, 
or  who  commits  any  assault  and  battery  upon  another 
by  means  of  any  deadly  weapon,  or  by  such  other 
means  or  force  as  was  likely  to  produce  death,  with 
intent  to  kill  any  other  person,  is  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  ten  years. 

This  flection  embraoes  so  mncih  of  2  Bev.  Stat^  665, 
§  36,  as  relates  to  attempts  to  kill ;  assaults,  ftc,  in  attempt 
to  commit  otlur  felonies  are  embraced  bj  a  subsequent 
chapter. 

Intent  io  kiU  a  third  person.  The  language  of  section  38 
of  a  Bee.  jSKcUL,  655,  aboTe  dted, — "any  person  who  shall 
be  convicted  *  *  m  of  anj  assault  and  battery 
upon  another  •  *  «  with  the  intent  to  kill, 
Ao,  such  other  person^^^-BoemB  to  require,  in  order  to 
warrant  a  coQTiction,  that  the  accused  should  have  intended 
a  felony  on  the  very  individual  assaulted.  A  broader 
rule  is  recommended  by  the  commissioners  in  view  of  the 
following  abjudications.  The  person  was  indicted  for 
wounding  T,  with  intent  to  murder  him.  It  appeared  that 
he  shot  at  Y  supposmg  him  to  be  H^  and  intending  to 
murder  M;  hdd  he  was  properly  convicted  of  woundmg 
T,  with  intent  to  murder  him.  He  intended  to  murder 
the  man  at  whom  he  shot  Beg.  v  Smith,  1  Jur^t  K  S^ 
1116;  2^  Law  J.  {U.  a),  29. 

On  a  trial  for  assault  and  battery  with  intent  to  kfll,  it 
appeared  that  the  prisoner  betug  pursued  by  two  ofiQcers, 
attempting  to  arrest  him,  flred  a  pistol  in  the  direction  of 
both,  and  so  near  as  to  endanger  both.  He  intended  to 
harm  at  least  one ;  but  was  regardless  which  he  might 
harm,  his  object  being  to  prevent  an  arrest  Bddf  that 
he  might  be  convicted  on  an  indictment  charging  him 
with  an  assault  on  two.  Commonwealth  v.  McLaughlin, 
12  Ouish^  615. 

The  defendant  flred  into  a  crowd  with  intent  to  kill 
some  one,  and  A  was  wounded.  Edd^  that  this  was 
enough  to  establish  an  assault  and  battery  upon  A,  with 
intent  to  kill  Walker  v.  State,  8  Ind.,  290. 

And  where  a  woman  Jumped  out  of  a  window  for  the 
purpose  of  avoiding  violence  threatened  by  her  husband, 
and  sustained  a  dangerous  bodily  injury,  it  was  held  that 
the  husband  could  not  be  convicted  of  an  attempt  to 
murder,  unless  he  intended,  by  his  conduct,  to  make  her 
Jump  fh>m  the  f|[indow.  Beg.  v.  Donovan,  4  Oox  Or.  Cos., 
400. 
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oth«r  5  279.  Every  person  who  is  guilty  of  an  assault 

to  wif**^*  with  intent  to  kill  any  person,  the  punishment  for 
which  is  not  prescribed  by  the  foregoing  section,  is 
punishable  by  imprisonment  in  a  state  prison  for  a 
term  not  exceeding  five  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  im 
prisonment 

Embraoes  so  much  of  2  Bev,  Stal^  666,  §  39,  as  relates 
to  aflsaolts  with  intent  to  IdlL 


OHAPTEE  VI. 

BOBBSBY. 

SBonoijr  280.  Bobbery  defined. 

281.  How  force  or  fear  must  be  employed. 

282.  Degree  of  force  immaterioL 

283.  What  fear  may  be  an  element  in  robbery. 

284.  Talue  of  property  taken,  immaterial 

285.  Taking  of  property  secretly,  not  robbery. 

286.  Two  degrees  of  robbery. 

287.  Punishment  of  robbery  in  first  degree. 

288.  Punishment  of  robbery  in  second  degree. 

289.  Punishment  of  robbery  committed  by  two  or  more  persons. 

Bobbery  §  280.  Bobboiy  is  a  wrongful  taking  of  personal 
property  in  the  possession  of  another,  from  his  per- 
son or  immediate  presence,  and  against  his  will, 
accomplished  by  means  of  force  or  fear. 

This  definition  embodies  substantially  the  elements 
suggested  by  2  Beo.  StaL,  6*77,  §§  65,  56;  the  word 
**  wrongfully"  being  substituted  for  *' feloniously."  Three 
elements  are  necessary  to  constitute  the  offense  of  rob> 
bery,  as  it  is  generally  understood.  1.  A  taking  of  pro- 
perty from  the  person  or  presence  of  its  possessor. 
2.  A  wrongful  intent  to  appropriate  it  3.  The  use  of 
Tiolenoe  or  fear  to  accomplish  the  purpose.  The  first 
and  second  of  these  elements,  the  third  being  wanting, 
constitute  simple  larceny.  The  first  and  third,  without 
the  second,  amount  at  most  to  a  trespass.  The  second 
and  third,  without  the  first,  constitute  an  attempt  to  roK 
These  elements  are  kept  in  view  in  the  provisions  upon 
robbery ;  and  offenses  not  presenting  all  are  ezduded  from 
this  chapter,  and  covered  by  other  provisions  of  the  Ooda 
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For  the  ^tinctioiui  between  robbery,  larceny,  extor- 
tion, embezzlement,  and  those  cases  of  taking  of  per- 
sonal property  which  amount  only  to  trespass,  see  notes 
upon  the  subjects  of  larceny  and  extortion. 

§  281.  To  constitnte  robbery  the  force  or  fear  must  °?^^t 
be  employed  either  to  obtain  or  retain  possession  of  foy^J^" 
the  property  or  to  prevent  or  overcome  resistance 
to  the  taking.    If  employed  merely  as  a  means  of^ 
escape  it  does  not  constitute  robbery. 

This  proTision  conforms  to  the  existing  law,  as  estab- 
lished by  the  Bevised  Statutes.  It  has  been  held,  indeed, 
that  yiolence  employed  to  get  possession  of  the  property 
does  not  constitute  robbery;  to  haye  this  effect  the  force 
must  be  employed  to  prevent  or  overpower  resistance. 
State  i;.  John.,  6  Jones  Ni  C,  Law  jBsp.,  163;  Rex  v, 
Gnosil,  1  Oarr.  A  P.,  304;  Bex  v.  Baker,  Leach.^  290;  IL 
i;.  Homer,  XeocA,  291,  n.  The  Commissioners  believe, 
however,  it  will  be  found  the  safer  rule  to  punish  the 
taking  as  robbery  where  it  is  accomplished  by  force, 
against  an  actual  dissent  of  the  owner's  wilL  This  will 
exclude  secret  stealing  firom  the  person ;  such  as  picking 
the  pocket,  and  other  oases  in  which,  though  an  indefi- 
nitely small  force  is  used  in  removing  the  property,  it  is 
done  without  the  owner's  knowledge. 

%  282.  When  force  is  employed  in  either  of  the  Degree  of 
ways  specified  in  the  last  section,  the  degree  of  force  teriai. 
employed  is  immaterial. 

In  an  English  case,  it  appeared  that  the  prisoner  struck 
the  prosecutor's  hand  so  as  to  cause  money  in  it  to  fall  to 
the  ground,  and  then  picked  up  the  money  himself,  using 
threatening  violence  to  prevent  the  prosecutor  from  doing 
so.  Hdd^  robbery  if  the  taking  by  the  prisoner  was  com- 
mitted while  the  owner  of  the  money  still  remained  pre- 
sent Bex  t;.  Francis,  2  Strange^  1015. 

In  a  case  in  Bhode  Island  it  appeared  that  the  prisoner 
put  one  of  his  hands  through  the  arm  of  the  prosecutor, 
and  with  the  other  seized  the  latter's  watch;  saying,  "I 
will  have  your  watch;''  and,  breaking  the  watch  guard, 
fled  with  the  watch.  JBeH  robbery,  on  the  ground,  the 
taking  was  hy  force.  The  expressed  determination  made 
the  case  one  of  open  violence,  as  distinguished  from  a 
secret  taking  or  mere  snatching  by  surprise.  State  v. 
McCune,  5  S.  /.,  60. 

S  283.  The  fear  which  constitutes  robbery  may  be  JJ/^ 
either:  Sl^S?."* 
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Talne  of 
property 
lakeu  Im- 
nuLtariaL 


1.  The  fear  of  aa  unlawful  injuiy,  immediate  or 
future,  to  the  person  or  property  of  the  person 
robbed,  or  of  any  relative,  of  his,  or  member  of  Ids 
family ;  or, 

2.  The  fear  of  an  immediate  and  unlawfal  injury 
to  the  person  or  property  of  any  one  in  the  company 
of  the  person  robbed,  at  the  time  of  the  robbery. 

Founded  upon  the  proyisions  of  2  JRev,  Stat,  6Y7, 
§§  65,  56;  but  extended  to  embrace  the  case  of  a  theft 
accomplished  bj  means  of  a  threat  of  immediate  violence 
towards  a  compamon  of  the  person  deprived  of  property, 
who  is  not^  however,  a  relative  or  member  of  his  familj; 
and,  also,  the  case  of  theft  accomplished  hj  means  of  a 
threat  of  a  Aiture  injury  to  the  property  of  a  relative  of 
the  person  robbed,  or  of  a  member  of  his  family. 

g  284.  When  property  is  taken  under  the  drcum- 
stances  required  to  constitute  robbery,  the  fact  that 
the  property  was  of  trifling  value  does  not  qualify  the 
offense. 

In  Hex  V.  Biugley,  6  Carr.  db  P^  602,  the  property 
taken  was  a  slip  of  paper  containing  a  memorandum  of  a 
debt  due  to  the  person  robbed.  It  was  held  that  the 
offense  was  robbery  notwithstanding  the  small  value  of 
the  paper.  That  the  prosecutor  showed,  by  carrying  the 
memorandum  in  his  pocket,  he  considered  it  of  some  value. 


™jgof        g  285.  The  taking  of  property  from  the  person  of 
JoSwy.'*^*  another  is  not  robbery,  when  it  clearly  appears  that 
the  taking  was  fully  completed  without  his  know- 
ledge, unless  such  knowledge  was  prevented  by  the 
use  of  force  or  fear. 


Twode* 
greet  of 
robbery. 


§  286.  Eobbery  when  accomplished  by  the  use  of 
force  or  of  putting  the  person  robbed  in  fear  of  some 
immediate  iiyury  to  his  person,  is  robbery  in  the  first 
degree.  When  accomplished  in  any  other  manner  it 
is  robbery  in  the  second  degree. 

Corresponds  with  the  distinction  established  by  2  JSsv. 

SiaL,  677  and  678,  §§  55,  66. 

••• 

g  287.  Every  person  guilty  of  robbery  in  the  first 

wSw^in    degree  is  punishable  by  imprisonment  in  a  state 
flrat  degree,  piisou  uot  Icss  than  tcu  ycars. 

2  Bn,  sua,,  678,  §  67. 


Pimlth- 


■one. 
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5  288.  Every  person  guUty  of  robbery  in  the  second  Jj^^'Jj 
degree  is  panishable  by  imprisonment  in  a  state  prison  JjSSFdS 
not  exceeding  ten  years,  ^^ 

2  Eev.  Siai^  678,  §  57. 

S289-  Wbenever  two  or  more  persons  conjointly  ^^^^ 
commit  a  robbery,  or  where  the  whole  number  of  SSS^ttad 
persons  conjointly  committing  a  robbery,  and  per-  Sl>rep<S 
sons  present  and  aiding  such  robbery  amount  to  two 
or  more,  each  and  either  of  such  persons  is  punisha- 
ble by  imprisonment  for  life. 

Intended  «s  a  stringent  provifiion  against  "  garroting  " 
and  other  forma  of  robbery  bj  gangs.  The  language  of 
the  section  is  framed  upon  that  of  section  391  of  the 
Indian  Fenal  Code, 


OHAPTBE  YH. 
ASSA.Tra/rs  wnH  intehtx  to  commit  felout  othbb 

THAN  ASSAULTS  WITH  INTENT  TO  KILL. 

Beohos  290.  Shooting  and  assaults  with  deadly  weapons. 

291.  Other  assaults. 

292.  Administering  stupefying  drugs. 

S290.  Every  person  who  shoots  or  attempts  to  shooting 
shoot  at  another  with  any  kind  of  fire-arms,  air-gun,  »^ts  vith 
or  other  means  whatever,  or  commits  any  assault  and  weapons, 
battery  iiiK)n  another  by  means  of  any  deadly  weapon 
or  by  such  other  means  or  force  as  was  likely  to  pro- 
duce death,  with  intent  to  commit  any  felony  other 
than  an  assault  with  intent  to  kill,  or  in  resisting  the 
execution  of  any  legal  process,  is  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  ten  years. 

Embraces  so  much  of  2  Sev,  Stat.^  666,  §  36,  as  is  not 
already  ooyered  by  the  provisiona  of  sections  278,  supfOf 
relatiye  to  attempts  to  kilL 

S  291.  Every  person  who  is  guilty  of  an  assault  other , 
with  intent  to  commit  any  felony,  except  an  assault  "* 
inth  intent  to  kill,  the  punishment  for  which  assault 
is  not  prescribed  by  the  preceding  section,  is  punish- 
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able  by  imprisonment  in  a  state  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or 
by  both  such  fine  and  imprisonment. 

Embraces  so  much  of  2  JRev.  Siat^  666,  §  39,  as  is  not 
embraced  bjthe  proyiaions  of  secUon  279,  auprci,  relatzFO 
to  attempts  to  kilL 

g  292.  Every  person  guilty  of  administermg  to 
another  any  chloroform,  ether,  laudanum  or  other 
intoxicating,  narcotic  or  anesthetic  agent,  with  intent 
thereby  to  enable  or  assist  himself  or  any  other  per- 
son to  commit  any  felony,  is  guilty  of  felony. 

See  Cbruol  Stat  of  Canada^  955,  §  13. 


OHAPTEE  Vni. 


DUELS  Amy  GHAIiLE:srGES. 


Dnelde* 
lined. 


Panith- 
mentfor 
fighting  a 
dooL 


Incapaol^ 
to  hold 
Dfllce. 


SEonoN  293.  Duel  defined. 

294.  Punishment  for  fighting  a  dueL 

295.  Incapacity  to  hold  office. 

296.  Punishment  of  seconds,  aids,  and  surgeons. 
29*7.  Punishment  for  challenges. 

298.  Challenge  defined. 

299.  Attempts  to  induce  a  challenge. 

300.  Posting  for  not  fighting. 

301.  Leaving  the  state  with  intent  to  evade  laws  against  duel- 

ing. 

302.  Where  such  person  may  be  indicted  and  tried. 

303.  Witnesses  privilege. 

§  293.  A  duel  is  any  combat,  with  deadly  weapons, 
fought  between  two  persons  by  previous  agreement 
or  upon  a  previous  quarrel. 

g  294.  Every  person  guilty  of  fighting  any  duel, 
although  no  death  or  wound  ensues,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten 
years. 

Founded  on  2  Rev,  Stat,  686,  §  1. 

g  295.  Every  person  convicted  of  fighting  a  duel 
is  thereafter  incapable  of  holding  or  being  elected  or 
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appointed  to  any  office,  place  or  post  of  trust  or 
emolmnent,  civil  or  military,  under  this  state. 

2  Rev.  Stat.,  686,  §  4 

5296.  Every  person  who  is  present  at  the  time  ^^^ 
when  any  duel  is  fought,  either  as  second,  aid  or  IJgJ^JSji 
surgeon,  or  who  advises  or  gives  any  countenance  to  ■*»'s«>°"- 
auy  duel,  is  punishable  by  imprisonment  in  a  state 
jHJson  not  exceeding  seven  years. 

2  Beo,  Stat.,  686,  §  2. 

5297.  Every  i>erson  who  challenges  another  to  ^^;^ 
fight  a  duel;  every  person  who  accepts  any  such  «»»»ii«n«<i"* 
diallenge;  and  every  person  who  knowingly  for- 
wards, cames  or  delivers  any  such  challenge,   is 
pmiishable  by  imprisonment  in  a  state  prison  not 
exceeding  seven  years. 

Founded  on  2  Ecu.  Stal,  686,  §  2. 

S  298.  Any  words,  spoken  or  written,  or  any  signs,  ^j^^S*** 
uttaied  or  made  to  any  person,  expressing  or  imply- 
ing or  intended  to  express  or  imply  a  desire,  request, 
invitation  or  demand,  to  fight  a  duel,  or  to  meet  for 
the  purpose  of  fighting  a  duel,  are  deemed  a  chal- 
lenge. 

See  State  v.  Perkins,  6  BlcuHrf.,  20 ;  Commonwealth 
t;.  Tibbs,  1  Dana,  524. 

§  299.  Every  person  guilty  of  sending,  uttering  or  t^S%  ** 
making  to  another  any  words  or  signs  whatever,  with  ^*^«°««' 
intent  to  provoke  or  induce  such  person  to  give  or 
receive  any  challenge  to  fight  a  duel,  is  guilty  of  a 
misdemeanor. 

So  held  in  Xing  i;.  Philips,  6  EasL,  464;  upon  the 
ground  that  as  sending  a  challenge  is  a  misdemeanor  (as 
to  which  see  Rez  v.  Rice,  3  East,  581,)  any  act  done 
with  intent  to  cause  one  to  be  sent  is  a  misdemeanor. 

5300.  Every  person  who  posts  or  publishes  another  JJfSgf^^J 
for  not  fighting  a  duel,  or  for  not  sending  or  accepting 
a  challenge  to  fight  a  duel,  or  who  uses  any  reproach- 
ftil  or  contemptuous  language,  verbal,  written  or 
printed,  to  or  concerning  another,  for  not  sending  or 
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acceptiDg  a  chaUeiige  to  figbt  a  dael,  or  \¥itli  intent 
to  provoke  a  dael,  is  guilty  of  a  misdemeanor. 

Founded  upon  2  Bev,  t&at,  694^  §  20. 

LaaTingrtiw  g  301.  Everj  person  who  leaves  this  state  with 
*njjnt  to^  intent  to  elade  any  of  the  provisions  of  this  chapter, 
^^^  and  to  commit  any  act  out  of  this  state,  such  as  is 
prohibited  by  this  chapter,  and  who  does  auy  act, 
although  out  of  this  state,  which  would  be  punisha- 
ble by  said  provisions,  if  committed  within  this  state, 
is  punishable  in  the  same  manner  as  he  would  have 
]been,  in  case  such  act  had  been  committed  within 
this  state. 

Pounded  upon  2  Sev,  Siatf  686,  §  6.  Under  that  pro- 
Tision  the  proBOCution  might  be  required  to  prove  the 
sending  a  challenge  in  order  to  warrant  a  conviction. 
The  Commisaionera  have  extended  the  provision  so  that 
proof  of  anj  act,  in  aid  of  a  duel,  will  be  sufficient 

Where  ench      §  302.  Such  pcrsou  may  be  indicted  and  tried  in 
KTndiSS  any  county  within  this  state 

and  tried.  "^  *' 

wihiMt^t  S  303'  ^^  person  shall  be  excused  from  testifying 
^  ^"^  or  answering  any  question  upon  any  investigation  or 
trial  for  a  violation  of  either  of  the  provisions  of  this 
chapter,  upon  the  ground  that  his  testimony  might 
tend  to  convict  him  of  a  crime.  But  no  evidence 
given  upon  any  examination  of  a  person  so  testify- 
ing shall  be  received  against  him  in  any  criminal 
prosecution  or  proceeding. 

Intended  as  a  substitute  for  2  Beo,  Stat,  686,  §  8. 


OHAPTBB  IX. 

ASSAULT  ABO)  BATTEET. 

SBonoK  304.  Assault  defined. 
306.  Battery  defined. 

306.  Use  of  force  or  violence  declared  not  unlawAil  In  oertain 

cases. 

307.  Punishment  of  assault  or  assault  and  battery. 

308.  Assaults  with  dangerous  weapons,  &a 
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S  304.  An  assault  is  any  willful  and  unlawful  at-  abuuu 

^  ^  defined. 

tempt  or  offer,  with  force  or  violence,  to  do  a  corporal 
hurt  to  another. 

See  Hays  V.  People,  1  EiO,  351;  2  BisJL  Or.  £.,  §  32; 
3  BlacksL  Comm^  120. 

Ifiiaii  to  strike.  An  assault  has  also  been  said  to  be  an 
intentional  attempt^  lay  yiolenoe,  to  do  an  injury  to  the 
person  of  another.  It  must  be  mtenHanal  If  there  is 
no  present  purpose  to  do  an  injury,  there  is  no  assault. 
There  must  also  be  an  aUempt  A  purpose  not  acoom- 
panied  by  an  effort  to  carry  it  into  immediate  execution 
fklls  short  of  an  assault.  Thus  no  words  can  amount  to 
an  assault  But  rushing  towards  another  with  menacing 
gestures  and  with  a  purpose  to  strike  is  an  assault^  though 
the  accused  is  prevented  from  striking  before  he  comes 
near  enough  to  do  so.  State  v.  Dayis,  1  Ired,  {Ni  C),  121. 

But  mere  threatening  gestures  unaccompanied  by  such 
a  purpose,  altbongh  sufficient  to  cause  a  man  of  ordinary 
fimmess  to  believe  he  was  about  to  be  struck,  do  not 
constitute  an  assault  Thus,  when  the  defendant  shook 
his  whip  at  the  prosecutor,  saying,  at  the  same  time : 
"if  you  were  not  an  old  man  I  would  knock  you  down.'' 
Eeldj  no  assault^  unless  the  jury  should  be  satisfled  that 
there  was  a  present  purpose  to  strike.  State  v.  Crow, 
1  Ired,  (y.  C),  3*75.  To  the  same  effect  is  Common- 
wealth V.  Eyre,  1  Serg.  A  J?.,  347. 

So  where  an  ambassador  exhibited  a  painting  in  the 
window  of  his  |iou8e  which  gave  offense  to  the  crowd 
without,  and  defendant,  among  the  crowd,  fired  a  pistol 
at  the  painting  at  the  very  time  when  the  ambassador 
and  his  servants  were  in  the  window  to  remove  it,  but 
did  not  intend  to  hurt  any  of  them,  and  in  fact  did  not 
BeH  that  there  being  no  intent  to  injure  the  person 
there  could  be  no  conviction  for  an  assault  U.  S.  v. 
Hand,  2  Wash.  C,  a,  435.  .  ^ 

But  threatening  another  with  a  weapon,  as  a  means  of 
coercing  him  to  yield  to  a  demand,  intending  to  strike  if 
he  refuses,  but  not  to  strike  if  he  complies,  is  an  assault^ 
although  the  other  party  negotiates  and  no  blow  is  finally 
given.  It  makes  no  difference  that  the. purpose  to  com- 
mit violence  is  not  absolute  but  only  oonditionaL  State  v. 
Korgan,  3  Ired.  (K  (7.),  186. 

And,  in  general,  it  is  an  assault  to  present  a  pistol 
which  purports  to  be  loaded  at  another  person,  so  near 
as  would  endanger  life  if  it  were  fired,  although  the  pis- 
tol is  not,  in  fact,  loaded.  State  v.  Smith,  2  Eumph.^  457. 
Rex  V.  Parfalt,  Xoc^,  23;  EasL  P.  (7.,  416;  Rex  v.  Tho- 
mas, Lach.^  272 ;  EasL  P.  (7.,  417 ;  also,  Morgan  v.  State, 
33  J2a.,  413,  where  it  is  held  that  the  presenting  a  pistol 
loaded  and  cocked,  although  with  the  finger  on  the  trig- 

14 
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ger,  and  in  an  angry  manner,  does  not  of  itself  raiBe  a 
presumption  of  an  intent  to  murder,  but  Ib  a  common 
assault 

Consent.  In  general,  if  the  party  suffering  the  yiolenoo 
has  consented  to  it,  there  is  no  assault  Thus,  although 
a  child  of  tender  years  cannot  legally  consent  to  a  rape 
upon  her,  yet  she  may  consent  to  an  attempt  to  commit 
it;  and  such  an  attempt,  if  committed  with  her  consent, 
is  not  an  assault.  Eey  v.  Cockbum,  3  Ck>x  Or.  Cas.f  643 ; 
Bey  V.  Bead,  2  Carr,  &  K.,  957;  3  Cox  Or.  Cos.,  266; 
1  Dm,  O.  C.J  3*77 ;  Bex  i;.  Wehegan,  7  Cox  Or.  Cos.,  146. 

But  there  must  be  actual  consent  Mere  omission  to 
resist  is  not  enough.  Beg.  v,  McOavaran,  6  Cox  Or.  Ca8^ 
64. 

And  where  a  medical  man  to  whom  a  girl  of  fourteen 
years  of  age  was  sent  for  professional  advice  had  crimi- 
nal connection  with  her,  she  tna-lring  no  resistance,  from 
a  bona  fidt  belief  that  the  defendant  was  treating  her 
medically,  as  he  represented  he  was  doing.  Hdi^  he 
was  properly  convicted  of  an  assault^  and  might  have 
been  of  rape.  Beg.  v.  Case,  4  Coc  Or.  Cas.^  220;  1  Dau 
C,  a,  580. 

Batteiv  S  305.  A  battery  is  any  willful  and  unlawful  use 

defined* 

of  force  or  violence  upon  the  person  of  another. 
Use  of  force      %  306.  To  uso  or  attempt  or  offer  to  use  force  or 

or  yiolenco 

declared      violeuce  upou  or  towaxds  the  person  of  another  is 

not  unlaw-  *^  '^ 

Sil  aSS.    ^^*  unlawful  in  the  following  cases : 

1.  When  necessarily  committed  by  a  public  officer 
in  the  performance  of  any  legal  duty;  or  by  any 
other  person  assisting  him  or  acting  by  his  direction 

2.  When  necessarily  committed  by  any  person  in 
arresting  one  who  has  committed  any  felony,  and 
delivering  him  to  a  public  officer  competent  to  re- 
ceive him  in  custody ; 

3.  When  committed  either  by  the  party  about  to 
be  injured  or  by  any  other  person  in  his  aid  or  defense, 
in  preventing  or  attempting  to  prevent  an  offense 
against  his  person,  or  any  trespass  or  other  unlawful 
interference  with  real  or  personal  property  in  his  law- 
ful possession ;  provided  the  force  or  violence  used  is 
not  more  than  sufficient  to  prevent  such  offense ; 

4.  When  committed  by  a  parent  or  the  authorized 
agent  of  any  parent,  or  by  any  guardian,  master,  or 
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teacher,  in  the  exercise  of  a  lawful  authority  to  re- 
strain or  correct  his  child,  ward,  apprentice  or  scholar ; 
provided  restraint  or  correction  has  been  rendered 
necessary  by  the  misconduct  of  such  child,  ward, 
apprentice  or  scholar,  or  by  his  refusal  to  obey  the 
lawfal  command  of  such  parent,  or  authorized  agent 
or  guardian,  master  or  teacher,  and  the  force  or  vio- 
lence used  is  reasonable  in  manner  and  moderate  in 
degree; 

5.  When  committed  by  a  carrier  of  passengers,  or 
the  authorized  agents  or  servants  of  such  carrier,  or 
by  any  person  assisting  them,  at  their  request,  in 
expelling  from  any  carriage,  railroad  oar,  vessel  or 
other  vehicle,  any  passenger  who  reflises  to  obey  a 
lawful  and  reasonable  regulation  prescribed  for  the 
conduct  of  passengers;  if  such  vehicle  has  first  been 
stopped  and  the  force  or  violence  used  is  not  more 
than  is  sofBicient  to  expel  the  offending  passenger, 
with  a  reasonable  regard  to  his  personal  safety ; 

6.  When  committed  by  any  person  in  preventing 
an  idiot,  lunatic,  insane  person  or  other  person  of 
nnsound  mind,  including  persons  temporarily  or  par- 
tially deprived  of  reason,  from  committing  an  act 
dangerous  to  himself  or  to  another,  or  in  enforcing 
sach  restraint  as  is  necessary  for  the  protection  of 
bis  person  or  for  his  restoration  to  health;  during 
snch  period  only  as  shall  be  necessary  to  obtain  legal 
anthority  for  the  restraint  or  custody  of  his  person. 

Subd,  2.  Supported  by  People  v,  Adler,  3  Fork,  Cr,j 
249 ;  People  v.  Wolven,  *l  K  7,  Leg,  Obs,^  89 ;  People  v. 
McArdle,  1  WheeL  Or.,  101. 

Svibd.  3.  Corresponda  with  the  provisions  relatire  to 
resistance  to  prevent  offenses,  reported  in  Rep.  Code  Or. 
^^'1  §§  60-62 ;  except  that  the  provision  has  been  en- 
larged to  embrace  resistance  to  trespasses  upon  real 
property. 

Subd.  4.  It  was  held  in  Hernandez  v.  Camobeli  (4  Duery 
642;  S.  0.,  10  Row.  Pr.^  433),  that  the  authorized  agent 
of  a  father  was  not  liable  to  a  civil  action  for  assault  and 
battery  for  force  necessarily  used  in  conveying  a  son  from 
this  country  back  to  his  father  in  Cuba.  But,  in  People 
V.  Philips  (1  Whea.  Or.,  155),  it  was  held  that  the  right 
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of  a  master  to  chastise  his  apprentice  is  strictly  personal, 
the  master  cannot  direct  or  pennit  another  person  to 
chastise  the  apprentice  for  any  offense  whatever.  In  the 
light  of  these  cases  the  Commissioners  have  drafted  the 
section  in  the  text  in  such  a  form  as  to  recognize  the 
right  of  a  parent^  whether  father  or  mother,  to  delegate 
the  power  to  restrain,  and  also  the  power  to  chastise,  if 
indeed  it  is  considered  that  any  distinction  exists  between 
the  two,  while  the  similar  power  of  a  guardian  or  teacher 
is  placed  upon  the  same  ground  with  that  of  the  master 
of  an  apprentice.  Upon  this  subject  the  general  rule  is 
that  when  a  teacher,  inflicting  punishment  upon  his 
pupil,  goes  beyond  the  limit  of  moderate  castigation, 
and  either  in  mode  or  degree  is  guDty  of  unreasonable  or 
disproportionate  violence,  he  is  liable  to  a  prosecution  for 
assault  and  battery.  And  it  is  not  necessary  to  show 
actual  passion  or  vindictive  feeling.  The  criminal  intent 
is  inferred  from  the  nature  of  the  act  Commonwealth  v. 
Bandali,  4  (?ray,  36. 

SubcL  6.  See  People  v,  JiUson,  3  Fork,  Or,,  234;  Hib- 
bard  v,  Kew  York  &  Erie  B.  B.  Co.,  15  ^  K,  455.  In 
Sanford  «.  Eighth  Avenue  B.  B.  Co.  (23  Nl  K,  243),  it 
was  said  that  the  right  to  expel  a  passenger  from  a  rail- 
road car  cannot  be  exercised  ^thout  first  stopping  the 
car.  Though  the  language  used  in  the  opinion  seems 
more  directly  applicable  to  cars  propelled  by  steam,  yet 
as  the  car,  in  the  particular  case  before  the  court,  was  a 
city  railroad  car,  drawn  by  horses,  the  Commissioners 
have  regarded  the  condition  that  the  vehicle  or  carriago 
must  be  stopped  before  the  offending  passenger  can  be 
ejected  as  applicable  in  all  cases. 

As  to  whether,  after  the  refusal  of  a  passenger  to  pro- 
duce his  ticket  or  pay  his  fare,  on  alighting  from  a  rail- 
way carriage,  he  can  be  compelled  to  proceed  by  train  to 
the  principal  station  on  the  line,  to  be  there  dealt  with 
by  the  authorities  of  the  company,  see  Beg.  v.  Mann,  6 
Caz  Or,  Oas,,  461;  a  C,  23  L.  T.,  12. 

ponirt-  S  307.  Assault  or  assault  and  battery  is  punishable 

SSnu'or    l>y  imprisonment  in  a  county  jail  not  exceeding  one 
blttwy.*"*  year,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  both. 

This  is  an  increase  in  severity  of  punishment  as  com- 
pared with  that  inflicted  under  the  existing  laws.  The 
frequency  and  aggravation  of  instances  of  violence  to  the 
person  which  have  been  observed  during  the  past  few 
years  require  that  a  more  stringent  punishment  be  affixed 
to  the  offense. 

wuh'din-        S  308.  Every  person  who,  with  intent  to  do  bodily 
pSm^ac.**"  ^^"™>  ^^d  without  just  cause  or  excuse  commits  any 
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assault  tii>on  the  person  of  another  with  any  sharp 
or  dangerous  weapon,  or  who  without  such  cause 
shoots  or  attempts  to  shoot  at  another  with  any  kind 
of  fire-arms,  or  air-gun,  or  other  means  whatever, 
with  intent  to  injure  any  person,  although  without 
intent  to  kill  such  person  or  to  commit  any  felony,  is 
punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year. 

See  Zotra  0/  1854^  ch.  H  §  !• 


OHAPTEE  X. 

LIBEL. 

SBonos  309.  Libel  defined. 

310.  Libel  a  misdemeanor. 

311.  Malice  presumed. 

312.  Truth  may  be  given  in  eyldence. 

313.  Publication  defined. 

314.  Liability  of  editors  and  others. 

315.  Publishing  a  true  report  of  public  official  proceedings 

privileged. 
316w  Extent  of  the  privilege. 

317.  Other  privileged  commuuications. 

318.  Threatening  to  publish  a  libeL 

S  309.  Any  malicious  publication,  by  writing,  print-  nbei  de. 
ing,  picture,  eflSgy,  sign  or  otherwise,  which  exposes 
any  person,  or  the  memory  of  any  person  deceased, 
to  hatred,  contempt,  ridicule  or  obloquy,  or  which 
causes  any  person  to  be  shunned  or  avoided,  or 
Trhich  has  a  tendency  to  injure  any  person  or  corpo- 
ration or  association  of  persons,  in  their  occupation 
or  business,  is  a  libel. 

Tills  definition  the  commissioners  think  is  broad  enough 
to  embrace  all  the  particulars  of  a  definition  of  libel  at 
common  law.  4  BL  Com^  160;  1  Ibst  A  F.^  149;  2  /d., 
624;  Indian  Penal  Code,  §  499,  d  seq;  2  Kent'9  Com,,  16; 
Whart  Cr.  L,,  2d  ed.,  735. 

5  310,  Every  person  who  willfully,  and  with  a  Libeiamii. 
malicious  intent  to  injure  another,  publishes  any    ®°*®"*°'* 


libel,  is  guilty  of  a  misdemeanor. 
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J^J^pr^  S  311.  An  injurious  publication  is  presumed  to 
bave  been  malicious  if  no  justifiable  motive  for 
making  it  is  shown. 

Troth  ma^  g  312.  lu  all  Criminal  prosecutions  or  indictments 
eyiSonce.  for  libcl,  tbc  truth  may  be  given  in  evidence  to  the 
jury,  and  if  it  shall  appear  to  the  jury,  that  the  mat- 
ter charged  as  libelous  is  true  and  was  published  with 
good  motives  and  for  justifiable  ends,  the  party  shall 
be  acquitted. 

Const  of  1846,  art  1,  §  8. 

2»wj»ttoa  g  313.  To  sustain  a  charge  of  publishing  a  libel  it 
is  not  needful  that  the  words  complained  of  should 
have  been  read  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody 
of  the  libel  under  circumstances  which  exposed  it  to 
be  read  by  any  other  person  than  himself. 

GUes  V.  The  State,  6  Ga.y  2*76. 

Liability  of      S  314.  Each  author,  editor  and  proprietor  of  any 

editors  and         *'  *      *-  *f 

others.  book,  newspapcr  or  serial  publication,  and  each 
member  of  any  partnership  or  incorporated  associa- 
tion, by  which  any  book,  newspaper  or  serial  publi- 
cation is  issued,  is  chargeable  with  the  publication 
of  any  words  contained  in  any  part  of  such  book,  or 
number  of  such  newspaper  or  serial. 

Compare  Hex  «.  Gutch,  1  Moo.  &  if,  433;  Com- 
monwealth V.  Kneeland,  Itiach,  Or.  Cj  846. 

i»nbiiibing       g  315.  TSo  reporter,  editor  or  proprietor  of  any 

fortof  gj^  newspaper,  is  liable  to  any  prosecution  for  a  fair  and 

Fn^ri^.    *^^®  report  of  any  judicial,  legislative,  or  other  pub- 

logefl.        lie  official  proceedings,  or  of  any  statement,  speech, 

argument,  or  debate  in  the  course  of  the  same,  except 

upon  proof  of  malice  in  making  such  report,  which 

shall  in  no  case  be  implied  from  the  mere  fact  of 

publication. 

Laws  of  1854,  ch.  130,  §  1. 

In  Sanford  v.  Bennett  (24  N.  Z,  20),  the  question  was 
whether  a  speech  made  by  a  convict  at  the  place  of  ex- 
ecution was  a  speech  made  in  the  course  of  a  judicial  or 
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pabHo  official  prooeedingi  within  the  meaning  of  the 
statute,  80  that  one  publishing  it  was  protected  by  the 
statute  from  a  civil  action  for  injurious  words  contained 
in  it,  concerning  other  persons.  The  court  decided  the 
question  in  the  negatiye.  They  held  that  the  statute 
applies  only  to  judicial  and  legislative  proceedings,  and 
to  transactions  resembling  them,  and  not  to  an  executive 
act  to  be  performed  by  a  single  person  and  admitting  of 
no  deliberation;  and  it  protects  only  the  publication  of 
speeches  which  form  properly  a  part  of  the  proceeding. 
The  act  having  thus  received  a  judicial  construction,  the 
Commissioners  have  substantially  followed  its  language. 

5  316.  Libelous  remarks  or  comments  connected  f^^^. 
with  matter  privileged  by  the  last  section  receive  no  ****• 
privilege  by  reason  of  their  being  so  connected. 

See  Laws  of  1854,  ch.  130,  g  2. 

S  317.  A  communication  made  to  a  person  inte-  other  privi. 

«'  -^  leged  com- 

lested  in  the  communication  by  one  who  was  also  JJJS}^ 
interested  or  who  stood  in  such  a  relation  to  the 
former  as  to  afford  a  reasonable  ground  for  suppos- 
ing his  motive  innocent,  is  not  presumed  to  be 
malicious,  and  is  called  a  privileged  communication. 

I>r.  Civ.  Code,  §  25 ;  See  also  15  Law.  Mag,  Nl  5., 
216,  241;  I  Cr.  J£.  dh  W.,  193;  Eastwood  v. 
Holmes,  1  Fost.  <fc  F.,  347 ;  Tumbull  v.  Bird, 
2  Id.,  524;  Indian  Penal  Code,  443. 

5318.  Every  person  who  threatens  to  another  to  Threaten^ 
*'    "^  ingtopnb- 

pnblish  a  libel  concerning  him  or  any  parent,  bus-  ii"i»"bei. 
band,  wife  or  child  of  such  person  or  member  of  his 
family,  and  every  person  who  offers  to  prevent  the 
publication  of  any  libel  upon  another  person  with 
intent  to  extort  any  money  or  other  valuable  consider- 
ation from  any  person,  is  guilty  of  a  misdemeanor. 

Intentionally  confined  to  threats  uttered  directly  to  the 
perron  about  to  be  libeled.  The  ground  upon  which 
the  criminal  remedy  for  libel  is  allowed^  is  the  tendency 
of  a  libel  to  provoke  a  breach  of  the  peace.  A  threat  to 
publish  one  uttered  to  third  persons,  and  only  reaching 
the  injured  party  through  indirect  repetition,  is  no  more 
calculated  to  create  disturbance  of  the  peace  than  other 
forms  of  slander;  and  should  not  be  distlDguished  from 
slander  in  the  remedy  allowed. 

See  also  Stat  6  and  7  Vict.,  ch.  96,  §  3,  as  to  offers  to 
jprcvent  publication  of  libeL 
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TITLE   X. 

OF  GEOmS  AGAINST  THB  PEBSOK  AND  AGAINST 
PUBLIC  DEGENOT  AND  GOOB  MOKALS. 

Chafteb     L  Bape,  abduction,  carnal  abuse  of  children,  and  soductioD. 
IL  Abandonment  and  neglect  of  children. 
IIL  Abortions  and  concealing  death  of  in£uiti 
lY.  Child  stealing. 

y.  Bigamy,  incest  and  the  crime  against  nature. 
YL  Violating  sepulture  and  the  remains  of  the  dead. 
YIL  Indecent  exposures,  obscene  ezhibitionfl^   books  and 

prints,  and  disorderly  houses. 
Vm.  Lotteries. 
IX.  Gaming. 
X  Pawnbrokers. 


CHAPTER  I. 

BAPBi  ABBUCnON,  CABNAL  ABUSB  OF  OHILDBEN, 

AND  SEDUCTION. 

Ssonov  319.  Rape  defined. 

320.  When  phjsical  ability  must  be  proved. 

321.  Penetration  sufficient 

322.  Bape  in  the  first  degree  defined. 

323.  Bape  in  the  second  degree  defined. 

324.  Punishment  of  rape  in  the  first  degree. 

325.  Punishment  of  rape  in  the  second  degree. 

326.  Compelling  woman  to  marry. 

327.  Taking  a  woman  with  intent  to  compel  her  to  many  or  to 

be  defiled. 

328.  Seduction  for  purposes  of  prostitution. 

329.  Abduction. 

330.  Seduction  under  promise  of  marriage. 

331.  Subsequent  marriage  a  defense. 

j^pe  de-  g  319.  Bape  is  an  act  of  sexual  interconrse  accom- 
plished with  a  female  not  the  wife  of  the  perpetratori 
under  either  of  the  following  circumstances : 

1.  Where  the  female  is  under  the  age  of  ten  years; 

2.  Where  she  is  incapablei  through  lunacy  or  any 
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other  nnsonndness  of  mind,  whether  temporary  or 
permanent,  of  giving  legal  consent ; 

3.  Where  she  resists,  bnt  her  resistance  is  overcome 
by  force  or  violence ; 

4.  Where  she  is  prevented  fix)m  resisting  by  threats 
of  immediate  and  great  bodily  harm,  accompanied  by 
apparent  power  of  execution ; 

5.  Where  she  is  prevented  from  resisting  by  any 
intoxicating,  narcotic  or  anesthetic  agent  adminis- 
tered by  or  with  the  privity  of  the  accused ; 

6.  Where  she  is  at  the  time  unconscious  of  the 
nature  of  the  act,  and  this  is  known  to  the  accused ; 

7.  Where  she  submits  under  a  belief  that  the  per- 
son committing  the  act  is  her  husband;  and  this 
belief  is  induced  by  any  artifice,  pretense  or  conceal- 
ment, practised  by  the  accused,  with  intent  to  induce 
8ach  belief. 

This  Bection  is  an  extenaion  of  the  generally  reoeiTed 
definition  of  rape.  East  defines  this  offense  to  be  "  the 
unlawful  carnal  knowledge  of  a  woman  by  force  and 
against  her  will''  (1  £aH.  P.  C,  434.)  Blackstone  de- 
fines it  in  the  same  language,  omitting  the  word  **  unlaw- 
ful'' (4  Blackat  Oomm,,  210.)  And  this  is  believed  to 
be  substantially  the  definition  given  by  the  leading 
writers  on  criminal  law,  except  that  some  of  the  later 
decisions  indicate  a  disposition  to  substitute  the  idea 
"without  her  consent"  for  "against  her  will."  (See  Reg. 
17.  Camplin,  1  Co»  Cfr,  Cos,,  220;  1  Den.  C.  C,  89;  1 
(karr.  db  £.,  746 ;  Beg.  v.  Sweenie,  S  Oox  Or,  Oat.^  223 ; 
3  Jrvinej  159.) 

Our  own  Bevised  Statutes,  in  lieu  of  any  formal  defi- 
nition of  the  crime,  provide  that:  "Every  person  who 
shall  be  convicted  of  rape,  either:  1.  By  carnally  and 
unlawfully  knowing  any  female  child  under  the  age  of 
ten  years;  or,  2.  By  forcibly  ravishing  any  woman  of 
the  age  of  ten  years  or  upwards ;  shall  be  punished,"  Ac. 
(2  Bev.  Stat,  663,  §  22.) 

The  Commissioners  have  designed  to  present  a  defini- 
tion which  should  expressly  Include  the  various  instances 
which  have  been  adjudged  to  constitute  the  offense,  with 
some  others  which  have  been  held  not  to  fall  within  the 
limited  definition  of  the  common  law  authorities,  but  to 
which  the  same  penalties  ought  to  be  extended. 

Subd.  1.  This  provision  embodies  the  well  settled 
rule  of  the  existing  law;  that  a  girl  under  ten  years  of 

15 


114  THE  PENAL  CODE 


age  is  incapable  of  giving  any  consent  to  an  act  of-  inter- 
course which  can  reduce  it  below  the  g^de  of  rape. 
Consult  2  Bev.  Stat.^  663,  §  22,  subd.  1 ;  quoted,  supra, 
Stephen  v.  State,  11  (7a.,  225;  State  v.  Fanner,  4/rtti, 
224;  4  Blackst.  Comm.,  212.- 

Subd.  2.  It  is  probable  that  an  act  of  intercourse  with 
a  woman  above  the  age  of  ten  years,  but  mentally  inca- 
pable pf  giving  legal  consent,  would  be  held  to  be  ^'forci- 
bly ravishing,"  within  the  meaning  of  subdivision  2  of  2 
Sev.  Stat.,  663,  §  22,  quoted  suprcb.  Tlie  question  is  not 
known  to  have  arisen  in  the  courts  of  our  state.  In  Eng- 
land it*  has  been  held  that  under  tlie  statute,  13  Edw.  I,  c 
34, — which  provides  that  if  a  man  *  *  do  ravish  a 
woman  *  *  '  when  she  did  not  consent,  neither  before 
nor  after,  heshall,  &a, — forcible  intercourse  with  a  female 
incapable,  through  imbecility  of  mind,  of  giving  legal 
consent,  is  rape ;  although  she  was  above  ten  years  of 
age,  and  offered  no  resistance.  (Reg.  v.  Fletcher,  8  Cox 
Cr.  Cos.,  131;  5  Jur.,  N.  /Si., '179.)  See,  also,  in  support 
of  the  same  principle.  Rex  v.  Ryan,  2  Cox  Or.  Ca^,  115; 
State  V.  Cron,  10  West.  L.  «/.,  501;  McNamara^a  case, 
Oakley,  621.  Believing  that,  under  the  existing  law,  an 
insane  female  stands  in  the  same  position,  in  respect  to 
this  offense,  with  a  child  under  ten,  the  Commissioners 
have  embodied  a  statement  of  that  rule  in  the  section. 

Sttbd.  3  and  4.  These  embrace  the  ordinary  cases  of 
the  offense,'  and  require  no  special  remark.  As  to  rcsisU 
ance  overcome  by  force,  see  Charles  v.  State,  6  EngL^ 
389 ;  State  v.  Jim,  1  Den.,  142  ;  Pollard  v.  State,  2  Ckarke, 
567;  Myatt  v.  State,  2  Swan.,  394;  Lewis  v.  State,  30 
Ala.,  54;  State  v.  Blake,  39  Me.,  322;  Barney  v.  People, 
22  JIL,  160.  As  to  resistance  overcome  by  fear,  see 
Pleasant  v.  State,  8  Engl,  360 ;  Reg.  v.  Hallett,  9  Carr. 
<fc  P.,  748;  Reg.  v.  Day,  Id.,  722;  Wright  9.  State,  4 
Humph.,  194. 

Subd.  5.  This  provision  is  intended  to  cover  cases 
where  the  female  is  rendered  temporarily  incapable  of 
giving  consent  by  means  of  liquors  or  drugs;  and  em- 
braces the  cases  now  covered,  though  not  under  tho 
name  of  rape,  by  the  provisions  of  2  Rev.  Slat.,  663,  §  23. 

In  Reg.  V.  Camplin,  1  Cox  Or.  Cos.,  220 ;  1  Den.  0.  C,  89 ; 
1  Carr.  dh  K,  746 ;  the  jury  found  that  the  prisoner  gave 
liquor  to  the  female  for  the  purpose  of  exciting  her  passions 
and  inducing  her  consent ;  it  had,  however,  the  effect  of  ren- 
dering her  drunk  and  insensible ;  in  which  condition  he 
violated  her.  This  was  held  to  be  rape ;  on  the  g^und 
that  the  connection  was  accomplished  without  the  consent 
and  against  the  will  of  the  female,  which  was  all  that 
was  necessary  to  constitute  the  offense.  Actual  resist- 
ance on  her  part  was  not  necessary  to  be  shown. 

A  number  of  similar  instances  of  the  commission  of 
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the  offense  are  referred  to  in  Wharton  db  BL  Med,  Jwr^ 
§§  441-443. 

The  Commiflfiloners  do  not  limit  this  provision  to  cases 
in  which  the  stupefying  drug  is  administered  with  intent 
to  facilitate  a  rape.  Cases  in  which  the  drug  is  adminis- 
tered from  proper  motiyes,  but  the  accused  afterwards 
avails  himself  of  the  helplessness  of  the  subject  to  com- 
mit the  offense  are  designed  to  be  included.  It  is  indeed 
doubtful  whether,  in  the  case  of  Reg.  v.  Camplin,  above 
dted,  a  conviction  would  have  been  sustained  indepen* 
dent  of  the  circumstanoes,  upon  which  some  stress  is 
laid  bj  members  of  the  court,  that  the  liquor  was  given 
with  an  unlawful  intent,  and  that  the  prosecutrix  indica- 
ted dissent  by  refusing  the  prisoner's  solicitations  as  long 
as  she  had  the  power.  But  a  comparatively  recent  and 
familiar  trial  in  which  it  was  charged  that  advantage  was 
taken  of  helplessness  induced  by  the  administration  of 
chloroform,  shows  the  possibility  of  a  case  arising  in 
which  the  stupefying  drug  may  liave  been  originally 
given  for  a  lawful  purpose,  and  no  indication  of  dissent 
given  by  the  female  for  the  reason  that  there  was  no 
previous  solicitation,  nor  was  any  violence  apprehended 
by  her;  and  the  offense  may  be  an  afterthought,  sug- 
gested by  the  opportunity.  Such  a  case  ought  to  be 
embraced  within  the  law. 

SvJbd,  6.  It  can  but  rarely  happen  that  the  subject  of 
the  offense  consciously  submits  to  the  act  uncompelled, 
without  being  aware  of  its  nature;  yet  some  cases  of 
this  sort  are  reported. 

In  Reg.  V.  Case  (4  Cox  Cr.  Cas.^  220),  the  defendant 
was  a  medical  practitioner,  and  the  prosecutrix  was  a 
young  g^rl  placed  under  his  care  for  medical  treatment. 
She  made  no  resistance  to  the  connection  owing  to  a 
belief^  from  representations  of  defendant,  that  she  was 
submitting  to  medical  treatment  for  the  ailment  under 
which  she  labored.  Held,  upon  an  indictment  for  assault^ 
that  the  accused  was  rightly  convicted.  Her  submission 
to  the  act  under  an  impression  that  it  was  something 
necessary  to  her  case  was  not  such  a  consent  as  relieved 
the  defendant  from  criminal  responsibilty. 

Whether  it  is  to  be  regarded  as  possible  that  a  connec- 
tion should  be  accomplished  during  the  unconsciousness 
of  natural  sleep,  without  arousing  the  female,  is  said  to 
be  an  open  question  in  medical  jurisprudence.  (See  Beck's 
Med.  Jur.,1t\i  ed.,  117;  Tayl  Med.  Jur.,  5th  ed.,  654 ;  Wliart 
6b  St,  Med,  Jur.y  336,  g§  440, 441 ;  Montgomery  on  Pregnancy^ 
2d  ed.,  p.  361 ;  Bunddius^  96,  99.)  Whether  an  unlawful 
connection  so  accomplished  should  be  deemed,  if  proved,  to 
amount  to  rape  has  been  differently  decided  by  the  courts. 
(See  Reg.  v.  Sweenie,  8  Cox  Cr.  Cos,  223;  3  Irvine^  159, 
in  the  affirmative,  and  Fields  case,  4  Leigh^  648 ;  Charles 
V.  State,  6  Engl^  389,  in  the  negative.    It  has  not  been 
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thought  hest  on  a  review  of  the  authorities  to  specify  this 
as  one  of  the  cases  embraced.  Tiie  danger  of  giving  riso 
to  unjust  prosecutions  in  cases  where  the  sleep  was  merely 
simulated,  is  to  be  weighed  against  that  of  the  commis- 
sion of  the  offense  where  the  sleep  is  genuine. 

Subd.  7.  Several  cases  are  to  bo  found  in  the  reports, 
in  which  a  criminal  connection  has  been  accomplished  by 
means  of  personating  the  husband  of  the  female.  lu 
England  this  is  held  not  to  be  rape.  (Reg.  v.  Clarke, 
Dearsly,  397 ;  6  Oa.  Cr,  Cos,,  412 ;  18  Jur.,  1059 ;  29 
£kg.  L.  &  Eq.^  542 ;  Rex  v.  Jackson,  Ruas  ds  Ry.^  4S7 ; 
Reg.  V.  Williams,  8  Carr  dk  P.,  286 ;  Reg.  v.  Saunders,  icL, 
265.  In  Scotland  it  has  been  held  to  be  rape.  Fraser's 
case,  Arkley^  329 ;  Reg.  v.  Sweenie,  S  Oo»  Or,  Cos.,  223. 
In  this  country  the  question  has  been  differently  decided 
in  the  different  states.  See  Wyatt  v.  State,  2  Swartj  394. 
Lewis  V.  SUte,  30  AULj  54;  People  v.  Bartow,  1  Whed,  Cr, 
Cos,,  378 ;  following  the  English  view;  and  State  v.  Shep- 
ard,  7  Conn.^  54;  Anon.,  1  WhiOeL  Or.  Oas^  381,  note 
adopting  the  contrary. 

Without  reviewing  the  reasonmg  of  these  cases,  or 
questioning  the  soundness  of  the  English  decisions  con- 
sidered as  exposition  of  the  existing  law,  the  commis- 
sioners think  that  this  offense  fully  partakes  of  the  guilt 
of  rape,  and  should  share  its  punishment  in  all  instances 
in  which  any  means  are  used  by  the  accused  to  create  a 
belief  that  he  is  the  husbaud. 

When  S  320.  No  conviction  for  rape  can  be  had  against 

ab^itv  one  who  was  under  the  age  of-  fourteen  years  at  the 
proved.       time  of  the  act  alleged ;  unless  his  physical  ability  to 

accomplish  penetration  is  proved  as  an  independent 

fact,  and  beyond  a  reasonable  doubt. 

Many  of  the  authorities  lay  down  the  rule  as  oondnsive 
that  incapacity  is  to  be  presumed  when  the  accused  is 
under  14  years  of  age  (See  2  Bish,  Or.  JL,  g  936).  In 
People  V.  Randolph,  2  Park  Cr,^  174;  and  Williams  v. 
State,  14  Ohio,  222,  the  presumption  has  been  held  capable 
of  being  rebutted  by  proof  of  actual  capacity  in  the  indi- 
TiduaL 

As  by  our  existing  law,  penetration  is  declared  suffi- 
cient to  constitute  the  offense  (2  Rev.  SiaL,  736,  §  18),  it 
seems  consistent  that  the  special  proof  of  power  to  com- 
mit the  crime,  required  in  the  case  of  a  boy  under  14, 
should  be  adduced  to  that  point  though  this  is  probably 
a  severer  rule  than  is  contemplated  by  the  decisions  above 
cited. 

i^^tion      §  321.  The  essential  guilt  of  rape  consists  in  the 
outrage  to  the  person  and  feelings  of  the  female 


I 


I 
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Any  sexual  penetration,  however  slight,  is  sufficient 
to  complete  the  crime. 

See  2  Reu,  Stat,  735,  §  18;  Bobertson'B  Case,  1 
SwirU,,  98. 

S  322.  Eape  committed  upon  a  female  under  the  ^^^  ^^/ 
age  of  ten  years,  or  incapable  through  lunacy  or  any  *«^«^ 
other  unsoundness  of  mind  of  giving  legal  consent, 
or  accomplished  by  means  of  force  overcoming  her 
lesistance,  is  rape  in  the  first  degree. 

S  323.  In  all  other  cases  rape  is  of  the  second  sape  in  the 

-  ■econd  de- 

degree.  greedeflnod 

S  324.  Bape  in  the  first  degree  is  punishable  by  paniib- 

inont  of 

imprisonment  in  a  state  prison  not  less  than  ten  npfjntho 

*^  ^  flnt  degree 

years. 

See  2  JZto.  SUU.^  663,  §§  22,  23. 

S  325.  Bai)e  in  the  second  degree  is  punishable  Pnoieb- 
by  imprisonment  in  a  state  prison  not  less  than  five  ^^^ 
years.  tp^^ 

Ibid, 

S  326.  Every  T)erson  who,  by  force,  menace  or  compel- 
duress,  compels  any  woman,  against  her  will,  to  to  marry, 
marry  him  or  to  marry  any  other  person,  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  less 
than  ten  years. 

See  2  Bev.  Stat,  663,  §  24.  The  language  of  the 
Bevised  Statutes  is,  "  Every  person  who  shall  take  anj 
woman  unlawfully^  against  her  will,  and  by  force  menace 
or  duress  compel  her  to  marry  him  or  to  marry  any  other 
person,  or  to  be  defiled,"  Ac  The  commissioners  have 
omitted  the  words  "  or  to  be  defiled,"  because  the  offense 
of  taking  a  woman  and  by  force  compelling  her  to  be 
defiled  is  covered  by  the  provisions  of  section  319,  defin- 
ing rape,  taken  in  connection  witii  section  27,  which 
abrogates  the  distinction  between  principals  and  acces- 
sories before  the  fact,  and  declares  persons  who  aid  and 
abet  in  the  commission  of  a  crime,  principals.  And  they 
have  omitted  the  word  "  unlawfully,"  because  there  is  no 
case  in  which  a  woman  can  be  lawfully  taken  and  com- 
pelled to  marry.  But  in  the  next  section  the  language  of 
the  Bevised  Statutes  is  retained  because  the  taking  of  a 
woman  with  intent  to  cause  her  to  be  defiled,  is  not  em- 
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braced  in  the  crimo  of  rape;  which  requires  an  act  of 
penetration. 

Taking*         S  327.  Every  person  who  takes  any  woman  unlaw- 
wuhtStent  fnlly  affainst  her  will,  with  the  intent  to  compel  her 

to  compel  •>      ^ 

hereto  mar-  by  foFce,  menace  or  duress  to  marry  mm,  or  to  marry 
<ieiiied.       any  other  person,  or  to  be  defiled,  is  pimishable  by 

imprisonment  in  a  state  prison  not  exceeding  ten 

years. 

"  Not  exceeding  ten  years  "  is  substituted  for  *'  not  less 
than  ten  years." 

scdnction        g  328.  Evcry  person  who  inveigles  or  entices  any 
BM^yproa-  unmarried  female  of  previous  chaste  character  under 

titatioD. 

the  age  of  twenty-five  years,  into  any  house  of  ill- 
fame  or  of  assignation,  or  elsewhere,  for  the  purpose 
of  prostitution ;  and  every  person  who  aids  or  assists 
in  such  abduction  for  such  purpose ;  and  every  per- 
son who,  by  any  false  pretenses,  false  representations 
or  other  fraudulent  means,  procures  any  female  to 
have  illicit  carnal  connection  with  any  man ;  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  exceed- 
ing five  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Founded  upon  Laios  o/1848,  ch.  105;  and  <SbUL  24  and 
25  Ftcf .,  ch.  100,  §  49. 

Omitted  provisions.  The  further  provision  of  the  act  of 
1848,  that  no  conviction  shall  be  had  upon  the  unsup- 
ported testimony  of  the  female  enticed  away,  is  here 
omitted  for  the  reason  that  it  belongs  to  the  subject  of 
evidence.  See  the  provisions  already  reported  upon  that 
subject  Rep,  Code  dv.  Pro.j  Part  IV. 

So  much  of  the  act  of  1848,  above  cited,  as  provides 
that  indictments  for  the  offense  of  enticing  away  females 
for  the  purpose  of  prostitution,  must  be  found  within  two 
years  after  the  commission  of  the  offense,  is  already  em- 
bodied in  Bep,  Code  Cr.  JPro.j  §  141. 

AMnction.  S  329.  Every  person  who  takes  away  any  female 
under  the  age  of  sixteen  years,  from  her  father, 
mother,  guardian  or  other  person  having  the  legal 
charge  of  her  person,  without  their  consent,  either  for 
the  purpose  of  marriage,  concubinage  or  prostitution 
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is  punishable  by  imprisonmeDt  in  a  state  prison  not 
exceeding  five  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

Founded  upon  2  Hev.  Stat,  664,  §  26.  The  limit  of 
age  being  varied  from  14  years  to  16. 

Under  the  analogous  English  statutOi  9  Gka  IT,  ch.  31, 
§  20,  it  has  been  held  not  to  be  necessary  that  the  girl 
should  be  taken  by  force,  either  actual  or  constructive,  or 
be  taken  out  of  the  actual  possession  of  the  parent  or 
guardian.  It  is  enough  if  she  be  persuaded  by  the  priso- 
ner to  leave  her  home,  and  the  control  of  the  parent  con- 
tinues down  to  the  time  of  the  taking.  Where,  therefore, 
the  prisoner  persuaded  a  girl  under  sixteen  to  meet  him  at 
a  place  two  miles  from  her  father's  house,  where  she 
lived,  for  the  purpose  of  going  with  him  to  America,  and 
did  so  voluntarily,  leaving  her  home  alone,  then  meeting 
the  prisoner  at  the  place  appointed,  and  afterwards  travel- 
ing with  him  to  London:  Bddf  that  he  was  guilty  of 
abduction.  Reg.  v.  ^onktelow,  6  Oox  Grim,  Cas.j  143; 
22  L,  J.  M.  a,  116,  S,  P.,  Beg.  v.  Kipps,  4  Cox  Cr,  Caa.^ 
167 ;  Reg.  v.  Frazer,  8  td,  446. 

So  it  has  been  held  that  the  statute  was  satisfied,  though 
the  prisoner  and  the  female  quitted  the  house  together  in 
consequence  of  a  proposition  which  emanated  from  the 
girl  herself  to  that  effect,  and  a  statement  by  her  to  the 
prisoner  that  she  intended  to  leave  her  father's  house. 
Reg.  V,  Biswell,  2  Cox  Cr.  Cas,^  279. 

So  where  it  was  proved  that  the  prisoner  (with  whom 
the  girl  had  previously  stayed  out  for  a  night),  met  her 
by  arrangement^  and  stayed  with  her  away  from  her 
father's  house  for  tliree  days,  sleeping  with  her  at  night, 
that  he  took  her  away  without  the  father's  consent  in 
order  to  gratify  his  passions,  and  then  allow  her  to  return 
home,  but  not  with  a  view  of  keeping  her  away  from  her 
home  permanently,  it  was  held  that  the  evidence  justified 
a  conviction  under  the  above  enactment.  Reg.  v.  Timmons, 
8  Cox  Cr.  Cos.,  401. 

But  where  it  did  not  appear  that  the  prisoner  had  any 
improper  motive,  the  jury  were  directed  that  if  they 
thought  the  prisoner  merely  wished  to  have  the  child  to 
live  with  him,  and  honestly  believed  that  he  had  a  right 
to  the  custody  of  the  child  although  he  had  no  such  right, 
they  ought  to  acquit  him.  Reg.  v.  Tinkler,  1  FosL  A  F.^ 
513. 

As  to  what  is  to  be  deemed  a  person  "having  the  legal 
charge  of  her  person,"  in  the  case  of  an  orphan  child, 
over  whom  no  guardian  has  been  appointed,  see  State  v, 
Ruhl,  8  Clarke,  447. 
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Beanction  g  330.  Eveiy  person  who,  under  promise  of  mar- 
maniMe.  ^^S^9  scduces  and  has  illicit  connection  with  any 
UDmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  impri- 
sonment. 

Founded  upon  Law$  o/1848,  cb.  Ill,  §  1 ;  the  punish- 
ment being  modified  to  correspond  with  that  proscribed 
for  the  analogous  oflTenses  specified  in  the  two  sections 
precediug. 

Omitted  provisions.  The  further  provision  of  the  statute 
dted  that  uo  conyiction  shall  be  had  upon  the  unsup- 
ported testimony  of  the  female  seduced  is  here  omitted 
for  reason  that  it  belongs  to  the  subject  of  evidence.  See 
the  provisions  already  reported  upon  that  subject  i2ep. 
Chda  Civ.  Fro,,  Part  IV. 

So  much  of  the  act  of  1843,  above  cited  as  provides 
that  indictments  for  seduction  must  be  found  within  two 
years  after  the  commission  of  the  offense,  is  already  em* 
bodied  iu  R^.  Cods  Or.  Pro.,  §  141. 

"  Promise  of  Marriage."  As  to  what  promise  is  suffi- 
cient See  People  v.  Alger,  1  Park.  Cr.,  333 ;  Crozier  «. 
People,  Id..  453 ;  State  v.  Bierce,  27  Cbfin.,  319. 

^^Seduced^"  &c.  The  words  '*and  has  illicit  connection 
with,''  are  retained  for  the  reason  they  are  found  in  the  ex- 
isting statute;  and  it  is  desired  to  avoid  implying  any 
change  in  the  law  in  this  respect  But  the  words  quoted 
arc  probably  unnecessary.  The  word  "seduce,"  when 
used  iu  such  a  statute  and  with  reference  to  conduct  of 
a  man  towards  a  woman,  has  been  held  to  describe  the 
offense  sufficiently.  State  v.  Bierce,  27  Conn.,  319. 

**  Unmarried  Female."  That  the  condition  of  the  female 
as  unmarried,  is  an  element  of  the  offense,  under  statutes 
of  this  description,  and  must  be  proved  by  the  govern- 
ment See  West  v.  State,  1  Wise,  209. 

"  Previous  Chaste  Character."  Character  here  is  to  bo 
distinguished  from  reputation ;  in  which  sense  the  word 
is  often  used,  even  in  our  statutes  (e.  ^.,  Code  of  Pro.,  § 
179,  subd.  1  and  6).  Character  consists  of  the  quali- 
ties which  constitute  the  individual ;  reputation  the  sum 
of  opinions  entertained  concerning  him.  Character  is 
interior;  reputation  ezternaL  Character  is  the  sub- 
Btanco  of  the  individual ;  reputation  is  the  shadow.  The 
word  is  used  in  this  statute,  and  in  the  similar  provisions 
embodied  in  section  328,  in  its  strict  and  proper  sense; 
and  requires  that  the  female  should  actually  be,  not  merely 
that  she  should  have  been  reputed  to  be  of  personal  virtue 
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up  to  the  time  of  the  seductioii  by  defendant  Carpenter 
i;.  People^  8  JBarb.,  603 ;  SafTord  v.  People,  1  Park,  Cr., 
474;  See  also  Andre  v.  State,  5  Clarke,  389;  Boak  v. 
State,  /d,  430. 

5  331.  The  subsequent  mamage  of  the  parties  is  a  JJi^gf^^®;' 
defense  to  a  prosecution  for  a  violation  of  the  last  def«n»«- 
section. 

See  Lawa  of  1848,  ch.  111. 


CHAPTER  n. 

ABiLiroONMENT  AJn>  NEGLECT  OF  OHILDBBy. 

Snnoar  332.  Deserting  child. 

333.  Omitting  to  provide  child  with  necessaries. 

5  332.  Every  parent  of  any  child  under  the  age  of  5^3^'"^ 
six  years,  and  every  person  to  whom  any  such  child 
has  been  confided  for  nurture  or  education,  who 
deserts  such  child  in  any  place  whatever,  with  intent 
wholly  to  abandon  it,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  seven  years,  or  in  a 
county  jail  not  exceeding  one  year. 

See  2  Bet,  Stai,,  665,  §  35. 

5  333.  Every  parent  of  any  child  who  willfully  omitting  to 

,  provide 

omits,  without  lawful  excuse,  to  perform  any  duty  chiidwith^ 
imposed  upon  him  by  law  to  furnish  necessary  food, 
clothing,  shelter,  or  medical  attendance  for  such  child, 
is  guilty  of  misdemeanor. 

Consult  the  Ctyil  Code  for  the  provisions  reported 
defining  the  duty  of  parental  support.  As  to  the  crimi- 
nality of  a  willful  omission  to  perform  this  duty.  See 
Beg.  V.  Chandler,  1  Jur.  K,  S.,  429 ;  25  Law  7!,  133 ;  Reg. 
V.  Gray,  1  Oox  Or,  Cos.,  326;  3  Jw,  K.  S.,  988;  Reg.  v. 
-,  5  Cox  Or.  Cae.,  279;  Beg.  v  Philpot^  6  M,  140. 
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CHAPTER  m. 


Adminla- 

terfng 

drags  with 

Intent  to 

procure 

mftfcar- 

rlage. 


Babmlttfng 
to  attempt 
to  procure 
miscarriage 


ABOBTIOKS  AM)  CONCEALING  DEATH  OF  INFANT. 

SEcnov  334.  Administering  drugs  with  intent  to  procure  miscarriage. 

335.  Submitting  to  attempt  to  procure  miscarriage. 

336.  Concealing  still  birth  or  death  of  infant 

g  334.  Every  person  who  provides,  supplies  or  ad- 
miDisters  to  any  woman,  whether  pregnant  or  not, 
or  prescribes  for  any  such  woman,  or  advises  or  pro- 
cures any  such  woman  to  take  any  medicine,  drug 
or  substance,  or  uses  or  employs  any  instrument,  or 
other  means  whatever,  with  intent  thereby  to  procure 
the  miscarriage  of  such  woman,  unless  the  same  is 
necessary  to  preserve  her  life,  is  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  three 
years  or  in  a  county  jail  not  exceeding  one  year. 

See  Laws  of  1845,  ch.  260,  §  2. 

l^iat  it  is  not  necessary  to  prove  that  the  medicine  was 
actually  taken,  see  State  v.  Murphy,  3  2>ufe^,  112.  Nor 
that  the  prisoner  was  present  when  it  was  taken.  Reg  v. 
Wilson,  1  Dears.  &  B.  127 ;  37  Eng,  L,  dk  JSq.y  606;  Reg 
V.  Farrow,  40  Eag.  L.  A  Eq.^  650.  Compare  also  Reg  v. 
Fretwell,  9  Cox  Cr.  Cos.,  152. 

S  335.  Every  woman  who  solicits  of  any  person 
any  medicine,  drug  or  substance  whatever,  and  takes 
the  same,  or  who  submits  to  any  operation  or  to  the 
use  of  any  means  whatever,  with  intent  thereby  to 
procure  a  miscarriage,  unless  the  same  is  necessary 
to  preserve  her  life,  is  punishable  by  imprisonment  in 
a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both. 


See  Laws  of  1845,  ch.  260,  §  3.  The  offense  of  wil- 
fully killing  an  unborn  quick  child  is  covered  by  provi- 
sions in  the  chapter  upon  IIoscicide. 

The  exception  ''unless  the  same  is  necessary  to  pre- 
serve her  life,"  is  found  in  Laws  of  1846,  ch.  22,  §  1.  See 
section  250,  supra.  And  is  introduced  in  this  and  the 
preceding  section  in  order  that  the  analogous  proviaioiui 
may  correspond. 
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5  336.  Every  person  who  endeavors  either  alone  or  2}5)*^Jf^^|°« 
by  the  aid  of  others  to  concea]  the  still  birth  of  any  ^^^l^^  ^^ 
child,  which  if  bom  alive  would  be  a  bastard,  or  the 
death  of  any  such  child  under  the  age  of  two  years, 
whether  such  person  be  the  mother  of  such  child  or 
Bot,  is  punishable  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  both. 

See  Laws  of  1845,  ch.  260,  §  4;  StaL  24  and  25  VicL^ 
I  ch.  100,  §  60. 

As  to  the  evidence  requisite  to  support  an  indictment 
for  concealing  the  birth  of  a  child,  see  Reg.  v.  Bird,  2 
I  Carr.  &  K,  817;  Reg.  v.  Goode,   6  id,  318;  Reg.  v 

Berriman,  /d,  388 ;  Reg.  v.  ,  /d,  391 ;  Reg.  v. 

Perry,  /d,  531;  24  L,  J.  (2.  5.),    137;  Reg.   v.   Opie, 
8  Cox  Cr.  Cos.,  332. 


OHAPTEE  IV. 

CHILD  STEALING. 

Sscnoir  337.  Definition  and  punishment  of  child  stealing. 

5  337.  Every  person  who  maliciously,  forcibly  or  Definition 
fraudulently  takes  or  entices  away  any  child  under  meluS? ***^' 
the  age  of  twelve  years,  with  intent  to  detain  and  iJ^,^"^®*^" 
conceal  such  child  from  its  parent,  guardian  or  other 
person  having  the  lawful  charge  of  such  child,  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  exceed- 
ing ten  years  or  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment 

2  Bev.  StaL,  665,  §  34.  The  words  "takes  or  entices," 
away  are  suhstituted  for  "  leads,  takes  or  carries  away,  or 
decoys  or  entices  away,"  merely  for  greater  coucisenesSi 
and  not  to  introduce  any  change  in  the  law. 
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OHAPTEE  V. 

BIGAMY,   INCEST  AND  THE  CHIMB  AGAINST  NATUIIB 

SEonON  338.  Bigamy  defined. 

339.  ExoeptioDS. 

340.  PunishmeDt  of  bigamy. 

341.  Other  unlawful  marriages. 

342.  Incest 

343.  Grime  agunst  nature. 

344.  Penetration  sufficient. 

SO[  S  338.  Every  person  who,  having  been  married  to 

another  who  remains  living,  marries  any  other  per^ 
son,  except  in  the  cases  specified  in  the  next  section, 
is  guilty  of  bigamy. 

See  2  Rev,  Stal,  68*7,  §  8.  Modification  of  (he  law.  The 
language  of  the  Revised  Statutes  is:  "Every  person 
having  a  husband  or  wife  living,  who  shall  marry  any 
other  person/'  Ac  Under  this  phraseology  it^was  held 
that  notwithstanding  the  exception  in  next  section, 
which  provided  that  the  previous  section  should  not  ex- 
tend to  any  person  by  reason  of  any  former  marriage 
which  had  been  dissolved  for  some  cause  other  than  the 
adultery  of  such  person,  a  person  who  married  again 
after  a  divorce  pronounced  for  his  or  her  own  adultery, 
was  not  guUty  of  bigamy.  A  divorced  person,  it  was 
held  could  not  be  said  to  have  a  "husband  or  wife  Hy- 
ing ''  within  the  meaning  of  section  8,  of  2  Beo.  SiaL,  687 ; 
People  V.  Hovey,  6  Barh.^  117. 

On  viewing  together  all  the  provisions  of  the  existing 
law  of  marriage,  divorce  and  bigamy  the  Commissioners 
believe  it  to  be  the  dear  intention  of  the  legislature  that 
where  a  divorce  is  granted  for  adultery,  the  innocent 
party  only  should  be  set  free  to  marry  again,  and  that  the 
guilty  one  should  remain  incapable  of  marrying  and  liable 
to  punishment  for  bigamy  if  he  assumes  so  to  do.  They 
have,  therefore  modified  the  language  of  the  provision  so 
as  to  avoid  the  possibility  of  the  rule  laid  down  in  Peo- 
ple V.  Hovey,  being  applied. 

It  may  be  added  that  the  reasoning  in  People  v,  Hovey 
which  was  decided  in  the  supreme  court  in  1849,  is  shaken 
by  the  decision  of  the  court  of  appeals  in  1850,  in  Wait 
V,  Wait,  4  Cfomstj  95.  In  that  case  it  was  held  that 
a  Woman  who  had  been  granted  a  divorce  from  her 
husband  for  his  adultery  is  entitled,  notwithstanding,  to 
dower  on  his  estate,  after  his  death;  under  the  language 
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of  1  Rev.  StaLj  740,  §  1,  yiz.:  **A  widow  fihall  be  en- 
dowed," Ac 

Except  perhaps  for  the  rule  that  penal  statutes  are  to 
be  strictl7  construed  it  would  seem  indisputable  that  if  a 
woman  so  divorced  were  to  be  deemed  to  become  the 
widow  of  her  former  husbaud  at  his  death  so  as  to  en- 
title her  to  dower,  she  must  be  held  to  have  remained  his 
wife,  notwithstandiug  the  divorce,  during  his  lifetime,  so 
as  to  render  his  subsequent  marriage  bigamy.  But  tlie 
language  employed  in  the  text,  will,  it  is  believed,  avoid 
all  question  upon  the  subject 

What  is  proof  of  marriage.  What  is  to  be  deemed  a 
marriage  is  left  to  the  operation  of  the  rules  of  law  gov- 
eming  that  relation.  It  is  generally  understood  that  a 
marriage  in  fact  must  be  proved,  and  that  mere  proof  of 
reputation  is  not  enough.  In  a  recent  case  in  the  court 
of  Appeals  this  rule  and  its  limit,  were  carefully  consid- 
ered. In  that  case  the  prosecution  to  establish  the  fact 
of  a  recent  marriage,  called  a  witness  who  testified  in 
substance  that  the  prisoner  conducted  her  to  a  house 
where  he  had  taken  rooms.  The  prisoner  went  out  and 
returned  with  a  person  represented  to  be  a  minister.  He 
was  dressed  like  one,  and  had  on  a  white  neck-tie.  She 
did  not  ask  his  name.  The  marriage  ceremony  was  then 
performed  by  this  person.  He  used  the  form  of  marriage 
of  the  Protestant  Episcopal  Church.  He  inquired  of  the 
witness  if  she  would  take  the  prisoner  for  her  husband, 
and  she  replied  in  the  affirmative ;  and  the  prisoner  was 
asked  if  he  would  have  her  for  his  wife,  and  upon  his 
replying  affirmatively,  the  minister  declared  them  man 
and  wife.  The  person  officiating  gave  her  a  certificate, 
using  a  partly  printed  form,  and  filling  in  the  blanks  by 
writing.  The  oertificate  was  taken  by  the  prisoner,  and 
put  in  his  trunk,  and  was  afterwards  seen  by  a  sister  of 
the  witness,  when  the  parties  were  living  together  as  man 
and  wife.  This  marriage  ceremony  was  followed  by  co- 
habitation, which  continued  for  about  a  year.  Held,  that 
even  if  to  constitute  a  valid  marriage,  it  must  be  solem- 
nized by  a  minister  or  magistrate,  the  evidence  was  suffi- 
cient prima  facie,  to  prove  a  marriage  in  fact.  A  person 
appeared  in  the  character  of  a  clergyman,  performed  the 
ceremony,  and  it  was  followed  by  cohabitation.  If  the 
person  officiating  was  not  a  clergyman,  it  was  for  the  ' 

prisoner  to  show  that  fact.  12  R,  396;  10  East,  282. 
But  in  this^  state  there  may  be  a  vali4  marriage,  though 
not  formally  solemnized  by  a  clergyman  or  consent  de- 
clared before  a  magistrate.  If  parties  competent  to  con- 
tract, in  the  presence  of  witnesses,  agree  together  to  be 
husband  and  wife,  and  afterwards  cohabit  and  recognize 
each  other  as  sucli,  it  is  a  sufficient  marriage  to  sustain 
an  indictment  for  bigamy  in  the  event  of  one  of  the 
parties  having  before  that  time  married  another,  who  is 
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8tiU  liviDg.  It  was  not  an  error  therefore  for  the  judge 
to  instruct  the  jury,  that  if  the  prisoDer  and  the  witness 
agreed,  in  the  presence  of  the  man  represented  to  be  a 
minister,  to  be  man  and  wife,  and  af},erwards  lived 
together  as  such,  that  was,  in  the  eye  of  the  law,  a  suffi- 
cient marriage  to  sustain  an  indictment  for  bigamy ;  tlie 
fact  that  the  prisoner  had,  before  ihat  time,  married  Sarah 
K  Blair,  and  she  was  then  living,  being  admitted;  and 
that  it  was  of  no  consequence  whether  the  man  repre- 
sented to  be  a  minister  was  such  or  not.  Marriage  in 
this  state  is  a  civil  contract,  and  does  not  require  the  in- 
tervention of  a  minister  or  magistrate  to  make  it  legal. 
Hayes  v.  People,  25  If,  F.,  390. 

Whether  the  prisoner's  confession  that  his  first  wife 
was  living  when  he  contracted  the  second  marriage  is 
sufficient  evidence,  see  Reg.  v.  Flaherty,  2  Catr.  A  K^ 
782;  Laugtry  v.  State,  30  AUl,  536;  Gorman  v.  State, 
23  Tex.,  646. 

szoepuons.      §  339.  The  last  section  does  not  extend : 

1.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife  by  such  marriage  has  been 
absent  for  five  successive  years  without  being  known 
to  such  person  within  that  time  to  be  living ;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage 
whose  husband  or  wife  by  such  marriage  has  absented 
himself  or  herself  from  his  wife  or  her  husband  and 
has  been  continually  remaining  without  the  United 
States  for  the  space  of  five  years  together ;  nor, 

3.  To  any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void,  annulled  or  dis- 
solved by  the  judgment  of  a  competent  court,  unless 
such  marriage  was  dissolved  upon  the  ground  of 
adultery  committed  by  such  person ;  nor, 

4.  To  any  person  by  reason  of  any  former  marriage 
with  a  husband  or  wife  who  has  been  sentenced  to 
imprisonment  for  life. 

Founded  upon  2  Rev.  Stat.,  687,  §  9. 

Svbd.  1.  What  proof  of  Iho  defendant's  knowledge  that 
the  former  husband  or  wife  was  living  when  the  secoud 
marriage  was  contracted,  is  proper,  depends  upon  the  facts 
of  each  case.    Reg.  v.  Ellis,  1  FosL  d:  F.,  309. 

Where  the  prisoner  was  indicted  for  bigamy,  and  no 
evidence  was  given  on  eiiher  side  as  to  the  prisouei's 
knowledge  that  his  wife  was  alive,  but  it  was  proved  that 
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thej  had  separated  hj  agreeiDent  in  1843,  and  that  in 
1857  the  prisoner  produced  her  at  a  trial  in  which  he 
was  interested;  Held^  that  it  was  for  the  jury  to  say 
whether  there  was  an  absence  of  knowledge  on  the  part 
of  the  prisoner  that  his  wife  was  alive  in  1855,  the  date 
of  the  second  marriage.  Reg.  r.  Cross,  1  Fast,  db  F.,  510. 

Upon  a  trial  for  bigamy,  where  it  appeared  that  the 
first  husband  had  been  continually  absent  from  tlie  priso- 
ner for  the  space  of  seven  years  next  preceding  the  sec- 
ond marriage,  the  jury  being  asked  to  consider  whether 
she  knew  her  husband  to  be  alive  at  the  time  of  the 
second  marriage ;  and,  if  not,  whether  she  had  had  the 
means  of  acquiring  the  knowledge :  found  that  they  had 
no  evidence  of  her  knowledge,  but  were  of  opinion  that 
she  had  the  means  of  acquiring  knowledge,  if  she  had 
chosen  to  make  use  of  them:  Biddy  that  upon  that  find- 
ing the  conviction  could  not  be  sustained,  inasmuch  as  it 
left  it  uncertain  whether,  in  fact,  she  had  or  had  not  the 
knowledge.  Reg.  v.  Briggs,  1  Cox  Crim.  Cas.^  175. 

That  express  proof  that  the  former  husband  or  wife 
was  living  is  not  always  required,  but  strong  presumption 
of  continued  life  may  suffice.  See  Gorman  v.  State,  23 
Tex.,  646. 

SvJbd.  3  In  order  to  attain  greater  conciseness,  and  to 
render  the  provisions  of  the  text  conformable  to  the 
nomenclature  respecting  proceedings  in  courts  of  justice 
introduced  by  the  Code  of  Procedure,  subdivision  3  in 
the  text  is  substituted  for  the  following  subdivisions  of 
the  section  as  it  stands  in  the  Revised  Statutes: 

"  3.  To  any  person  by  reason  of  any  former  marriage 
which  shall  have  been  dissolved  by  the  decree  of  a  com- 
petent court  for  some  cause  other  than  the  adultery  of 
such  person :  nor, 

"  4.  To  any  person  by  reason  of  any  former  marriage 
which  shall  have  been  pronounced  void  by  the  sentence 
or  decree  of  any  competent  court  on  the  ground  of  nullity 
of  the  marriage  contract;  nor, 

"  6.  To  any  person  by  reason  of  any  former  marriage 
contracied.by  such,  person,  within  the  age  of  legal  con- 
sents, and  which  shall  have  been  annulled  by  the  decree 
of  a  competent  court." 

Place  of  trial.  The  substance  of  the  provisions  of  2 
Rev.  Stat.j  688,  §  10,  declaring  bigamists  triable  in  the 
county  where  apprehended  as  well  as  in  the  county 
where  the  offense  was  committed  has  been  embodied  in 
Bqp.  Code  Cr.  Pro.^  §  135. 

5  340.  Every  person  guilty  of  bigamy  is  punishable  ^J^^^Jj 
by  imprisonment  in  a  state  prison  not  exceeding  five  ^'k*^^- 
years. 

See  2  Rev,  Stat,  687,  §  8. 
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nnlawftii  S  341.  Every  person  who  kDowingly  marries  the 
maniages.  husband  or  wife  of  another,  in  any  case  in  which 
such  husband  or  wife  would  be  punishable  according 
to  the  foregoing  provisions,  is  punishable  by  impri- 
sonment in  a  state  prison  not  exceeding  five  years 
or  in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  both 
such  fine  and  imprisonment. 

See  2  Hev,  StaL^  688,  §  11.  That  proyisioxif  as  now  in 
foroe,  applies  only  to  unmarried  persons;  the  idea  being, 
doubtless,  that  a  married  person  who  knowingly  marriea 
the  husband  or  wife  of  another,  is  punishable  for  the 
higher  offense  of  bigamj,  by  reason  of  his  or  her  own 
previous  marriage.  But  to  sustain  a  prosecution  for 
bigamy  the  people  must  be  prepared  to  prove  the  first 
marriage  of  the  accused.  A  case  might  arise  in  which  a 
married  person  contracting  a  marriage  with  a  husband  or 
wife  of  another  might  escape  an  indictment  for  bigamy 
for  want  of  evidence  of  an  earlier  marriage,  and  yet,  if 
indicted  under  section  11  of  2  Eev.  StoL^  688,  defeat  the 
prosecution  by  proof  of  such  earlier  marriage.  The  Com- 
missioners have,  therefore,  omitted  the  word  "unmar- 
ried." It  may  be  remarked  that  by  a  subsequent  section 
it  is  provided  that  where  an  act  or  omission  is  made 
punishable  in  different  ways  by  different  provisions  of 
this  Code,  it  may  be  punished  under  either  of  said  provi- 
sions, but  not  under  more  than  one.  Therefore,  under  the 
above  sections,  as  reported  by  the  Commissioners,  a  per- 
son supposed  to  be  married,  and  charged  with  marrying 
the  husband  or  wife  of  another  may  be  indicted  either 
for  bigamy  under  section  338,  or  for  the  felony  prohibited 
by  section  341,  according  as  it  may  be  easiest  to  prove 
the  former  marriage  of  the  accused  or  that  of  the  per- 
son with  whom  the  accused  has  now  intermarried. 

Incest.  §  342.  Persons  who,  being  within  the  degrees  of 

consanguinity  within  which  marriages  are,  by  section 
30  of  the  Civil  Code,  declared  incestuous  and  void, 
intermarry  with  each  other,  or  commit  adultery  or 
fornication  with  each  other,  are  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  ten 
years, 

2  Bev.  Stat,  688,  §  12. 

Crime  g  343.  Evcry  person  who  is  guilty  of  the  detestable 

nature.       aud  abomiuablc  crime  against  nature,  committed  with 
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maokiiid  or  with  any  animal,  is  punishable  by  impii- 
8onmeut  in  a  state  prison  not  exceeding  ten  years. 

Ibid,  g  20;  24  and  25  Viet^  ch.  100,  §  61. 

S  344.  Any  sexual  penetration,  however  slight,  is  ^j^^t 
snfScient  to  complete  the  crime  against  nature.  '^^^' 

See  2  i2M.  StaL,  735,  §  18. 

OHAPTEE  VI. 

VIOLATINQ    SEPULTUEB  AND  THE   KEMAIKTS   OF   THE 

DEAD. 

Sicnov  345.  Right  to  direct  disposal  of  one's  own  bodj  after  death. 

346.  Duty  of  buriaL 

347.  Burial  in  other  states. 

348.  Dissection  when  allowed. 

349.  Unlawful  dissection  a  misdemeanor. 

350.  Remains  after  dissection  must  be  buried. 

351.  Dead  limb  or  member  of  a  human  bodj. 

352.  Who  are  charged  with  dutj  of  burial. 

353.  Punishment  for  omitting  to  bury. 
354  Who  entitled  to  custody  of  a  body. 

355.  Unlawful  removal  of  or  interference  with  the  bodies  of  the 

dead. 

356.  Purchasing  corpses  forbidden. 

357.  Unlawful  interference  with  places  of  bnriaL 

358.  Removal  from  one  burial  place  to  another. 

359.  Arresting  or  attaching  a  dead  body. 

360.  Disturbing  funerals. 

361.  Defacing  tombs,  monuments,  &a 

362.  Unlawful  dissection. 

§345.  Every  person  has  the  right  to  direct  the  J/^wtdit. 
manner  in  which  his  body  shall   be  disposed  of  JSSo'wn 
after  his  death ;  and  to  direct  the  manner  in  which  SSJtV'^ 
any  part  of  his   body  which   becomes    separated 
therefrom  during  his  lifetime  shall  be  disposed  of. 
The  provisions  of  this  chapter  do  not  apply  where 
such  person  has  given  directions  for  the  disposal  of 
his  body  or  any  part  thereof  inconsistent  with  those 
provisions. 

§  346.  Except  in  the  cases  in  which  a  right  to  dis-  Jjjg^ 
sect  a  dead  body  is  expressly  conferred  by  law,  every 
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Burial  in 
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when  al- 
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dead  body  of  a  human  being  lying  within  this  state 
must  be  decently  buried  within  a  reasonable  time 
after  the  death. 

g  347.  The  last  section  does  not  affect  the  right  to 
carry  the  dead  body  of  a  human  being  through  this 
state,  or  to  remove  from  this  state  the  body  of  a  per- 
son dying  within  it,  for  the  purpose  of  burying  the 
same  in  another  state. 

g  348.  The  right  to  dissect  the  dead  body  of  a 
human  being  exists  in  the  following  cases : 

1.  In  the  cases  defined  in  section  845  of  the  Politi- 
cal Code ; 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold 
an  inquest  upon  the  body,  so  far  as  such  coroner 
authorizes  dissection  for  the  purposes  of  the  inquest 
and  no  further ; 

3.  Whenever  and  so  far  as  the  husband  or  next  of 
kin  of  the  deceased,  being  charged  by  law  with  the 
duty  of  burial,  authorizes  dissection  for  the  purpose 
of  ascertaining  the  cause  of  death,  and  no  further. 

g  349.  Every  person  who  makes  or  causes  or  pro- 
cures to  be  made  any  dissection  of  the  body  of  a 
human  being,  except  by  authority  of  law,  or  in  pur- 
suance of  a  permission  given  by  the  deceased,  is 
guilty  of  a  misdemeanor. 

g  350.  In  all  cases  in  which  a  dissection  has  been 
made,  the  provisions  of  this  chapter,  Fcquiring  the 
burial  of  a  dead  body,  and  punishing  interference 
with  or  injuries  to  a  dead  body,  apply  equally  to  the 
remains  of  the  body  dissected,  as  soon  as  the  lawful 
purposes  of  such  dissection  have  been  accomplished. 

Deaaiimh        g  351.  All  provisious  of  this  chapter  requiring  the 

or  member 

ofa  human  buTial  of  a  dead  body,  or  punishing  interference  with 
or  injuries  to  a  dead  body,  apply  equally  to  any  dead 
limb  or  member  of  a  human  body,  separated  there- 
from during  lifetime. 
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S  352.  The  duty  of  baryin?  the  body  of  a  deceased  ^^o  «r« 

,,  ,,  charged 

person  devolves  upon  the  persons  hereinafter  specified :  q}^^^ 

1.  If  the  deceased  were  a  married  woman  the  duty 
of  burial  devolves  upon  her  husband ; 

2.  If  the  deceased  were  not  a  married  woman,  but 
left  any  kindred ,  the  duty  of  burial  devolves  upon 
the  person  or  persons  in  the  same  degree  nearest  of 
kin  to  the  deceased,  being  of  adult  age,  and  within 
this  state,  and  possessed  of  sufficient  means  to  defray 
the  necessary  expenses ; 

3.  If  the  deceased  left  no  husband,  nor  kindred, 
answering  the  foregoing  description,  the  duty  of 
burial  devolves  upon  the  coroner  conducting  an  in- 
quest upon  the  body  of  the  deceased,  if  any  such 
inquest  is  held,  if  none,  then  upon  the  persons 
charged  with  the  support  of  the  poor  in  the  locality 
in  which  the  death  occurs ; 

4.  In  case  the  person  upon  whom  the  duty  of 
burial  is  cast  by  the  foregoing  provisions  omits  to 
make  such  burial  within  a  reasonable  time,  the  duty 
devolves  upon  the  person  next  specified ;  and  if  all 
omit  to  act,  it  devolves  upon  the  tenant,  or,  if  there 
is  no  tenant,  upon  the  owner  of  the  premises,  or  mas- 
ter, or,  if  there  is  no  master,  upon  the  owner  of  the 
vessel  in  which  the  death  occurs  or  the  body  is  found. 

§353.  Every  person  upon  whom  the  duty  of  making  ^^^}^^ 
burial  of  the  remains  of  a  deceased  person  is  imposed  2J*^^*°« 
by  law,  who  omits  to  perform  that  duty  within  a  rea- 
sonable time,  is  guilty  of  a  misdemeanor;  and,  in 
addition  to  the  punishment  prescribed  therefor,  is 
Mable  to  pay  to  the  person  performing  the  duty  in 
bis  stead,  treble  the  expenses  incurred  by  the  latter  in 
making  the  burial,  to  be  recovered  in  a  civil  action. 


COft. 


g  354.  The  person  charged  by  law  with  the  duty  J^f^tS'SSi 
of  burying  the  body  of  a  deceased  person  is  entitled  ^^f  • 
to  the  custody  of  such  body  for  the  purpose  of  bury- 
ing it ;  except  that  in  the  cases  in  which  an  inquest 
is  required  by  law  to  be  held  upon  a  dead  body,  by  a 
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coroner,  snch  coroner  is  entitled  to  its  custody  until 
such  inquest  has  been  completed. 

Unlawful         (X  355.  Every  person  who  removes  any  part  of  the 

removal  of  •*^  "^  , 

renco  with  ^^^  body  of  a  human  being  from  any  grave  or  other 
S^thJdSd.  Pl^ce  where  the  same  has  been  buried  or  from  any 
place  where  the  same  is  deposited  while  awaiting 
burial,  with  intent  to  sell  the  same,  or  to  dissect  it 
without  authority  of  law,  or  from  malice  or  wanton- 
ness, is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  five  years,  or  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

This  section  embraces  the  provisions  of  2  Rev.  Stat., 
688,  §  13,  extended  so  as  to  embrace  the  case  of  remov- 
ing a  part  only  of  the  remains  of  a  deceased  person,  and 
also  to  embrace  the  case  of  removal  of  remains  while  yet 
unburied.  In  Reg.  v.  Sharpe  (40  Eng.  L.  <k  Eq.^  681),  it 
appeared  that  the  prisoner  had,  without  leave,  entered  a 
burying  ground,  and  without  authority  from  the  custo- 
dians, had  disinterred  a  corpse,  and  removed  it  The 
removal  was  conducted  in  a  proper  manner,  the  corpse 
was  that  of  the  prisoner's  mother,  and  his  motive  for  the 
removal  was  to  bury  her  remains  in  a  church-yard  with 
the  body  of  his  father,  then  recently  deceased.  Hddf 
that  the  disinterment  was  a  misdemeanor.  The  mere 
fact  that  the  defendant  acted  from  praiseworthy  motives, 
was  no  defense.  Neither  does  the  English  law  recognize 
the  right  of  any  one  child  to  the  corpse  of  its  parent  It 
recognizes  no  property  in  a  corpse.  Nor  will  relation- 
ship justify  the  taking  of  a  corpse  away  from  the  grave 
where  it  has  been  buried. 

The  present  statute  of  this  state,  however,  from  which 
the  section  in  the  text  is  taken,  has  regard  to  the 
motives  from  which  the  act  is  done.  The  Commissioners 
have  adhered  to  this  principle;  leaving  a  disinterment  to 
pass  without  criminal  punishment  if  the  unworthy  mo- 
tives specified  in  the  section  are  not  proved  to  have  actu- 
ated the  defendant  and  if  tliere  was  nothing  in  the 
manner  of  performing  it,  amounting  to  an  oflfense  under 
other  provisions  of  the  Code. 


pnrchaeiBg      S  356.  Evcry  x>erson  who  purchases,  or  who  receives, 
bidSSS!  *""  except  for  the  purpose  of  burial,  any  dead  body  of  a 
human  being,  knowing  that  the  same  has  been  re- 
moved contrary  to  the  last  section,  is  punishable  by 
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impiisoDment  in  a  state  prisou  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or 
by  a  fine  not  exceeding  five  hundred  doUars,  or  by 
both  such  fine  and  imprisonment. 

Bee  2  Rev,  Stat,  688,  §  14. 

5  357.  Every  person  who  opens  any  grave  or  other  JJ^Jj^ 
place  of  burial,  temporary  or  otherwise,  or  who  breaks  JJJ^a^V ^ 
open  any  building  wherein  any  dead  body  of  a  human  ^"^'^* 
being  is  deposited  wliile  awaiting  burial,  with  intent, 
either: 

1-  To  remove  any  dead  body  of  a  human  being  for 
the  purpose  of  selling  the  same,  or  for  the  purpose  of 
dissection;  or, 

2.  To  steal  the  coflBln,  or  any  part  thereof,  or  any- 
thing attached  thereto,  or  connected  therewith,  or  the 
Ycstments  or  other  articles  buried  with  the  same. 

Is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  two  years,  or  in  a  county  jail  not  ex- 
ceeding six  months,  or  by  a  fine  not  exceeding  two 
hnndred  and  fifty  dollars,  or  by  both  such  fine  and 
imprisonment. 

2  Bev.  Stat,  688,  §  16. 

g  358.  Whenever  a  cemetery  or  other  place  cf  JSJJ^one 
burial  is  lawfully  authorized  to  be  removed  fi:om  one  to2Ji^«? 
place  to  another,  the  right  and  duty  to  disinter, 
remove  and  rebury  the  remains  of  bodies  there 
lying  buried,  devolves  upon  the  persons  named  in 
section  352,  in  the  order  in  which  they  are  there 
named ;  and,  if  they  all  fail  to  act,  then  upon  the 
lawful  custodians  of  the  place  of  burial  so  removed. 
Every  omission  of  such  duty  is  punishable  in  the 
same  manner  as  other  omissions  to  perform  the  duty 
of  making  burial  are  made  punishable  by  section 
353. 

§  359.  Every  person  who  arrests  or  attaches  any  -^/JJJ*|5|? 
dead  body  of  a  human  being  upon  any  debt  or  {^|*/*** 
demand  whatever,  or  detains  or  claims  to  detain  it 
for  any  debt  or  demand,  or  upon  any  pretended  lien 
or  charge,  is  guilty  of  a  misdemeanor. 
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g  360.  Every  person  who  willfully  disturbs,  inter- 
rupts or  disquiets  any  assemblage  of  people  met  for 
the  purpose  of  any  funeral ;  or  who,  without  autho- 
rity of  law,  obstructs  or  detains  any  persons  engaged 
in  carrying  or  accompanying  any  dead  body  of  a 
human  being  to  a  place  of  burial,  is  guilty  of  a  mis- 
demeanor. 

S  361.  Every  person  who  willfully  defaces,  breaks, 
destroys  or  removes  any  tomb,  monument  or  grave- 
stone erected  to  any  deceased  person,  or  any  me- 
mento or  memorial,  or  any  ornamental  plant,  tree 
or  shrub  appertaining  to  the  place  of  burial  of  a 
human  being,  without  authority  from  the  owner  of 
the  soil,  and  husband  or  wife,  or  if  there  be  no  hus- 
band or  wife,  then  from  the  next  of  kin  of  the  deceased, 
is  guilty  of  a  misdemeanor. 

g  362.  Every  person  who  violates  any  of  the  pro- 
visions of  sections  845,  846,  or  847  of  the  Political 
Gode,  relative  to  dissection,  is  guilty  of  a  misde- 
meanor. 


OHAPTEE  Vn. 


INDECENT  EXPOSUEES,  OBSCENE  EXHIBITIONS,  BOOKS 
AND  PRINTS,  AND  BAWDY  AND  OTHEB  DISOBDEBLY 
HOUSES. 

Sbohon  363.  Indecent  exposures,  exhibitions,  pictui^ps,  Ac. 
364  Seizure  of  indecent  articles  authorized. 

366.  Their  character  to  be  Bummarilj  determined. 
866.  Their  destruction. 

367.  Keeping  bawdy  house. 

368.  Keeping:  disorderly  house. 

369.  Letting  building  for  unlawful  purposes. 

Jndecwit^        §  363.  Every  person  who,  willfully  and  lewdly, 

iSsS  either : 

1.  Exposes  his  person,  or  the  private  parts  thereof, 
in  any  pablic  place,  or  in  any  place  where  there  are 
present  other  persons  to  be  offended  or  annoyed 
thereby;  or, 
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2.  Procures,  counsels  or  assists  any  person  so  to 
expose  himself,  or  to  take  part  in  any  model  artist 
exhibition,  or  to  make  any  other  exhibition  of  him- 
self to  public  view,  or  to  the  view  of  any  number  of 
persons,  such  as  is  offensive  to  decency,  or  is  adapted 
to  excite  to  vicious  or  lewd  thoughts  or  acts ;  or, 

3.  Writes  or  composes,  stereotyi)es,  prints,  pub- 
lishes, sells,  distributes,  or  keeps  for  sale,  or  exhibits 
any  obscene  or  indecent  writing,  pai>er  or  book,  or 
designs  or  copies,  draws  or  engraves,  paints,  or  other- 
wise prepares  any  obscene  or  indecent  picture  or  print, 
or  moulds,  cuts,  casts,  or  otherwise  makes  any  obscene 
or  indecent  figure;  or, 

4.  Writes,  composes  or  publishes  any  notice  or 
advertisement  of  any  such  writing,  paper,  book, 
picture,  print  or  figure;  or  any  notice  or  advertise- 
ment of  any  cure,  specific  or  medicine  for  venereal 
or  other  kindred  diseases,  or  for  producing  or  facili- 
tating menstruation,  or  for  producing  or  facilitating 
a  miscarriage  in  females ;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad  or  other 
words,  in  any  public  place  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby, 

Is  guilty  of  a  misdemeanor. 

See  Reg.  v.  Holmes,  22  Law  A  J.  {M.  C.\  122; 
Reg:.  V.  Watson,  2  Ck)x  Cr.  Cos.,  376;  Reg. 
V.  Webb,  3  /d,  183;  Reg.  v.  Orchard,  I<L, 
248;  Dugdale  v.  Queen,  I  £L  &  B,,  435. 

g  364.  Every  person  who  is  authorized  or  enjoined  seimre  of 
to  arrest  any  person  for  a  violation  of  subdivision  3  *'^M®?^ 
of  the  last  section,  is  equally  authorized  and  enjoined 
to  seize  any  obscene  or  indecent  writing,  paper,  book, 
picture,  print  or  figure  found  in  possession  or  under 
the  control  of  the  person  so  arrested,  and  to  deliver 
the  same  to  the  magistrate  before  whom  the  person 
so  arrested  is  required  to  be  taken. 

Provisions  regulating  the  issuing  and  execution  of 
searcli  warrants,  applicable  to  cases,  among  others,  where 
it  is  desired  to  discover  property  which  is  in  possession 
of  any  person  with  intent  to  use  it  as  the  means  of  com- 
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Their  do- 
gtraction. 


EeeplDg 

hawdy 

hoaae. 
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honae. 


mitting  a  public  offensei  are  reported,  Code  Cr.  JV.,  §§ 
862,  883. 

§  365.  The  magistrate  to  whom  any  obscene  or  in- 
decent "writing,  paper,  book,  picture,  print  or  figure, 
is  delivered  pursuant  to  the  foregoing  section,  shall» 
upon  the  examination  of  the  accused,  or,  if  the  ex- 
amination is  delayed  or  prevented,  without  awaiting 
such  examination,  determine  the  character  of  such 
writing,  paper,  book,  picture,  print  or  figure,  and  if 
he  finds  it  to  be  obscene  or  indecent  he  shall  cause  the 
same  to  be  destroyed,  or  to  be  delivered  to  the  district 
attorney  of  the  county  in  which  the  accused  is  liable 
to  indictment  or  trial,  as  the  interests  of  justice  in  his 
judgment  require.  But  not  more  than  two  copies 
of  any  one  writing,  paper,  book,  picture,  print  or 
figure,  shall  be  delivered  to  the  district  attorney. 

g  366.  Upon  the  conviction  of  the  accused  such 
district  attorney  shall  cause  any  writing,  paper,  book, 
picture,  print  or  figure,  in  respect  whereof  the  ac- 
cused stands  convicted  and  which  remains  in  the  pos- 
session or  under  the  control  of  such  district  attorney, 
to  be  destroyed. 

g  367.  Every  person  who  keeps  any  bawdy  house, 
house  of  ill-fame,  of  assignation,  or  of  prostitution, 
or  any  other  house  or  place  for  persons  to  visit  for 
unlawful  sexual  intercourse  or  for  any  other  lewd,  ob- 
scene or  indecent  purpose,  is  guilty  of  a  misdemeanor. 

g  368.  Every  person  who  keeps  any  disorderly 
house,  or  any  house  of  public  resort  by  which  the 
peace,  comfort  or  decency  of  the  immediate  neigh- 
borhood is  habitually  disturbed,  or  who  keeps  any  inn 
in  a  disorderly  manner,  is  guilty  of  a  misdemeanor. 

See  2  BisK  Or.  X.,  §  251. 


Letting 
balldlnff  for 


g  369.  Every  person  who  lets  any  building  or  por- 

SSJtoaM.  *^^^  ^^  ^°y  building  knowing  that  it  is  intended  to 
be  used  for  any  purpose  declared  punishable  by  this 
chapter,  or  who  otherwise  permits  any  building  or 
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portioB  of  any  building  to  be  so  used,  is  guilty  of  a 
misdemeanor. 

See  2  Bev.  Stat,  702,  §  29;  Abrahams  v.  State,  4 
JowOf  541;  State  v,  Abrahams,  6  Clarke,  117. 


OHAPTEE  Vm. 

LOTTERIES. 

SEcncnr  370.  "  Lottery  "  defined. 

371.  Lottery  declared  a  public  nuisance. 

372.  Setting  up  lotteries. 

373.  Selling  lottery  tickets. 

374.  Buying  lottery  tickets. 

375.  Advertising  lotteries. 

376.  Oflfering  property  for  disposal  dependent  upon  the  drawing 

of  any  lottery. 

377.  Lottery  offices. 

378.  Advertising  lottery  offices. 

379.  Insuring  lottery  tickets,  Ac 

380.  Advertising  offers  to  insure  lottery  tickets. 

381.  Property  offered  for  disposal  in  lotteries,  forfeited. 

382.  Letting  building  for  lottery  purposes. 

383.  Lotteries  out  of  this  state. 

384.  Advertisements  by  persons  out  of  the  state. 

5  370.  A  lottery  is  any  scheme  for  the  disposal  or  "Lotterj" 


distribution  of  property  by  chance  among  persons 
who  have  paid  or  promised  or  agreed  to  pay  any 
valuable  consideration  for  the  chance  of  obtaining 
such  property  or  a  portion  of  it,  or  for  any  share  of, 
or  interest  in  such  property,  upon  any  agreement, 
understanding  or  expectation  that  it  is  to  be  distri- 
buted or  disposed  of  by  lot  or  chance ;  whether  called 
a  lottery,  a  raffle,  or  a  gift  enterprise,  or  by  whatever 
name  the  same  may  be  known. 

See  1  Bev.  Stai.,  665,  §  22  j  Governor  of  Alms  House 
V.  American  Art  Union,  7  N".  F.,  228;  Bouvier's  Law 
Diet  J  tit  Lottery;  Mass,  Gm.  Stat,  823,  §  1.  In  the 
popular  use  of  the  above  mentioned  terms  a  lottery  is  a 
distribution  by  chance  of  several  prizes  among  purchaser^ 
of  separate  chances :  a  raffle  is  a  disposal  by  chance  of  a 
single  prize  among  purchasers  of  separate  chances ;  and 
a  gift  enterprise  is  a  disposal  of  property  in  mass  to  a 
,  body  of  shareholders,  upon  an  understanding  or  expecta* 

I  tion  that  they  will  decide  it  among  themselves  by  chance. 

18 


defined. 
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But  as  all  schemes  of  this  description  arc  involred  in  a 
common  condemnation  and  punisLment,  the  retaining  of 
these  distinctions  in  the  siatute  book  will  serve  no  im- 
portant purpose  in  defining  the  offense,  while  it  will 
embarrass  prosecutions  bj  suggesting  questions  as  to  the 
requisite  averments  in  the  indictment  The  Commission- 
ers have,  therefore,  defined  the  word  "  lottery  "  broadlj 
enough  to  cover  all  these  homogeneous  devices,  in  order 
that  that  word  may  be  intelligibly  used  as  including  alL 
As  to  unlawfulness  of  "gift  enterprises,"  see  Woodea 
V.  Shotwell,  4  Zabr.^  789 ;  Bell  v.  State,  5  Sneed,  607. 

Lottery  de.       g  371.  Evcry  lottciy  is  unlawful  and  a  common 
public  nui-   and  public  nuisance. 

Banco.  ^ 

See  1  Rev.  StaL,  665,  §  26;  Const,  of  1846,  artw  1,  § 
10.  This  provision  of  the  Constitution,  viz. :  "  Nor  shall 
any  lottery  hereafter  be  authorized,  or  any  sale  of  lottery- 
tickets  allowed  within  this  state;"  has  rendered  obsolete 
many  of  tlie  distinctions  of  our  former  laws  relative  to 
lotteries,  and  has  enabled  the  Commissioners  to  present 
provisions  much  more  brief  and  simple  than  those  of 
the  Revised  Statutes  and  subsequent  enactments,  while 
ihey  are  also  in  reality  more  stringent 

It  may  here  be  remarked  that,  in  view  of  the  modifi- 
cation of  the  law,  since  the  enactment  of  the  Revised 
Statutes,  by  which  all  lotteries  are  made  unlawful,  the 
Commissioners  have  regarded  lottery  tickets  as  no  longer 
the  subject  of  property  which  the  law  will  be  sedulous 
to  protect;  and  they  have  omitted  those  provisions  of 
the  Revised  Statutes  which  made  forgery  and  larceny  of 
such  tickets  punishable.  The  reasons  upon  which  the 
forgery  of  foreign  bank  notes  of  a  particular  denomina- 
tion has  been  held  criminal  notwithstanding  the  circu- 
lation of  bills  of  such  denomination  has  been  made 
unlawful,  are  not  considered  fully  applicable  to  the  caae 
of  lottery  tickets. 

Setting  np  §372.  Evcrj  pcFson  who  contrives,  prepares,  sets 
lotteries.  ^^^  proposcs  ov  draws  any  lottery,  is  punishable  by  a 
fine  equal  to  double  the  amount  of  the  whole  sum  or 
value  for  which  such  lottery  was  made ;  and  if  such 
amount  cannot  be  ascertained,  then  by  imprisonment 
in  a  state  prison  not  exceeding  two  years,  or  by  im- 
prisonment in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  of  two  thousand  five  hundred  dollars,  or 
by  both  such  fine  and  imprisonment. 

See  1  Rev.  Stat,  665,  §  27. 
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S  373.  Every  person  who  sells,  gives,  or  in  any  semng 
manner  whatever  fiiruishes  or  transfers  to  or  for  any  ^icJ^eu. 
other  person,  any  ticket,  chance,  share  or  interest,  or 
any  paper,  certificate  or  instrument,  purporting  or 
represented  or  understood  to  be,  or  to  represent  any 
ticket,  chance,  share  or  interest  in  or  depending  upon 
the  event  of  any  lottery,  is  guilty  of  a  misdemeanor. 

1  Rev.  StaL,  666,  §  29. 

5  374.  Every  person  who  buys,  or  in  any  manner  Bnying 

lottery 

whatever  accepts  or  receives  for  himself  or  another,  uckeu. 
any  ticket,  chance,  share  or  interest,  or  any  paper, 
certificate,  or  instrument,  purporting  or  represented 
or  understood  to  be,  or  to  represent  any  ticket,  chance, 
share  or  interest  in  or  depending  upon  the  event  of 
any  lottery,  forfeits  ten  dollars,  to  be  recovered  by  the 
persons  charged  with  the  support  of  the  poor  in  the 
locality  where  the  offense  was  committed. 

g  375.  Every  person  who,  by  writing  or  printing,  AdyeniMng 
by  circulars  or  letters,  or  in  any  other  way,  advertises 
or  publishes  any  account  of  any  lottery,  stating  when 
or  where  the  Scime  is  to  be  or  has  been  drawn,  or 
what  are  the  prizes  or  any  of  them  therein,  or  the 
price  of  a  ticket  or  of  any  share  or  interest,  or  where 
it  may  be  obtained,  or  in  any  way  aiding  or  assisting 
the  same,  pr  adapted  to  induce  persons  to  adven- 
ture therein,  is  guilty  of  a  misdemeanor. 

Founded  upon  1  Rev.  Stat.^  665,  §  28 ;  the  punishment 
being  modified  to  correspond  with  other  provisions  of  the 
Code. 

S  376.  Everv  person  who  offers  for  sale,  distribu-  offering 

^^  *'    *  property 

tion  or  disposition  in  any  way,  any  real  or  personal  depelTcPcn?^ 
property,  or  things  in  action,  or  any  interest  therein,  a?awing%f 
to  be  determined  by  lot  or  chance  that  shall  be  do-  ^"y^^^^^^^J^' 
pendent  upon  the  drawing  of  any  lottery,  within  or 
out  of  this  state ;  and  every  person  who  sells,  fur- 
nishes or  procures,  or  causes  to  be  sold,  furnished  or 
procured  in  any  manner  whatsoever,  any  chance 
or  share,  or  any  interest  whatever,  in  any  property 
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offered  for  sale,  distribution  or  disposition  in  violar 
tion  of  this  section,  or  any  ticket  or  other  evidence 
of  any  chance,  share  or  interest  in  such  property,  is 
guilty  of  a  misdemeanor. 

See  1  Bev.  Stat,  666,  §  30. 

Lottery  g  377.  Evcry  person  who  opens,  sets  up  or  keeps, 

by  himself,  or  by  any  other  person  or  persons,  any 
office  or  other  place  for  registering  the  numbers  of 
any  ticket  in  any  lottery,  or  for  making,  receiving  or 
registering  any  bets  or  wagers  upon  the  drawing,  de- 
termination or  result  of  any  lottery,  is  punishable  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars. 

1  Hev.  Stat.,  66T,  §§  34,  3T. 

Adrertising  S  378.  Evcry  pcrsou  who  by  writing  or  printing, 
Imcw.  by  circulars  or  letters,  or  in  any  other  way,  advertises 
or  publishes  any  accoimt  of  the  opening,  setting  up  or 
keeping  of  any  office  or  other  place  for  either  of  the 
purposes  prohibited  by  the  last  section,  is  guilty  of  a 
misdemeanor. 

Seel  Rev,  SiaL,  66*7,  §  37 ;  /d,  665,  §  28. 

Tnraring  §  379.  Evcry  person  who  insures  or  receives  any 
uckeu,  Ac  consideration  for  insuring  for  or  against  fhe  drawing 
of  any  ticket,  share  or  interest  in  any  lottery,  or  for 
or  against  the  drawing  of  any  number,  or  ticket,  or 
number  of  any  ticket  in  any  lottery ;  and  every  i)er- 
son  who  receives  any  valuable  consideration  upon 
any  agreement  to  pay  any  sum,  or  to  deliver  any 
property  or  thing  in  action  in  the  event  that  any 
ticket,  share  or  interest  in  any  lottery,  or  any  number, 
or  ticket,  or  number  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or 
not  drawn  on  any  particular  day,  or  in  any  particular 
order;  and  every  person  who  promises,  agrees  or 
offers  to  pay  any  sum  of  money  or  to  deliver  any 
property  or  thing  in  action,  or  to  do,  or  forbear  to  do 
anything  for  the  benefit  of  any  other  person,  with  or 
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withont  consideration,  upon  any  event  whatever  con- 
nected with  any  lottery,  is  guilty  of  a  misdemeanor. 

See  1  Eev.  Stat,  667,  g§  36,  37. 

g  380.  Every  person  who  by  writing  or  printing,  by  offJr7to  *°' 
circulars  or  letters,  or  in  any  other  way,  advertises  or  {io- ucteu. 
publishes  any  olter,  notice,  or  proposal  for  any  viola- 
tion of  the  last  section,  is  guilty  of  a  misdemeanor. 

5  381.  All  property  offered  for  sale,  distribution  or  ^K7or 
disposition,  in  violation  of  the  provisions  of  this  chap-  hltu^fli  ^^ 
ter,  is  forfeited  to  the  people  of  this  state,  as  well  '°'^***^*^- 
before  as  after  the  determination  of  the  chance  on 
which  the  same  was  dependent.    And  it  is  the  duty 
of  the  respective  district  attorneys,  to  demand,  sue 
for  and  recover,  in  behalf  of  this  state,  all  property 
so  forfeited,  and  to  cause  the  same  to  be  sold  when 
recovered,  and  to  pay  the  proceeds  of  the  sale  of  such 
proiuirty,  and  any  moneys  that  may  be  collected  in 
any  such  suit,  into  the  county  treasury,  for  the  benefit 
of  the  poor. 

See  1  JRev.  Stat,  666,  §  31. 

S  382.  Every  person  who  lets,  or  permits  to  be  used  Letting 
any  building  or  portion  of  any  building,  knowing  for  lottery 
that  it  is  intended  to  be  used  for  any  of  the  purposes 
declared  punishable  by  this  chapter,  is  guilty  of  a  mis- 
demeanor. 

g  383.   The  provisions  of  this  chapter   apply  in  Lotteries 
respect  to  lotteries  drawn  or  to  be  drawn  out  of  this  eute.  ^ 
state,  whether  authorized  or  not  by  the  laws  of  the 
state  where  they  are  drawn  or  to  be  drawn,  in  the 
same  manner  as  to  lotteries  drawn  or  to  be  drawn 
within  this  state. 

S  384.  The  provisions  of  sections  375  and  378  are  Advertise- 

^  f         '  .  nients  by 

applicable  wherever  the    advertisement  was    pub-  gj'jfj^^*"*' 
lished,  or  the  letter  or  circular  sent  or  delivered  "i*^ 
through  or  in  this  state,  notwithstanding  the  person 
causing  or  procuring  the  same  to  be  published,  sent  or 
delivered,  was  out  of  this  state  at  the  time  of  so  doing. 
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OHAPTEE  IX. 

GAMING. 

Sectiok  385.  Keeping  gamblbg  apparatus  in  certain  plaoea 

386.  Punishicent 

387.  Gambling  apparatus  declared  a  nuisance. 

388.  Winning  at  play  by  fraudulent  means. 

389.  Exacting  payment  of  money  won  at  play. 

390.  Winning  or  losing  upwards  of  twenty-five  dollars. 

391.  Witness*  privilege. 

392.  Keeping  gambling  establishments  or  letting  places  for  gam- 

bling purposes. 

393.  Keeping  gambling  tables,  promoting  proliibited  games,  Ac, 

prohibited. 

394.  Seizure  of  gambling  implements  authorized. 

395.  Such  implements  to  be  destroyed  or  delivered  to  district 

attorney. 

396.  Such  implements  to  be  destroyed  upon  conviction. 

397.  Persuading  another  person  to  visit  gambling  places. 

398.  Certain  officers  directed  to  prosecute  offenses  under  this 

chapter. 

399.  Duty  of  masters  to  suppress  gambling  on  board  their  vessels. 

400.  Racing  of  animals  for  a  stake. 

401.  Eaciug  near  a  court 

Keeping  g  385.  It  is  unlawful  to  maintain  or  keep  any  table, 

in  cSrtiSJ     cards,  dice  or  any  other  article  or  apparatus  whatever, 

places.        useful  or  intended  to  be  used  in  playing  any  game  of 

cards  or  faro,  or  other  game  of  chance,  upon  which 

money  is  usually  wagered,  at  either  of  the  following 

places  : 

1.  Within  any  building,  or  the  appurtenances  or 
grounds  connected  with  any  building  in  which  any 
court  of  justice  usually  holds  its  sessions;  or  any 
building,  any  part  of  which  is  usually  occupied  by 
any  religious  corporation,  or  any  incorporated  bene- 
volent, charitable,  scientific  or  missionary  society,  or 
any  incorporated  academy,  high  school,  college  or 
other  institution  of  learning,  or  any  library  company, 
or  building  and  mutual  loan  company ; 

2.  Within  any  building  or  the  appurtenances  or 
grounds  connected  with  any  building,  while  votes  are 
being  received  or  canvassed  therein  at  any  electioA 
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for  any  officer  of  this  state,  or  of  the  United  States ; 
or  while  any  public  meeting  is  being  held  therein ; 

3.  Within  the  distance  of  one  mile  from  any 
grounds  upon  which  any  training,  review,  drill  or 
exercise  of  any  military  organization  created  or  per- 
mitted by  the  laws  of  this  state,  is  proceeding,  or 
upon  which  any  public  fair,  exhibition,  exercise  or 
meeting  is  being  held  or  conducted,  in  the  open  air; 

4.  Within  any  vessel  lying  in,  or  navigating  any 
of  the  waters  of  this  state ;  or  owned,  or  navigated 
by,  or  for  account  of  any  corporation  created  by  the 
laws  of  this  state. 


2  386.  Every  person  who  knowingly  violates  the  Puiush 
last  section  is^guilty  of  a  misdemeanor. 


meut. 


S  387.  Every  article  or  apparatus  maintained  or  Gambling 

•*'  •*  *  * .  apparatus 

kept  in  violation  of  section  385,  is  a  common  and  declared  a 
public  nuisance. 

S  388.  Every  person  who,  by  any  fraud,  cheat,  or  ^^^^^J^'^s  *^* 
false  pretense  whatsoever,  while  playing  at  any  mJiuS. 
game,  or  while  bearing  a  share  in  any  wagers  played 
for,  or  while  betting  on  the  sides  or  hands  of  such  as 
play,  wins  or  acquires  to  himself,  or  to  any  other, 
any  sum  of  money  or  other  valuable  thing,  is  guilty 
of  a  misdemeanor. 

See  1  Rev.  Slat,  662.  §  11.  Tlie  words,  "and  on  con- 
viction shall  be  deemed  infamous,'*  at  the  close  of  this 
section,  in  the  Revised  Statutes,  are  omitted. 

S  389.  Every  person  who  exacts  or  receives  from  Exactinr 

^  *^  payment  ot 

another,  directly  or  indirectly,  any  valuable  con-  nioneywou 
sideration,  by  reason  of  the  same  having  been  won 
by  playing  at  cards,  faro,  or  any  other  game  of 
cbance,  or  any  bet  or  wager  whatever  upon  the 
hands  or  sides  of  players,  forfeits  five  times  the 
value  of  the  consideration  so  exacted  or  received, 
to  be  recovered  in  a  civil  action,  by  the  persons 
charged  with  the  support  of  the  poor  in  the  locality 
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in  which  the  offense  was  committed,  for  the  benefit 
of  the  poor. 

See  1  Rev.  Slat,  662,  §  12. 

Eeoommended  as  a  substitute  for  1  Bev,  StaL,  662,  § 
12,  which  is  as  follows: 

"  Ever}''  person  who  shall,  at  any  one  time  or  sitting, 
win,  by  playing  at  any  game,  of  any  one  or  more  persons, 
any  sum  or  yalue,  shall  forfeit  five  times  the  value  of  tlio 
money  or  other  things  so  won,  to  be  recovered  by  and  ia 
the  name  of  the  overseers  of  the  poor  of  the  town  for 
the  use  of  the  poor." 

The  offense  consists,  when  carefully  considered,  not  so 
much  in  winning  the  money  as  in  exacting  or  receiving 
payment  of  the  money  when  won. 

Winning  or  g  390.  Evcry  person  who  wins  or  loses  at  play  or 
by  betting,  at  any  time,  the  sum  or  vahie  of  twenty- 
five  dollars  or  upwards,  within  the  space  of  twenty- 
four  hours,  is  punishable  by  a  fine  not  less  than  five 
times  the  value  or  sum  so  lost  or  won,  to  be  reco- 
vered in  a  civil  action,  by  the  persons  charged  with 
the  support  of  the  poor  in  the  place  where  the 
offense  was  committed,  for  the  benefit  of  the  poor. 

1  Bev.  Stat,  662,  §  13. 


lofliiig  ap> 
wards  of 
$25. 


Witness' 
priviluge. 


g  391.  No  person  shall  be  excused  from  giving  any 
testimony  or  evidence  upon  any  investigation  or  pro- 
ceeding for  a  violation  of  this  chapter,  upon  the  ground 
that  such  testimony  would  tend  to  convict  him  of  a 
crime ;  but  such  testimony  or  evidence  shall  not  be 
received  against  him  upon  any  criminal  investigation 
or  proceeding. 

Omitted  provisions.  The  following  provision  of  the 
Bevised  Statutes  is  omitted  for  the  reason  that  It  per- 
tains to  evidence  in  civil  causes,  and  if  retained  at  all 
should  be  transferred  to  the  Code  of  Civil  Procedure : 

"  No  person,  other  than  the  parties  in  the  cause,  shall 
be  incapacitated  or  excused  from  testifying,  touching  ant 
offense  committed  against  any  of  the  foregoing  provi- 
sions relating  to  gaming,  by  reason  of  his  having  played, 
betted  or  staked,  at  any  game,  as  herein  prohibited ;  but 
the  testimony  of  any  such  person  shall  not  be  used 
against  him  in  any  suit  or  prosecution  hereby  authorized." 
1  Rev,  Stat,  663,  §  18. 

The  followmg  provision  of  the  Bevised  Statutes  ia 
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omitted  because  it  is  anomalous^  and  amounts  to  confer- 
ring a  pardoning  ponrer  upon  the  court: 

"Any  person  oflbuding  against  any  of  the  proyisions 
contained  in  this  article,  who  shall  be  admitted  and  ex- 
amined as  a  witness  in  anj  court  of  record,  to  sustain 
anj  suit  or  prosecution  herein  authorized,  may,  by  rule 
of  the  court,  be  discharged  from  all  penalties  by  reason 
of  such  offense,  if  such  person  hath  not  been  before 
convicted  thereof,  or  of  a  similar  offense,  and  if  it  appear 
to  the  court  satisfactorily  that  such  person  was  duped  or 
enticed  into  the  commission  of  the  offense  by  those 
against  whom  he  shall  testify."  1  Hev,  StaL,  664,  §  21. 

As  to  witness'  privilege,  see  note  to  section  200. 

5392.  Every  person  who  keeps  any  building  or  Keeping 
part  of  any  building,  or  any  vessel  or  float  to  be  used  JJ^^'iJfVct. 
or  occnpied  for  gambling,  and  every  owner,  agent  or  fi?^?^!*' 
superintendent  of  any  such  place  who  knowingly  lets  JieS.^"' 
the  same  or  allows  it  to  be  used  or  occupied  for 
gambling,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1851,  ch.  604,  §  1. 

§  393.  Every  person  who,  for  gambling  purposes.  Keeping 
keeps  or  exhibits  any  gambling  table,  establishment,  {J^Jf^'PT" 
device  or  apparatus,  or  is  guilty  of  dealing  "faro"  ^mo«,&c. 
or  banking  for  others  to  deal  "  faro,"  or  acting  as  P^^^^ted.' 
"look-out"  or  game-keeper  for  the  game  of  "faro," 
or  any  other  banking  game  where  money  or  pro- 
I)erty  is  dependent  upon  the  result,  or  who  sells  or 
vends  what  are  commonly  called  lottery  policies,  or 
any  writing,  card,  paper  or  document  in  the  nature 
of  a  bet,  wager,  or  insurance  upon  the  drawing  or 
drawn  numbers  of  any  public  or  private  lottery,  or 
indorses  a  book  or  any  other  document  for  the  pur- 
pose of  enabling  others  to  sell  or  vend  lottery  policies, 
is  deemed  a  common  gambler,  and  is  punishable  as 
for  a  misdemeanor. 

Laws  of  1851,  ch.  604,  §  2,  as  amended  Laws  of  1865, 
ch.  214^  the  punishment  being  modified.  By  the  exist- 
ing laws  the  panishment  prescribed  is  that  the  accused 
shall  be  sentenced  "  td  not  less  than  ten  days*  hard  labor 
m  the  penitentiarj.  or  not  more  than  two  years*  hard 
labor  in  the  state  prison,  and  be  fined  in  any  sum  not 
more  than  one  thousand  dollars,  to  be  paid  into  the 

19 
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county  treasury  where  such  conyiction  shall  take  place, 
for  the  use  of  the  common  schools  therein,  to  be  divided 
among  the  school  districts  in  that  county,  in  the  sume 
manner  as  the  school  money  of  the  state  is  divided 
among  said  districts,  and  in  default  thereof  shall  remain 
imprisoned  until  such  fine  be  remitted  or  paid."  This 
punishment  is  anomalous,  and  the  offense  has,  therefore, 
been  declared  a  misdemeanor,  in  order  to  harmonize  the 
penalties  tliroughout  the  Code. 

se^e^of  g  394.  Every  person  who  is  authorized  or  enjoined 
A^oriMdf  *^  arrest  any  person  for  a  violation  of  the  provisions 
of  this  chapter,  is  equally  authorized  and  enjoined  to 
seize  any  table,  cards,  dice  or  other  article  or  appara- 
tus, suitable  to  be  used  for  gambling  pui-poses,  found 
in  the  possession  or  under  the  control  of  the  person 
so  arrested,  and  to  deliver  the  same  to  the  magistrate 
before  whom  the  person  so  arrested  is  required  to  be 
taken. 

Provisions  regulating  tlie  issumg  and  execution  of 
search  warrants,  applicable  to  cases,  among  others, 
where  it  is  desired  to  discover  property  which  is  in 
possession  of  any  person  with  intent  to  use  it  as  the 
means  of  committmg  a  public  offense,  are  reported, 
Cods  Gr.  Pro.,  §§  861-883. 

snch  Imp]©,      g  395.  The  magistrate  to  whom  any  thing  suitable 

menu  to  be         ^  ^  t/  o 

OT*deiIvwed  *^  ^®  ^^^^  ^^^  gambling  purposes  is  delivered  pursu- 
a!ttorne{f  ^^*  ^  *^®  forcgoing  scctiou,  shall,  upon  the  examina- 
tion of  the  accused,  or  if  such  examination  is  delayed 
or  prevent.ed,  without  aAvaiting  such  examination, 
determine  the  character  of  the  thing  so  delivered 
to  him,  and  whether  it  was  actually  employed  by  the 
accused  in  violation  of  the  provisions  of  this  chapter ; 
and  if  he  finds  that  it  is  of  a  character  suitable  to  be 
used  for  gambling  purposes,  and  that  it  has  been  used 
by  the  accused  in  violation  of  this  chapter,  he  shall 
cause  it  to  be  destroyed  or  to  be  delivered  to  the  dis- 
trict attorney  of  the  county  in  which  the  accused 
is  liable  to  indictment  or  trial,  as  the  interests  of 
justice,  in  his  judgment,  jequire. 

SSltto?l**      S  396.  Upon  the  conviction  of  the  accused  such 
doiiroyed     district  attomcy  shall  cause  any  such  thing  suitable 
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to  be  used  for  gambling  purposes,  in  respect  whereof  Jj^j'^***''- 
the  accused  stands  convicted,  and  which  remains  in 
the  iK)ssession  or  under  the  control  ^f  such  district 
attorney,  to  be  destroyed. 

S  397.  Every  person  who  persuades  another  to  visit  JlJJJJJ*^°« 
any  building  or  part  of  a  building,  or  any  vessel  or  Jf^u^Si^ij. 
float  used  or  occupied  for  the  purpose  of  gambling,  ^^^  ^^^*^' 
in  coDsequence  whereof  such  other  person  gambles 
therein,  is  guilty  of  a  misdemeanor ;  and  in  addition 
to  the  punishment  prescribed  therefor,  is  liable  to  such 
other  person  in  an  amount  equal  to  any  money  or 
property  lost  by  him  at  play  at  such  place,  to  be  re- 
covered in  a  civil  action. 

Fouoded  on  Laws  of  1851,  ch.  604,  §  2. 

S  398.  It  is  the  duty  of  all  sheriffe,  police  oflScers,  certain 

**^  "  *-  '    officers 

constables,  and  prosecuting  or  district  attorneys  to  directed  to 
inform  against  and  prosecute  all  i)ersons  whom  they  SJ^S? *hu 
Lave  credible  reason  to  believe  are  offenders  against  <^p'«'- 
the  provisions  of  this  chapter ;  and  any  omission  so 
to  do  is  punishable  by  a  fine  not  exceeding  five  hun- 
dred dollars. 

See  Laws  of  1861,  ch.  604^  §  6. 

S  399.  If  any  commander,  owner  or  lessee  of  any  Dntyof 
vessel  or  float,  knowingly  permits  any  gambling  for  ??"?%«** 
money  or  property  on  board  such  vessel  or  float,  and  Si"biiKF 

"  their  ve»- 

does  not,  upon  his  knowledge  of  the  fact,  immedi-  "i*. 
ately  prevent  the  same,  he  is  punishable  by  a  fine  not 
exceeding  five  hundred  dollars;  and  in  addition 
thereto  is  liable  to  any  party  losing  any  money  or 
property  by  means  of  any  gambling  permitted  in 
violation  of  this  section,  in  a  sum  equal  to  the  money 
or  property,  to  be  recovcTcd  in  a  civil  action. 

•  See  Laws  of  1851,  ch.  504,  §  7. 


S  400-  All  racing  or  trial  of  speed  between  horses  Racine  of 
or  other  animals  for  any  bet,  stake  or  reward,  except  a"Btake!  ° 
such  as  is  allowed  by  special  laws,  is  a  common  nui- 
sance ;  and  every  person  acting  or  aiding  therein,  or 
making  or  being  interested  in  any  such  bet,  stake  or 
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reward  is  giiilty  of  a  misdemeanor ;  and  in  addition 
to  the  penalty  prescribed  therefor  he  forfeits  all  title 
or  interest  in  anj  animal  used  with  his  privity  in  such 
race  or  trial  of  speed,  and  in  any  sum  of  money  or 
other  property  betted  or  staked  upon  the  result 
thereof. 

See  Bep.  Fol  Code,  §§  775,  777,  778. 


CHAPTER  X. 

PAWKBBOKBBS. 

Seotioit  401.  Pawnbroking  without  a  license. 

402.  Refusing  to  exhibit  stolen  goods  to  owner. 

403.  filing  before  time  to  redeem  has  expired  and  refusing  to 

disclose  particulars  of  sale. 

Pawnbrok-  S  ^^l.  Bvcry  persou  who  carries  on  the  business 
iJ^ficSiLS?*'  of  a  pawnbroker,  by  receiving  goods  in  pledge  for 
loans  at  any  rate  of  interest  above  that  allowed  by 
law,  except  by  authority  of  a  license  from  a  municipal 
corporation  empowered  to  grant  licenses  to  pawn- 
brokers, is  guilty  of  a  misdemeanor. 

•  See  1  ifet;.  Stat,  711,  §  9. 

BefhMi  to  g  402.  Every  pawnbroker  or  person  carrying  on  the 
"*°<ld?to  business  of  a  pawnbroker,  and  every  junk  dealer,  who 
owner.  having  reccivcd  any  goods  which  have  been  embez- 
zled or  stolen,  refuses  or  omits  to  exhibit  them,  upon 
demand,  during  the  usual  business  hours,  to  the 
owner  of  said  goods  or  his  agent  authorized  to  de- 
mand an  insi)ection  thereof,  is  guilty  of  a  mis- 
demeanor. 

Belling  be-  g  403.  Evcry  pawnbroker  who  sells  any  article  re- 
Si8*i?r*i"  d  ^iv^d  ^y  ^™  ^^  pledge,  before  the  tim^  to  redeem 
ti°nV2>di»-  *^^  same  has  expired,  and  every  pawnbroker  who 
tirafaJJ^f  willfully  refuses  to  disclose  the  name  of  the  pur- 
■^•*  chaser  and  the  price  received  by  him  for  any  article 

received  by  him  in  pledge,  and  subsequently  sold,  is 

guilty  of  a  misdemeanor. 
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TITLE  XL 

OF  OTHER  IXJUBIES  TO  PEBSONS. 

SicnoH  404.  Acts  of  intoxicated  phjsicians. 

405.  Willfully  poisouing  food,  kc 

406.  Overloading  passeDger  vesseL 

407.  Mismanagement  of  steamboats. 

408.  Mismanagement  of  steam  boilers. 

409.  Fictitious  copartnership  names. 

410.  Counterfeiting  trade  marks. 

411.  Keeping  dies,  Ac,  with  intent  to  counterfeit  trade  marki. 

412.  Selling  goods  which  bear  counterfeit  trade  marks. 

413.  Colorable  imitations  of  trade  marks. 

414.  <*Trade  mark"  defined. 

415.  "Goods"  defined. 

416.  "Affixing"  defined. 

417.  Refilling  or  selling  stamped  mineral  water  bottles,  ko, 

418.  Keeping  such  bottles  with  intent  to  refill  or  sell  them. 

419.  Search  for  bottles  kept  in  violation  of  law,  authorized. 

420.  Defacing  marks  upon  wrecked  property. 

421.  Defacing  marks  upon  logs  or  lumber. 

422.  OfiQcer  unlawfully  detaining  wrecked  property. 

423.  Fraud  in  afi'airs  of  limited  partnership. 

424.  Solemnizing  unlawful  marriages. 

425.  Ut)^wful  confinement  of  idiots,  insane  persons,  ko. 

426.  Taking  usury. 

427.  Reconfiaing  persons  discharged  upon  writ  of  deliverance. 

428.  Concealing  persons  entitled  to  writ  of  deliverance. 

429.  Innkeepers  and  carriers  refusing  to  receive  guesto  and 

passengers. 

§  404.  Every  physician,  who,  being  in  a  state  of  t^^lJt 
intoxication,  administers  any  poison,  drug  or  medi-  p*^y»*®****"- 
cine,  or  does  any  other  act  as  such  physician,  to 
another  i>erson,  by  which  the  life  of  such  other  is 
endangered,  is  guilty  of  misdemeanor. 

See  2  Jiev,  Stat^  694,  §  22 ;  and  supra,  §  257. 

§405.  Every  person  who  willfully  mingles  any  wiiiMiy 
poison  with  any  food,  drink  or  medicine,  with  intent  ftSldr*".^ 
that  the  same  shall  be  taken  by  any  human  being  to 
his  injury,  and  every  person  who  willfully  poisons 
any  spring,  well  or  reservoir  of  water,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten 
years,  or  in  a  county  jail  not  exceeding  one  year,  or 
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by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
both  such  fine  and  imprisonment. 

2  Bev,  Stat.,  666,  g  38. 

i^^pMwn-       §  406.  Every  person  navigating  any  vessel  for 
gervesaei.    ^^.^^  ^^^  wiUfully  OP  negligently  receives  so  many 

passengers  or  such  a  quantity  of  other  lading  on 
board  such  vessel,  that  by  means  thereof  such  vessel 
sinks  or  is  overset  or  injured,  and  thereby  the  life 
of  any  human  being  is  endangered,  is  guilty  of  a 
misdemeanor. 

Sw2Rcu  StaL,  694,  §  24. 

JSment  of  S  407.  E vcry  captain  or  other  person  having  charge 
■reamboftu  ^^  ^^^  stcamboat  used  for  the  conveyance  of  passen- 
gers, or  of  the  boilers  and  engines  thereof,  who,  from 
ignorance  or  gross  neglect,  or  for  the  purpose  of  ex- 
celling any  other  boat  in  speed,  creates  or  allows  to 
be  created  such  an  undue  quantity  of  st^am  as  to 
burst  or  break  the  boiler  or  other  apparatus  in  which 
it  shall  be  generated,  or  any  apparatus  or  machinery 
connected  therewith,  by  which  bursting  or  breaking 
human  life  is  endangered,  is  guilty  of  a  misdemeanor. 

Embodies  the  provision  of  2  Bev.  Staty  694,  §  25; 
modlAed  in  expression  to  correspond  with  the  analogous 
provision  of  g  255  of  this  Code. 

agemeniof  S  408.  Evcry  engineer  or  other  person  having 
i&am  boll,  charge  of  any  steam  boiler,  steam  engine,  or  other 
apparatus  for  generating  or  employing  steam,  em- 
ployed in  any  manufactory,  railway  or  other  me- 
chanical works,  who,  willfully  or  from  ignorance  or 
gross  neglect,  creates  or  alloAvs  to  be  created  such  an 
undue  quantity  of  steam  as  to  burst  or  break  the 
boiler  or  engine  or  apparatus,  or  cause  any  other 
accident  whereby  human  life  is  endangered,  is  guilty 
of  a  misdemeanor. 

Compare  section  256  of  this  Code. 

Jjctittona        g  409.  Every  person  transacting  any  business  in  the 

ahlp  names,  name  of  a  person  as  a  partner  who  is  not  interested  in 

his  firm,  or  transacting  business  under  a  firm  name  in 
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which  the  designation  "and  company"  or  "&  Co."  is 
nsed  without  representing  an  actual  partner,  except  in 
the  cases  in  which  the  continued  use  of  a  copartner- 
ship name  is  authorized  by  law,  is  guilty  of  a  mis- 
demeanor. 

Laws  of  1833,  ch.  281.  Compare,  also,  Laxus  of  1849, 
ch.  347 ;  Laws  of  1854,  ch.  400;  Laws  of  1863,  ch.  144; 
which  regulate  the  coatmued  use  of  copartnership  names. 

S  410.  Every  person  who  willfully  forges,  counter-  Euing'^ 
feits  or  procures  to  be  forged  or  counterfeited  any  *'**®"^^ 
trade  mark  usually  affixed  by  any  person  to  any 
goods  of  such  person,  with  intent  to  pass  off  any 
goods  to  which  such  forged  or  counterfeit  trade  mark 
is  affixed  or  intended  to  be  affixed,  as  the  goods  of 
sach  person,  is  guilty  of  a  misdemeanor. 

Founded  upon  Lavoa  of  1862,  ch.  306,  §  1,  the  phrase- 
ology being  rendered  more  ooncise,  and  the  punishment 
being  reduced  from  an  imprisonment  not  less  than  six 
montlis  and  not  more  than  twelve  or  a  fine  not  exceeding 
five  thousand  dollars  to  that  of  a  misdemeanor. 

The  subject  of  counterfeitmg  trade  marks,  including 
'  tlie  kindred  topic  of  refilling  and  selling  stamped  mineral 
Tvater  bottles,  has  verj  recently  received  tlio  careful 
attention  of  the  Legislature.  In  1845  an  act  was  passed 
{LooDS  of  1845,  ch.  279,)  punishing  the  forgery  of  stamps 
or  labels.  In  1850,  the  provisions  of  this  act  were 
somewhat  enlarged.  In  1862,  both  these  acts  wero 
repealed;  and  a  more  comprehensive  and  stringent 
statute  was  passed  (Laws  of  1862,  ch.  306),  which,  with 
an  amendment  enacted  in  1863  (Laws  of  1863,  ch.  209), 
giving  ~Jie  party  aggrieved  a  civil  remedy,  in  addition  to 
the  fine  and  imprisonment  prescribed  by  the  act  of  1862, 
emb<v*'.es  the  law  existing  at  the  present  time,  upon  the 
general  subject  of  counterfeiting  trade  marks.  The  kin- 
dred offense  of  selling  mineral  waters,  water-bottles,  and 
others  bearing  the  stamp  of  a  particular  manufacturer 
was  made  punishable  by  Laws  of  1847,  ch.  207;  which 
was  amended  by  Laws  of  1860,  ch.  117. 

In  the  sections  in  the  text  upon  these  subjects  tho 
Commissioners  have  embodied  the  provisions  of  these 
statutes,  omitting  some  provisions  not  within  the  scope 
of  the  Penal  Code,  and  retrenching  the  phraseology  and 
modifying  the  measure  of  punishment  to  correspond  with 
the  forms  of  expression  used  and  penalties  prescribed 
throughout  the  Code.  They  have  also  adopted  some  of 
tho  provisions  of  a  very  stringent  English  statute  on  this 
subject,  passed  in  1862;  the  25th  &  26th  Vict,,  ch.  88. 
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Kcopinic  g  411.  Every  person  who,  Tvith  intent  to  defraud, 
toSnnte"*  ^^^  ^^  ^^®  possession  any  die,  plate  or  brand,  or  any 
mwlS!'^*'  imitation  of  tlie  trade  mark  of  any  person,  for  the 
purpose  of  making  any  counterfeit  or  imitation  of 
any  description  whatever  of  such  trade  mark,  or  of 
selling  the  same  when  made,  or  of  affixing  the  same 
to  any  goods,  and  selling  or  offering  the  same  for 
sale  or  disposal  as  the  original  goods  of  any  other 
person;  and  everjr  person  who  so  uses  or  sells  the 
same,  or  who  fraudulently  uses  the  genuine  trade 
mark  of  another  with  intent  to  sell  or  offer  for  sale  or 
disposal  any  goods  not  the  goods  of  the  person  to 
whom  such  trade  mark  properly  belongs,  as  genuine 
and  original,  is  guilty  of  a  misdemeanor. 

Founded  on  iKxwe  of  1862,  ch.  306,  §  2. 

S  412.  Every  person  who  sells  or  keeps  for  sale  any 
goods  upon  or  to  which  any  counterfeited  trade  mark 
has  been  affixed,  intended  to  represent  such  goods 
as  the  genuine  goods  of  another,  knowing  the  same 
to  be  counterfeited,  is  guilty  of  a  misdemeanor. 

Founded  upon  Laws  of  1862,  eh.  806,  §  3;  aa 
amended  Laws  of  1863,  cL  209,  §  1. 

g  413.  Every  person  who,  with  intent  to  defraud, 
affixes  or  causes  to  be  affixed  to  any  goods,  any  des- 
cription of  label,  stamp,  brand,  imprint,  printed 
wrapper,  label  or  mark,  which  designates  such  goods 
by  any  word  or  token  which  is  wholly  or  so  far  the 
same  as  to  deceive  or  be  calculated  to  deceive  the 
eye  or  the  ear,  as  the  word  or  any  of  the  words  or 
tokens  used  by  any  other  person  as  his  trade  mark^ 
and  every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale  any  goods,  or  any  box,  bale,  barrel, 
bottle,  case,  cask,  wrapper,  or  other  package,  with 
any  such  label,  stamp,  brand,  imprint,  printed  wrap- 
per, ticket  or  mark,  affixed  to  it,  in  case  the  person 
affixing  such  mark,  or  selling,  or  keeping,  or  offering 
for  sale  such  goods,  or  box,  bale,  barrel,  bottle,  case, 
cask,  wrapper,  or  other  package,  was  not  the  first 
to  employ  such  words  as  his  trade  mark,  is  guilty 
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of  a  misdemeanor ;  and  in  addition  to  the  punish- 
ment prescribed  tiierefor  is  also  liable  to  the  party 
aggrieved  in  the  penal  sum  of  one  hundred  dollars 
for  each  and  every  oifense,  to  be  recovered  by  him  in  . 
a  civil  action. 

Jja,%D9  of  1862,  cli.  306,  §  4;  as  amended  Loom  of 
1863,  ch.  209,  §  2. 


^414.  The  word  "trade  mark,"  as  used  in  the  "Trade 

**  '  mark" 

sections  preceding,  includes  every  description  of  defined. 
word,  letter,  device,  emblem,  stamp,  imprint,  brand, 
printed  ticket,  label  or  wrapper,  usually  affixed  by 
any  mechanic,  manufacturer,  druggist,  merchant  or 
tradesman,  to  denote  any  goods  to  be  goods  import- 
ed, manufactured,  produced,  compounded  or  sold  by 
him;  other  than  any  name,  word  or  exijression 
generally  denoting  any  goods  to  be  of  some  particu- 
lar class  or  description. 

See  SM.,  25  and  26  Yici.,  ch.  88,  §  1. 

5  415.  The  word  "goods,"  as  used  in  the  sections  "Ooodi" 
preceding,  includes  every  kind  of  goods,  wares,  mer- 
chandise, compound  or  preparation,  which  may  be 
lawfully  kept  or  offered  for  sale. 

5  416.  The  offense  of  affixing  a  false  trade  mark  "  Affixing » 

defined. 

to  goods  is  equally  complete  within  the  meaning  of 
sections  410,  412,  and  413,  whether  such  mark  is 
affixed  to  the  goods  themselves,  or  to  any  box,  bale, 
barrel,  bottle,  case,  cask,  wrapper,  or  other  package 
or  vessel,  or  any  cover  or  stopper  thereof,  in  which 
such  goods  are  put  up. 

See  StaX.,  25  and  26  Yict,  ch.  88. 

S  417.  Whenever  any  person  engaged  in  manufac-  Refilling 
taring,  bottling,  or  selling  in  bottles,  soda,  mineral  etampe? 

*  /»!     1  T    mliierHl 

watera,  porter,  ale,  cider  or  small  beer,  has  filed  and  waier  bot. 

ueS|  a»C% 

published,  in  the  manner  authorized  by  law,  a  de- 
scription of  a  name,  mark,  or  label,  usually  stamped 
by  him  in  the  bottles  containing  such  beverage, 
every  other  person  who,  without  the  written  consent 
of  such  manufacturer  or  dealer,   refills  with  any 

20 
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beverage,  whether  genuine  or  otherwise,  with  intent 
to  sell  the  same,  any  bottles  stamped  with  such 
name,  mark,  or  label;  and  every  person  who  sells, 
disposes  of,  purchases  or  traffics  in  such  bottles,  is 
liable  to  a  penalty  of  fifty  cents  for  each  and  every 
bottle  so  filled,  sold,  bought,  disposed  of,  or  trafficked 
in,  for  the  first  offense,  and  five  dollars  for  each  and 
every  bottle  so  filled,  sold,  bought,  disposed  of,  or 
trafficked  in,  for  every  subsequent  offbnse. 

Laws  of  1860,  cli.  117,  §  1;  modified  to  correct  the 
defect  pointed  out  in  MuUins  v.  People  (24  N.  7.,  398 ; 
S.  0.,  23  How,  Pr.^  289);  that  ihe  keeping  of  bottles 
secreted  upoa  the  premises  of  the  defendant  subjects 
him,  under  the  language  of  the  act  of  1860,  to  a  search 
warrant  to  discover  thorn,  but  not  to  any  criminal 
penalty. 

Keeping         S  418.  Evcry  person  who  keeps  any  bottles  such 
with  hite^  as  are  designated  in  the  last  section,  without  the 

to  reflll  or  ,,  ./..i  n      ,  .       t  i 

seu  them,  writtcu  couscut  of  the  manufacturer  so  to  do,  unless 
it  appears  that  they  were  not  kept  with  intent  to 
reflll  or  use  or  sell  them  in  violation  of  the  last  sec- 
tion, is  liable  to  the  penalty  therein  prescribed. 

Search  for        g  419.  Whencvcr  any  manufacturer  or  dealer  de- 

bottleskept      .  , 

Jnvsoiatioa  signatcd  by  section  417,  or  his  agent,  shall  make 
thoriz^.  oath  or  aflBirmation  before  any  magistrate  that  he 
has  reason  to  believe,  and  does  believe,  that  any  of 
his  bottles  stamped  and  registered  as  mentioned  in 
said  section  are  being  unlawfully  used  by  any  person 
or  persons  selling  or  manufacturing  mineral  water  or 
other  beverages,  or  that  any  junk  dealer,  or  vender 
of  bottles,  has  any  of  such  bottles  secreted  in  any 
place,  such  magistrate  shall  thereupon  issue  a  search 
warrant  to  discover  and  obtain  the  same  under  the 
provisions  of  the  Code  of  Criminal  Procedure,  which 
are  hereby  declared  to  fully  relate  to  the  purposes  of 
this  chapter;  and  the  magistrate  may  summarily  bring 
or  cause  to  be  brought  before  him  the  person  in  whose 
possession  the  bottles  are  found,  to  examine  into  the 
circumstances  of  his  possession,  and  if  such  magis- 
trate, on  summary  examination,  finds  that  such  person 
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Las  been  giiilty  of  a  violation  of  section  417,  such 
magistrate  shall  proceed  to  impose  the  fine  therein 
prescribed,  and,  if  the  same  be  not  paid,  to  commit 
such  person  to  prison  for  a  term  not  exceeding  fifteen 
days. 

See  Laws  of  1860,  ch.  IIT,  §  2. 

5  420.  Every  person  who  defaces  or  obliterates  the  Defacing 

.,  ,1  .  •  •,.-       mark»  upon 

marks  upon  wrecked  property,  or  in  any  manner  dis-  wrecked 
guises  the  appearance  thereof  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  or  who  de- 
stroys or  suppresses  any  invoice,  bill  of  lading  or  other 
document  tending  to  show  the  ownership,  is  guilty 
of  a  misdemeanor. 

Bq>,  Pol  Code,  %  305. 

g  421.  Every  person  who  cuts  out,  alters  or  defaces  Defacing 
any  mark  made  upon  any  log  or  lumber,  whether  iSIti*S:"S2S 

l)er 

such  mark  be  recorded  or  not,  or  puts  a  false  mark 
upon  any  log  or  lumber  floatiug  in  any  of  the  waters 
of  this  state  or  lying  upon  land,  is  guilty  of  a  misde- 
meanor. 

JRep,  Pol  Code,  §  295. 


S  422.  Every  officer  who,  without  authority  of  law  offlcomn- 

.  •        "^  "^  lawfully 

detains  any  wrecked  property  or  the  proceeds  thereof,  ^^^'^^.'''^js 


after  the  salvage  and  expenses  chargeable  thereon  property 
have  been  paid  or  offered  to  him,  or  who  is  guilty  of 
any  fraud,  embezzlement  or  extortion  in  the  discharge 
of  his  duties,  or  who  violates  any  provision  of  Article 
IV  of  Chapter  I  of  Title  III  of  the  Political  Code,  is 
guilty  of  a  misdemeanor. 

Jiep,  Pol.  Code,  %  303. 


§  423.  Every  member  of  a  limited  partnership  who  Fraud  in 
is  guilty  of  any  fraud  in  the  affairs  of  the  partnership,  limited 
18  guilty  of  a  misdemeanor. 

See  1  Pev,  Stat,  766,  §  19. 

§424.  Every  minister,  or  magistrate  who  solem-  fn'J^Ti^ 
nizes  any  marriage  where  either  of  the  parties  is  ^^t!' 
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known  to  him  to  be  within  the  age  of  legal  consent, 
or  to  be  an  idiot  or  an  insane  person,  or  any  maniage 
to  which  within  his  knowledge  any  legal  impediment 
exists,  is  guilty  of  a  misdemeanor. 

Corresponds  with  2  Rev.  Slat^  140,  §  12 ;  substilutiiig 
"insane  person"  for  "lunatic." 

g  425.  Every  person  who  confines  any  idiot,  lunar 
tic  or  insane  person  in  any  other  manner  or  in  any 
other  place  than  is  authorized  or  allowed  by  law,  and 
every  person  guilty  of  any  harsh,  cruel  or  unkind 
treatment  of,  or  any  neglect  of  duty  towards  any 
idiot,  lunatic  or  insane  person  under  confinement, 
whether  lawfully  or  not,  is  guilty  of  a  misdemeanor. 

See  1  Hev.  Stat,  625,  §  11. 

g  426.  Every  person  who  directly  or  indirectly  re- 
ceives any  interest,  discount,  or  consideration  upon 
the  loan  or  forbearance  of  any  money,  goods  or  things 
in  action,  greater  than  is  allowed  by  law,  is  guilty  of 
a  misdemeanor. 

See  1  Rev.  StaL,  113,  %  15. 

g  427.  Every  person  who  either  solely  or  as  a  mem- 
ber of  a  court,  in  the  execution  of  a  judgment,  order  or 
process,  knowingly  recommits,  imprisons  or  restrains 
of  his  liberty,  for  the  same  cause,  any  person  who  has 
been  discharged  from  imprisonment  upon  a  writ  of 
deliverance,  is  guilty  of  a  misdemeanor ;  and  in  ad- 
dition to  the  punishment  prescribed  therefor,  he  for- 
feits to  the  party  aggrieved,  one  thousand  dollars  to 
be  recovered  in  a  civil  action. 

Corresponds  with  Rep.  (Jode  Civ,  Pro'.,  §  1339. 


p(*ri»on8 
entitled  to 
writ  of  de- 
livtTance. 


Concealing  g  428.  Evcry  person  having  in  his  custody  or  power 
or  under  his  restraint  a  party  who,  by  the  provisions  of 
Chapter  V  of  Title  II  of  Part  III  of  the  Code  of  CivU 
Procedure,  would  be  entitled  to  a  writ  of  deliverance 
or  for  whose  relief  a  writ  of  deliverance  has  been 
issued,  who,  with  intent  to  elude  the  service  of  such 
writ,  or  to  avoid  the  effect  thereof,  transfers  the  party 
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to  the  custody,  or  places  him  under  the  power  or  con- 
trol of  another,  or  conceals  or  changes  the  place  of 
his  confinement,  or  who  without  lawful  excuse  refuses 
to  produce  him,  is  guilty  of  a  misdemeanor. 

J?«p.  Code  Civ,  Pro.  §  1340. 

The  provision  of  Jlrid.j  §  1341,  is  substaDtiallj  covered 
by  BectioD  27  of  this  Code.  The  provision  of  2  Bev. 
StaLf  149,  §  7,  is  omitted,  as  being  merged  in  the  preced- 
ing provisions. 

§  429.  Every  person,  and  every  agent  or  officer  of  JJS^fJ]?, 
HDy  corporation,  carrying  on  business  as  an  inn-  Je?ifvi*^^^ 
keeper,  or  as  a  common  carrier  of  passengers,  who  pSiSJSgeM. 
refuses,  without  just  cause  or  excuse,  to  receive  and 
entertain  any  guest,  or  to  receive  and  carry  any 
passenger,  is  guilty  of  a  misdemeanor. 


TITLE  XII. 

OP  CRIMES   AGAINST   THE   PUBLIC   HEALTH   AND 

SAFETY. 

SzcnoN  430.  "Public  nuisance"  defined. 

431.  Unequal  damage. 

432.  Maintaining  a  nuisance  a  misdemeanor. 

433.  Keeping  gunpowder  unlawfullj. 

434.  Throwing  gas  tar  into' public  waters. 

435.  Violation  of  quarantine  laws,  b^  master  of  vesseL 

436.  Giving  false  information  relative  to  vessel,  or  permitting 

persons  to  land  before  visit  of  heali.h  officers. 

437.  Landing  from  vessel  before  visit  of  health  officers. 

438.  Going  on  board  vessel  at  quarantine  grounds,  or  entering 

quarantine  grounds  without  leave. 

439.  Violating  quarantine  regulations. 

440.  Obstructuig  health  officer  in  performance  of  his  duty. 

441.  Willful  violation  of  health  laws. 

442.  Unlicensed  piloting. 

443.  Coasting  steamers  excepted. 

444.  Acting  as  port  warden  without  authoritj. 

445.  Apothecary  omitting  to  label  drugs,   or  labeling  them 

wrongly. 
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Section  446.  Apothecary-  selling  poison  without  recording  the  sale. 

447.  Refusing  to  exhibit  record. 

448.  Selling  poison  without  labeL 

449.  Omitting  to  mark  name  upon  package  of  haj. 

450.  Putting  extraneous  substances  in  packages  of  goods  usuallj 

sold  by  weight,  with  intent  to  increase  weight 

451.  Adulterating  food,  drugs,  liquors,  &c 

452.  Disposing  of  tainted  food. 

453.  Making  or  keeping  slung  shot. 

464.  Carrying  upon  the  person,  or  using  or  attempting  to  use 

slung  shot 
456.  Carrying  concealed  weapons. 

456.  Negligence  in  respect  to  fires. 

457.  Refusing  to  assist  in  extinguishing  fire  In  the  woods. 

458.  Obstructing  attempts  to  extinguish  fires. 

459.  Maintaining  ferry  without  authority  of  law. 

4C0.  Violating  condition  of  recognizance  to  keep  a  feny. 

461.  Engineer  omitting  to  ring  bell  or  sound  whistle  when 

locomotive  crosses  highway. 

462.  Intoxication  of  engineers,  conductors  and  drivers  upon 

railroads. 

463.  Violations  of  duty  by  officers,  agents  or  servants  of  rail- 

road companies. 
464  Duty  of  guarding  ice  cuttings. 

465.  How  long  such  guards  must  be  maintained. 

466.  Violation  of  duty  to  maintain  guards  around  ice  cuttings  a 

misdemeanor. 

467.  Using  net  or  weir  unlawfully  in  Hudson  river. 

468.  Exposing  person  afiected  with  a  contagious  disease,  In  a 

public  place. 

469.  Frauds  practised  to  affect  the  market  price. 

470.  Publishing  false  statements  in  newspapers. 

471.  Eavesdropping. 

472.  Racing  upon  highways. 

«*Pahite  §  430.  A  public  nuisance  is  a  crime  against  the 

dcflued  order  and  economy  of  the  state;  and  consists  m 
unlawfully  doing  any  act  or  omitting  to  perform 
any  duty  which  act  or  omission  either  : 

1.  Annoys,  injures  or  endangers  the  comfort,  repose, 
health  or  safety  of  any  considerable  number  of  per- 
sons; or, 

2.  Offends  public  decency ;  or, 

3.  Unlawfully  interferes  witli,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake, 
or  any  navigable  river,  bay,  stream,  canal  or  basin, 
or  any  public  park,  squaie,  street  or  highway ;  or, 
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4.  In  any  way  renders  any  considerable  number  of 
persons  insecure  in  life,  or  the  use  of  property. 

Suggested  as  more  appropriate  for  this  Code  than  the 
definitions  given  in  the  Draft  Civil  Code,  sections  1571, 
1572,  which  are  as  follows: 

'*§  1571.  That  is  a  nuisance  which  wrongfully  causes 
loss,  harm,  annoyance,  or  great  apprehension  of  danger, 
by: 

1.  Creating  public  alarm ; 

2.  Disturbing  public  order ; 

3.  Endangering  the  public  health ; 

4.  Offending  public  decency ; 

5.  Obstructing  a  right  of  way ; 

6.  Disgusting  the  senses ;  or, 

7.  In  any  way  rendering  life  or  the  use  of  propei'ty 
uncomfortable." 

"  §  1572.  A  public  nuisance  is  one  which  affects  equally 
tlie  rights  of  the  whole  community  or  neighborhood| 
although  the  extent  of  tlie  damage  may  be  unequal." 

The  reasons  for  tlie  change  are  chiefly:  1.  That,  while 
the  definition  in  tlie  Civil  Code  properly  embraced  both 
private  and  public  nuisances,  it  is  unnecessary  for  the 
purposes  of  the  Penal  Code  to  include  private  nuisances 
in  the  definition ;  and,  2.  That  the  specific  prohibition  in 
other  chapters  of  tlie  Code,  of  some  acts  which  have 
formerly  been  classed  under  the  general  term  "  public 
nuisance,"  has  rendered  it  practicable  to  restrict  the  defi- 
nition of  that  term,  in  this  Code,  to  some  extent 

The  following  are  the  leading  decisions  which  support 
the  several  clauses  of  the  definition  in  the  text. 

Stibd.  1.  Rex  v.  Wigg,  Sulk.,  4G0;  2  Ld.  Eaym.,  1163; 
Rex  w.  Pierce,  2  Show.^  327;  Rex  v.  Wharton,  12  i/brf., 
510;  Rex  v.  Smith,  1  Stra.^  704;  Rex  v.  Moore,  3  Bam. 
&  Ad.,  184;  Rex  v.  White,  1  Burr.,  333;  Rex  v.  Davey, 
5  Esp.,  217;  Rex  v.  Lloyd,  4  /d,  200;  Rex  v.  Neil,  2 
Carr.  &  P.,  485;  Putnam  v,  Payne,  13  Jolxna.,  312; 
Hinckley  v.  Emerson,  4  Cow.,  351 ;  State  v.  Baldwin,  1 
Ltv.  &  B.,  195;  Commonwealth  v.  Brown,  13  J/efc.,  365; 
Reg.  r.  Lester,  3  Jur.  (N,  S.),  670;  Douglass  v.  State,  4 
Wise.,  387. 

Subd,  2.  state  v.  Bertheol,  6  Black/.,  474;  State  v. 
Purse,  4  McCord,  472;  Crane  v.  State,  3  Ind.,  193. 

Subd.  3.  Hall's  case,  Vent,  196;  1  Mod.,  76;  2  Keh., 
846;  Rex  v.  Leach,  6  Mod.,  145;  Id.,  155;  Rex  v.  Gros- 
venor,  2  Stark.,  511;  Rex  v.  Hollis,  Id.,  536;  Rex  v, 
Webb,  1  Ld.  Raym.,  737;  Rex  v.  Russell,  6  Bam,  ds  C.t 
566;  Rex  v.  Trafford,  1  Barn.  <fc  Ad.,  874;  Rex  v.  Watts, 
2  Esp.,  675;  Rex  v,  Tiudall,  1  Nev.  &  P.,  719;  6  Ad.  db 
K,  143;  W.  W.  d;  B.,  316;  Rex  v.  Ward,  4  Ad.  db  K, 
334;  1  Mar.  db  W.,  703;  Rex  v.  Pease,  4  Bam.  db  Ad., 
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30 ;  Rex  v.  Morris,  1  Bottl  di  Ad,^  441 ;  Reg.  v.  Botfleld, 
1  Ckirr,  <k  if.,  151;  Rex  v.  Smith,  4  Esp,,  109;  Rex  v. 
Cantield,  6  Esp,^  136;  Rex  v.  Sarmon,  1  Burr.^  516;  Rex 
V.  Cross,  3  Camp.f  224;  Rex  v,  Russel,  6  Eaat.^  427;  2 
Smiihf  424;  Rex  v.  JoDes,  3  Camp.^  230;  Rex  v.  Carlile, 
6  Carr,  A  P.,  637 ;  Rex  v.  Gregory,  2  Nev.  <fc  if.,  478 ;  5 
Bam,  db  Ad,,  555;  Reg.  v.  Scott,  2  Gale  dh  2>.,  729;  3 
Ad.  <£;.  £1  (^;  S.\  543 ;  3  i7ai7u;.  Ou.,  187 ;  Reg.  v.  Betts, 
22  Eng.  L,  &  Eq,,  240;  People  v.  Lawson,  17  Johna^ 
276;  People  v.  CunniDgham,  1  DerL,  524;  Renwick  v. 
Morris,  7  J7i'^  575;  Harlon  9.  Humiston,  6  Cow,,  189; 
Lausing  «.  Smith,  8  /d,  146;  Bygert  v.  Sclienck,  23 
Wend,,  446;  Drake  «.  Rogers,  3  UiU,  604;  People  v. 
Lambier,  5  Den,,  9 ;  Mosliier  v,  Utica  &  Schonectadj  R. 
R.  Co.,  8  Bcarh.,  427 ;  Hart  r.  Mayor,  kc,  of  Albany,  9 
Wend.,  571;  Hecker  v.  N.  Y.  Balance  Dry  Dock  Co.,  13 
JJow,  Pr,,  549;  and  see  Same  v.  Same,  24  Barh,^  215; 
Peckham  v,  Henderson,  27  Barb,,  207 ;  People  v.  Van- 
derbilt,  24  How,  Ft.,  301 ;  Wetmore  v.  Atlantic  Wljite 
Lead  Co.,  37  Barb.,  70;  Commonwealth  v,  Wright, 
Thach,  Or,  Cos.,  211;  Commonwealth  v.  Go  wen,  7  Mass., 
378;  State  r.  Spainhour,  2  Dev,  db  B,,  547;  Common- 
wealth V.  Tucker,  2  Pick.,  44;  Commonwealth  v,  Webb, 
6  Rand,,  726;  State  v.  Godfrey,  3  Fairf.,  361;  Common- 
wealth V.  Ruggles,  10  Mass,,  391;  State  v.  Mobley,  1 
McMuUan,  44;  State  v.  Brown,  16  Conn,,  54:  Elkiiis  v. 
State,  2  Humph,,  543 ;  Simpson  v.  State,  10  Yerg.,  525 ; 
State  V.  Miskimmons,  2  Carter,  440;  Commonwealth  v. 
Rusl^  14  i'lsnn.  ^S*^.,  186;  State  v.  Morris  &  Essex  R.  R. 
Co.,  3  Zabr.,  360;  Commonwealth  v.  Bowman,  3  Burr, 
202;  Commonwealth  v.  Milliman,  13  Serg.  <k  R,  403- 
CommonwealUi  v.  Chapin,  5  Pick,,  199;  State  v.  Uiinter, 
5  Ired,,  369 ;  State  v.  Commissioners,  3  IliU  {So.  Car.\ 
149;  State  v.  Yarrell,  12  Ired,,  130;  State  v.  Duncan,  1 
McCord,  404;  State  v.  Thompson,  2  SbvbK,  12;  Com- 
monwealth V.  Elburger,  1  W?iart,  469;  State  v.  Atkin- 
son, 24  Vt,  448;  Newark  Plankroad  Co.  v,  Klzncr,  I 
Strockt,  754;  Attorney  General  v.  Hudson  River  R.  R. 
Co.,  Id.,  526;  Works  v.  Junction  R.  R  Co.,  5  JIcLean, 
425 ;  State  v.  Phipps,  4  /7id,  515 ;  State  v,  Freoport^  43 
Jfe.,  193. 

Svbd.  4.  Rex  v.  White,  Burr.,  333;  Rex  v.  Smith, 
5tra.,  703;  White  v.  Cohen,  19  £h^.  L,  &  Eq.,  146;  Cat- 
lin  V.  Valentine,  9  Paige,  575;  Brady  v.  Weeks,  3  Barb., 
157 ;  Prescott's  case,  2  City  Hall  Rec,  161 ;  Prout's  casje, 
4  /d.,  481 ;  Lyncli'a  case,  6  Id.,  61 ;  People  v.  Townsend* 
3  ma,  479:  Hackney  v.  State,  8  Ind.,  494;  State  V 
Wetherall,  5  Barring.,  487;  3  BlacksL  Comm.,  216; 
J3e2r«  ^  Law  Diet,  tit.  Nuisance. 

The  following  are  intended  to  be  excluded  from  tlie 
definition,  because  they  have  been  decided  not  to  be 
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nuisances,  upon  grounds  deemed  to  be  sufBcient  bj  the 
Commissioners : 

Exercising  banking  privileges  without  authoritj.  At- 
tomej  Gfeueral  v.  Bank  of  Niagara,  Bbpk.,  354. 

An  immigrant  depot,  if  not  kept  m  an  improper  man- 
ner. PhoBuix  V,  Commissioners  of  Emigration,  1  AhboiVa 
iV.,  466. 

A  person  sick  of  a  contagious  disease,  if  not  needlessly 
exposed  so  as  to  endanger  the  public.  Boom  v.  City  of 
Utica,  2  Barh^  104. 

Several  offenses  which  in  this  Code  are  made  the  sub- 
ject of  specific  provisions  have  been  held  indictable  under 
the  common  law  definition  of  nuisance. 

See  as  to  throwing  gas  tar  into  public  streams.  Bex  «. 
Headlev,  6  Carr.  db  P.,  292. 

As  to  obstructing  railways.  Beg.  v.  Holrojd,  2  K  db 
Hob^  339. 

As  to  keeping  gunpowder.  Bex  9.  Taylor,  2  SircLf  I16t  • 
People  V.  Sands,  1  Johns.,  78 ;  Myers  v.  Malcolm,  6  mu 
292. 

As  to  establishments  for  gaming  and  other  useless 
sports.  Tanner  v.  Trustees  of  Albion,  5  iZtS,  121 ;  Updike 
V.  Campbell,  4  £  Z>.  Smith,  570;  State  v,  Doon,  R  K 
CliarlL,  1 ;  State  v.  Haines,  30  JTatne,  65. 

As  to  other  disorderly  houses.  Smith  v,  Comroonwi^alth, 
6  B.  Monr.,  21;  Bloorohuff  v.  State,  8  Blackf.,  205;  State 
V.  Bailey,  1  Fast,  343;  Rex  v.  Williams,  1  Saik.,  384; 
Hackney  v.  State,  8  /nd,  494. 

As  to  dangerous  driving  through  public  streets.  IT.  S. 
V.  Hart,  PtL  C.  C,  390. 

As  to  exposure  of  the  person.  Beg.  v,  Webb,  1  Den,  C, 
a  R,  338:  13  Jur.,  42;  18  Law  J.  (M,  a\  39. 

As  to  digging  up  or  injuring  highways.  Reg.  v.  Shef- 
field Oas  Consumers'  Co.,  22  Eng,  L.  &  Eq.,  200 ;  State  v. 
Peckliard,  5  Ilarring.^  500. 

As  to  neglect  to  keep  ferry  in  repair.  State  v,  Willis, 
Busb.,  223. 

As  to  profane  swearing.  State  v,  Graham,  3  Sneed., 
134. 

Consult,  also,  upon  other  branches  of  the  criminal  law 
relative  to  what  are  nuisances,  the  following:  Rex  v. 
Wigg,  1  Ld.  Raym^  737 ;  Rex  v.  Village  of  Hornsey,  1 
Bo.,  406;  Anon.,  12  Mod.,  342;  Rex  v.  Record,  2  Show.^ 
216;  Rex  v.  Dunraven,  W.  W.  &  2>.,  577 ;  Rex  v.  Cross, 
2  Carr.  ^  P.,  483;  Rex  v.  Neville,  PeoAe.  93;  Rex  v. 
Watts,  Mood,  db  M.,  281;  Wetmore  v.  Tracy,  14  Weoid, 
250 ;  Harris  r.  Thompson,  9  Barb.,  350 ;  Plant  v.  Long 
Island  II.  R.  Co.,  10  Id.,  26;  Leigh  v.  Westervelt,  2  Dwer, 
618;  Williams  v.  N.  Y.  Central  R.  R.  Co.,  18  Barb.,  222; 
Lyncirs  case,  6  City  HaU  Bee.,  61 ;  Dygcrt  v.  Schenck, 
23  Wend,  446;  People  v.  Cunningham,  I  J>en.,  424; 
Ben  wick  v.  Morris,  7  JliU,  575;  Peckham  v.  Henderson, 
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2*1  Barb^  207 ;  State  v.  CommisBioners,  Riley^  146;  Ellis  v. 
State,  7  Black/. J  534;  Works  v.  Junction  Railroad,  5  Mc- 
Lean^  425 ;  Douglass  v.  State,  4  WisCf  387 ;  Common- 
wealth V.  Upton,  6  Cfray^  473. 

TTneqiiai  §  431.  An  act  wliich  affects  a  considerable  number 

™**^**  of  persons,  in  either  of  the  ways  specified  in  the  last 
section,  is  not  less  a  nuisance  because  the  extent  of 
the  damage  is  unequal. 

Embodies  a  part  of  section  1572  of  the  Draft  Civil 
Code;  the  words  "a  considerable  number  of  persons ''^ 
being  substituted  for  "the  whole  community  or  neigh* 
borhood,"  to  avoid  uncertainty.  It  may  be  doubtful  in 
some  eases,  whether  the  persons  affected  by  an  obstruo- 
tion  in  a  navigable  stream,  for  instance,  form  what  can 
be  called  a  neighborhood. 

Mpintain-        §  432.  Evciy  pcrsou  who  maintains  or  commits 
MDc'esmis-  any  public  nuisance,  thepunishmeut  for  which  is  not 

demeanor. 

otherwise  prescribed,  or  who  willfully  omits  to  per- 
form any  legal  duty  relating  to  the  removal  of  a 
public  nuisance,  is  guilty  of  a  misdemeanor. 

^^n^i^der  S  433.  Evcry  person  who  makes  or  keeps  gunpow- 
unlawfully,  der  Or  Saltpeter  within  any  city  or  village,  and  every 
person  who  carries  gunpowder  through  the  streets- 
thereof,  in  any  quantity  or  manner  such  cis  is  prohi- 
bited by  law,  or  by  any  ordinance  of  such  city  or 
Tillage,  is  guilty  of  a  misdemeanor. 

See  Law  of  1846,  ch.  291,  §  19.  It  U  not  intended  to 
confine  this  provision  to  cases  in  which  an  explosion 
occurs.  Keeping  powder  in  violation  of  law  should  b(» 
punishable,  irrespective  of  any  mischief  in  the  particu- 
lar case. 

^'taMnto  S  *34.  liVery  person  who  throws  or  deposits  any 
wa^B.  S^  t^^»  ^^  refuse  of  any  gas  house  or  factory,  or  any 
ofFal,  refuse,  or  other  noxious  or  poisonous  ingredients, 
into  any  public  waters,  river  or  stream,  or  into  any 
sewer  or  stream  running  or  emptying  into  any  such 
public  waters,  river  or  stream,  is  guilty  of  a  misde- 
meanor. 

Founded  upon  Laws  of  1845,  ch.  201.  That  act  applies 
only  to  the  counties  of  New  York,  Kings  and  Queeaa. 
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In  view  of  the  extension  of  gM  manufactories  to  almost 
all  towns  of  considerable  size  throughout  the  state,  tlie 
Commissioners  think  the  provision  should  be  made 
generaL 


S  435,  Every  master  of  a  vessel  subject  to  quaran-  J? ^^;*I5^ 

I 


tine  or  visitation  by  the  health  officer,  arriving  in  "y  miTer 
the  port  of  New  York,  who  refuses  or  omits,  either :  °^  ^®"**'* 


1.  To  proceed  with  and  anchor  his  vessel  at  the 
place  assigned  for  quarantine,  at  the  time  of  his 
arrival ;  or, 

2.  To  submit  his  vessel,  cargo  and  passengers,  to 
the  examination  of  the  health  officer,  and  to  furnish 
all  necessary  information  to  enable  that  officer  to 
determine  to  what  length  of  quarantine  and  other 
regulations  they  ought  respectively  to  be  subject; 
or, 

3.  To  remain  with  his  vessel  at  quarantine  during 
tbe  period  assigned  for  her  quarantine,  and  while  at 
quarantine  to  comply  with  the  directions  and  regula- 
tions prescribed  by  law,  and  with  such  as  any  of  the 
officers  of  health,  by  virtue  of  the  authority  given 
to  them  by  law,  shall  prescribe  in  relation  to  his 
vessel,  his  cargo,  himself,  his  passengers  or  crew,  is 
piiuishable  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  a  ftne  not  exceeding  two 
thousand  dollars,  or  both. 

Laws  of  \856,  ch.  147,  §  28. 

§  436,  Every  master  of  a  vessel  hailed  by  a  pilot  oivinK 

.  .  ,  '^  '^         ^  falue  (nfor- 

who,  ei  t her :  in«uon  ro- 

'  latWe  to 

1.  Gives  false  information  to  such  pilot,  relative  to  J«mitt?5g 
the  condition  of  his  vessel,  crew  or  passengers,  or  land  before 

villi t  "f 

the  health  of  the  place  or  places  from  whence  he  health  om- 
came,  or  refuses  to  give  such  information  as  shall  be 
b.wfully  required ;  or, 

2.  Lands  any  person  from  his  vessel,  or  permits 
•ny  person,  except  a  pilot,  to  come  on  board  of  his  ' 
Vessel,  or  unlades  or  tranships  any  portion  of  his 
eargo  before  his  vessel  has  been  visited  and  examined 
by  the  health  officers ;  or, 
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3.  Approaches  with  his  vessel  nearer  the  city  of 
Kew  Yo?'k  than  the  place  of  quarantine  to  which  he 
may  be  directed,  is  punishable  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  a  line  not 
exceedmg  two  thousand  dollars,  or  both. 

Xaws  of  1856,  cb.  147,  §  29. 

i/anding  g  437.  Evcry  person  who,  being  on  board  any  ves 

before  visit  scl  at  the  time  of  her  arrival  at  the  port  of  New 

of  health 

office™.  York,  lands  from  such  vessel,  or  unlades,  or  tran- 
ships, or  assists  in  unlading  or  transhipping  any 
portion  of  her  cargo,  before  such  vessel  has  been 
visited  and  examined  by  the  health  officers,  is  pun- 
ishable by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  both. 

See  Laws  of  1856,  ch.  147,  §  29. 

Going  on         g  438.  Evcry  person  who  goes  on  board  of  or  has 

iMArdves-  •       ^.  .     j.  i       i-  '^v 

wutquar.   any  communication,  intercourse  or  dealing  with  any 
SlteHn''  °'  vessel  at  quarantine,  or  with  any  of  the  crew  or  pas- 
grouSdg  *    sengers  of  such  vessel,  without  the  permission  of  the 
}iV*S!**'      health  officer,  and  every  person  who,  without  such 
authority  enters  the  quarantine  grounds  or  anchorage, 
is  punishable  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two 
thousand  dollars,  or  both ;  and  in  addition  thereto  he 
may  be  detained  at  quarantine  so  long  as  the  health 
officers  shall  direct,  not  excee^ling  twenty  days.    And 
in  case  such  person  shall  be  taken  sick  of  an}'  infec- 
tious, contagious  or  pestilential  disease,  during  such 
twenty  days,  he  may  be  detained  for  such  further  time 
at  the  marine  hospital,  as  the  health  officer  shall  direct. 

Laws  of  1856,  cli.  147,  §  32. 

Violating  S  ^39.  Every  person  who,  having  been  lawfully 
rcvSaiiJii  ordered  by  any  health  officer  to  be  detained  in  quar- 
antine, and  not  having  been  discharged,  leaves  the 
quarantine  grounds  or  anchorage,  or  willfully  violates 
any  quarantine  law  or  regulation,  is  guilty  of  a  mis- 
demeanor. 

See  Laws  of  1856,  ch.  147,  §  13. 
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g  440.  Every  person  who  willfully  opposes  or  ob-  {J]**"!,™  uh 
structs  any  health  officer  or  physician  charged  with  J^^Jf^"}  | 

the  enforcement  of  the  health  laws,  in  performiDg  JSty.**'*'*' 
any  legal  duty,  is  guilty  of  misdemeanor. 

See  Latos  of  1856,  ch.  147,  §  31. 

3  441,  Every  person  who  willfully  violates  any  pro-  wiiifai  vio- 
vision  of  the  health  laws,  the  punishment  for  violating  hcaimiaws, 
which  is  not  otherwise  prescribed  by  those  laws,  or 
by  this  Code ;  and  every  person  who  willfully  violates 
or  refuses  or  omits  to  comply  with  any  lawful  order, 
direction,  prohibition  or  regulation  prescribed  by  any 
board  of  health  or  health  officer,  or  any  regulation  law- 
fully made  or  established  by  any  public  officer  under 
authority  of  the  health  laws,  is  punishable  by  impri- 
sonment in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  two  thousand  dollars,  or  both. 

See  Lam  of  1856,  ch.  147,  §§  30,  31,  33 ;  Ibid.,  § 
28,  subd.  3. 

5  442.  Every  person  not  holding  a  license  as  pilot  uniicenBea 
under  Article  V  of  Chap.  I  of  Title  III  of  the  Politi-  ^"''^• 
cal  CJode,  or  under  the  laws  of  the  state  of  New 
Jersey,  who  pilots,  or  oflTers  to  pilot  any  vessel  to  or 
from  the  port  of  New  York,  by  the  way  of  Sandy 
Hook,  except  such  as  are  exempt ;  and  every  person 
not  being  a  Hellgate  pilot,  or  one  of  the  crew  of  the 
vessel  who  pilots  or  offers  to  pilot  any  vessel  through 
Hellgate ;  and  every  master  or  person  in  command  of 
any  steam  tug  or  tow  boat  who  tows  any  vessel 
through  Hellgate  without  having  a  licensed  pilot  on 
board,  is  guilty  of  misdemeanor. 

See  Hep.  Pol  Code,  §§  329,  345. 

^  443.  The  last  section  does  not  apply  to  vessels  casting 
propelled  wholly  or  in  part  by  steam,  owned  or  excepted. 
belonging   to  citizens  of  the  United  States,    and 
licensed  and  engaged  in  the  coasting  trade. 

See  Bep,  Pol  Code,  %  329. 

g  444.  Every  person  who  not  being  a  port-warden,  ^rtSISjii 
assumes  or  undertakes  to  act  as  such,  or  undertakes  the  rathoruj. 
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performance  of  any  of  the  duties  prescribed  in  Article 
Vn  of  Chap.  I  of  Title  III  of  the  Political  Code,  as  per- 
taining to  the  office  of  port- warden ;  and  every  person 
who  knowingly  employs  any  other  than  the  wardens 
for  the  performance  of  such  duties ;  and  every  person 
who  issues  any  certificate  of  a  survey  on  vessels,  mate- 
rials or  goods  damaged,  with  the  intent  to  avoid  the 
provisions  of  that  article,  is  guilty  of  a  misdemeanor. 

Rep.  Pol  Code,  §  355. 

^poth«K«i7  g  445.  Every  apothecary,  or  druggist,  and  every 
?Mabdi^'  person  employed  as  clerk  or  salesman  by  any  apothe- 
iwSgiy,  cary  or  druggist,  or  otherwise  carrying  on  business 
^^  as  a  dealer  in  drugs  or  medicines,  who,  in  putting 

up  any  drugs  or  medicines,  or  making  up  auy  pre- 
scription, or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently  or  ignorantly  omits  to  label  the 
same,  or  puts  any  untrue  label,  stamp  or  other  desig- 
nation of  contents  upon  any  box,  bottle  or  other 
package  containing  any  drugs  or  medicines,  or  sub- 
stitutes a  different  article  for  any  article  prescribed  or 
ordered,  or  puts  up  a  greater  or  less  quantity  of  any 
article  than  that  prescribed  or  ordered,  or  otherwise 
deviates  from  the  terms  of  the  prescription  or  order 
which  he  undertakes  to  follow,  in  consequence  of 
which  human  life  or  health  is  endangered,  is  guilty 
of  misdemeanor. 

The  frequent  occurrence  of  accidents,  involving,  often, 
even  the  loss  of  human  life,  through  mistakes  in  the  put- 
ting up  of  prescriptions,  render  necessary  some  legislation 
to  enforce  care  and  caution  on  the  part  of  dealers  in 
drugs.  The  recent  case  of  Thomas  v.  Winchester,  2 
Seld.^  39*7,  illustrates  the  danger  arising  in  a  different  class 
of  cases,  also  embraced  by  the  section  in  the  text ;  viz. : 
cases  in  which  a  manufacturer  or  dealer  in  drugs  sends 
them  into  the  market  under  an  untrue  Ubel ;  in  conse- 
quence of  which,  retail  dealers  are  innocently  led  to  sup- 
ply dangerous  articles  without  inteuding  it  In  that  case 
it  appeared  that  defendants,  who  were  manufacturing 
druggists,  sold  to  a  dealer  a  Jar  labeled,  "  extract  of  dan> 
delion ; "  but  which  really  contained  extract  of  belladonna. 
The  dealer,  relying  on  the  label,  sold  the  jar  to  a  retailer ; 
and  the  latter,  in  turn,  used  a  part  of  the  contents  of  the 
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jar,  supposing  them  to  be  extract  of  dandelion,  in  putting 
up  a  prescription  in  which  tliat  article  was  required.  A 
dangerous  illness  was  the  result  to  the  person  taking  the 
prescription.  The  court  of  appeals,  in  tlie  case  cited, 
held  the  manufacturers  liable  in  damages  to  the  injured 
person,  notwithstanding  the  article  had  passed  through 
intermediate  sales,  in  reaching  such  person.  This  liabil- 
ity is  founded  upon  the  duty  which  the  law  imposes  upon 
th&  dealer,  to  avoid  acts  dangerous  to  other  persons ;  and 
not  upon  any  contract,  or  privity  between  him  and  the 
consumer.  Obvious  considerations  make  it  proper  that 
this  duty  should  be  enforced  by  cruninal  penalty  as  by  a 
remedy  in  damages. 

S  446.  Every  apothecary  or  druggist,  and  every 
person  employed  as  clerk  or  salesman  by  any  apothe-  ^  ^^^^ 
cary  or  druggist,  or  otherwise  carrying  on  business  as  JJn  JJftKit 
a  dealer  in  drugs  or  medicines,  who  sells  or  gives  any  Jh?*MilS** 
poison  or  poisonous  substance,  without  first  record- 
ing in  a  book  to  be  kept  for  that  purpose,  the  name 
and  residence  of  the  person  receiving  such  poison, 
together  with  the  kind  and  quantity  of  such  poison 
received  and  the  name  and  residence  of  some  person 
known  to  such  dealer,  as  a  witness  to  the  transaction, 
excepting  upon  the  written  order  or  prescription  of 
some  practising  physician  whose  name  is  attached  to 
such  order,  is  guilty  of  a  misdemeanor. 

Founded  on  Laws  of  1860,  ch.  442,  §  1,  as  amended. 
Laws  of  1862,  ch.  273,  g  1. 

Resiriciion  to  dealers.  The  Commissioners  have  re- 
stricted the  provision  to  sales  or  gifts  made  by  persons 
dealing  in  drugs.  The  statute  of  1860,  is  stringent 
enough  to  prohibit  any  individual  from  selling  or  giving 
an  article  of  a  poisonous  character  to  another  without 
opening  a  book  and  making  a  record  of  what  is  perhaps 
his  only  transaction  of  the  kind  for  years.  Such  record 
cannot  be  expected  to  be  kept,  and  serves  no  important 
purpose  if  kept,  excepting  when  maintained  in  connection 
with  an  establishment  of  somewhat  permanent  and  pub- 
lic character,  carrying  on  a  business  of  dealing  in  articles 
of  the  kind  to  be  specified  in  the  record. 

Contents  of  the  record.  The  act  of  1860,  as  amended  in 
1862,  requires  the  seller  to  record  in  a  book  "the  name 
of  the  person  receiving  said  poison,  and  his  or  her  resi- 
dence together  with  the  name  of  some  person  as  witness 
to  such  sale.  The  Commissioners  have  substitued  for 
this  language  the  words  **  the  name  and  residence  of  the 
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person  receiving  such  poison,  together  with  Gie  kind  and 
quantity  nfsuch  poison  received,  and  the  name  and  residence 
of  some  person  knovm  to  such  dealer^  as  a  witness  to  tho 
transactiunJ'^  Unless  the  kind  and  quantity  of  the  poison 
sold  are  inserted,  the  record  is  a  mere  list  of  persons  who 
have  bought  poisons,  and  lacks  the  very  element  ceces- 
sary  to  render  it  of  service  in  any  subsequent  legal  inves- 
tigation. If  the  purchaser  may  bring  his  own  witness 
with  him,  fictitious  names  and  residences  of  witnesses 
will  be  imposed  upon  the  dealer  whenever  the  purcliaser 
wislies  to  evade  the  law.  And  the  word  "  transaction  "  is 
more  appropriate  than  ^'sale"  because  by  tlie  antecedent 
provisions  gifts  are  to  be  recorded  equally  with  sales. 

TJie  punisiimenL  For  the  sake  of  greater  harmony  in 
the  system  of  penalties,  tliis  offense  has  been  declared  a 
misdemeanor,  simply,  instead  of  retaining  the  special 
penalty  of  fifty  dollars  affixed  by  the  present  statutes. 

i?ofaBing  to  g  447.  Every  person  whose  duty  it  is  by  the  last 
record.  sectiou  to  keep  any  book  for  recording  the  sale  or 
gift  of  poisons,  and  who  willfully  refuses  to  permit 
any  person  to  inspect  said  book  upon  reasonable 
demand  made  during  ordinary  business  hours,  is  pun- 
ishable by  a  fine  not  exceeding  fifty  dollars. 

See  Laws  of  1860,  ch.  442,  §  1,  as  amended  by 
Laws  of  1862,  ch.  273,  §  1. 

ftSJit  §  448.  Every  person  who  sells,  gives  or  disposes  of 
any  poison  or  poisonous  substance,  except  upon  the 
order  or  prescription  of  a  regularly  authorized  prac- 
tising physician,  without  attaching  to  the  vial,  box  or 
parcel  containing  such  poisonous  substance,  a  label 
with  the  name  and  residence  of  such  person,  the  word 
"  poison  "  and  the  name  of  such  poison  all  written  or 
printed  thereon  in  plain  and  legible  characters,  is 
guilty  of  a  misdemeanor. 

Laws  of  1860,  ch.  442,  §  2.  The  reasons  which  infla 
enced  the  commissioners  to  recommend  that  the  prorisioQ 
requiring  a  record  of  transactions  in  poisons  be  restricted 
to  the  case  of  persons  habitually  dealing  in  kindred 
articles,  (see  note  to  section  446  supra)  do  not  apply  in 
all  tlieir  force  to  the  provision  requiring  the  package  to 
be  labeled.  But  they  do  forbid  preserving  the  exact  pro- 
vision of  the  present  statute,  which  requires  that  tho 
word  "  poison  "  be  printed  in  red  ink ;  wliile  the  particu- 
lar name  of  the  poison  may  be  printed  or  written  at  the 


SellinfT  poi- 
son w 
label. 
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dealer^s  option.  Unless  the  furnishing  of  such  articles  as 
laudanum,  corrosive  sublimate,  and  the  stronger  acids  by 
one  neighbor  to  anotlier,  upon  a  casual  necessity  for  their 
use  is  to  be  absolutely  prevented,  the  requirement  of  a 
printed  label  will  be  inapplicable  in  a  variety  of  cases 
arising  under  the  statute.  The  Commissioners  hare 
thought  it  necessary,  therefore,  eitlier  to  restrict  tliis  sec- 
tion as  they  have  that  relating  to  the  record  book  to  the 
case  of  dealers,  or  else  to  modify  it  by  recognizing  a  label 
wholly  in  manuscript  as  a  compUance  with  the  law.  This 
conforms  to  our  former  statute.  2  Bev.  Stat.^  694,  g  23. 

W/iat  are  poisons.  As  the  section  enumerating  the 
articles  deemed  poisonous,  within  the  meaning  of  the  act 
of  1860  {Laws  of  1860,  ch.  442,  g  3),  was  deliberately 
repealed  in  1862  (Laws  of  1862,  ch.  273,  §  2),  without 
any  recognition  of  the  propriety  of  a  statutory  enu- 
meration, tlie  Commissioners  have  not  restored  it 

Bestridian  as  to  loecUity.  In  view  of  the  more  guarded 
manner  in  which  the  provisions  of  sections  446  and  448 
are  expressed,  they  are  deemed  proper  to  be  generally  en- 
forced throughout  the  state ;  therefore  tlie  provision  of 
Laws  of  1860,  ch.  442,  §  5,  restricting  the  application  of 
tliat  act  to  incorporated  cities  and  villages  having  a  pop- 
uhition  of  one  thousand  inhabitants  and  upwards,  is 
omitted. 

5  449.  Every  person,  who,  in  putting  np  or  pressing  ^"Jjf^jjfif 
any  bnndle  or  bale  of  bay  for  market,  omits  to  mark  Sj;""  ^^k 
or  brand,  in  a  legible  manner,  the  initials  of  his  name  ^^"^^^y- 
on  some  wood  or  metal  securely  attached  to  such 
bundle  or  bale  of  hay,  is  punishable  by  a  fine  of 
twenty-five  dollars  for  each  offense. 

Laws  of  1860,  155,  §§  1,  4. 

§450.  Every  person,  who,  in  putting  up  in  any  pnttinpex- 
bag,  bale,  box,  barrel  or  other  i)ackage,  any  hops,  »ub"unw8 
cotton,  hay  or  other  goods  usually  sold  in  bags,  bales,  or  good*** 

"  ^  *'  o  '    nsually  mold 

lK)xes,  barrels  or  packages,  by  weight,  puts  in  or  con-  ^,?J^'hTiftent 
ceals  therein  any  thing  whatever,  for  the  purpose  of  ^eigSt';"'* 
increasing  the  weight  of  such  bag,  bale,  box,  barrel 
or  package,  is  punishable  by  a  fine  of  twenty-five 
dollars  for  each  offense. 

See  Laws  of  1860,  ch.  155,  §§  2,  4. 

5  451.  Every  person  who  adulterates  or  dilutes  any  tn^]^^ 
article  of  food,  drink,  drug,  medicine,  strong,  spiritu-  quiw.  It'c 

22 
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ous  or  malt  liquor,  or  wine,  or  auy  article  useful  in 
compounding  either  of  them,  whether  one  useful  for 
mankind  or  for  animals,  with  a  fraudulent  intent  to 
offer  the  same,  or  cause  or  permit  it  to  be  offered  for  sale 
as  unadulterated  or  undiluted ;  and  every  person  who 
fraudulently  sells,  or  keeps  or  offers  for  sale  the  same 
as  unadulterated  or  undiluted,  knowing  it  to  have  been 
adulterated  or  diluted,  is  guilty  of  a  misdemeanor. 

DifpoBinc  S  452.  Every  person  who  knowingly  sells,  or  keeps, 
food,  &c.  or  offers  for  sale  or  otherwise  disposes  of  any  article 
of  food,  drink,  drug  or  medicine  knowing  that  the 
same  has  become  tainted,  decayed,  spoiled  or  other- 
wise unwholesome  or  unfit  to  be  eaten  or  drank,  with 
intent  to  pennit  the  same  to  be  eaten  or  drank  by 
any  person  or  animal,  is  guilty  of  a  misdemeanor. 

•      ^^ 
Making  or        g  453.  Evcry  person  who  manufactures  or  causes 

keeping 

Biuiigbhot.  to  be  manufactured,  or  sells,  or  offers  or  keeps  for 
sale,  or  gives  or  disposes  of  any  instrument  or  wea- 
pon of  the  kind  usually  known  as  slung  shot,  or  of 
any  similar  kind,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1849,  eh.  278,  §  1. 

Carrying  §  454.  Evcry  persou  who  carries  upon  his  person, 
pS?wi.  or  whether  concealed  or  not,  or  uses  or  attempts  to  use 
attempting   agaiust  auothcr,  any  instrument  or  weapon  of  the 

to  use  sluiig       «='  •/  A 

shot.  kind  usually  known  as  slung  shot  or  of  any  similar 

kind,  is  guilty  of  felony. 

See  Laws  of  1849,  ch.  2*78,  §  2.  So  much  of  this  sec- 
tion as  makes  it  felony  to  "  be  found  in  possession  of"  a 
slung  shot  is  omitted  because  many  cases  of  possession 
are  covered  by  section  I  of  that  act ;  embodied  in  section 
453,  supra. 

carrvinff         S  *55.  Evcry  pcrsou  who  carries  concealed  about 

wwipouB?     his  person  any  description  of  fire-arms,  being  loaded 

or  partly  loaded,  or  any  sharp  or  dangerous  weapon 

such  as  is  usually  employed  in  attack  or  defense  of 

^         the  person,  is  guilty  of  a  misdemeanor. 

Such  a  provision  as  the  above  docs  not  infringe  the 
provision  of  the  United  States  constitution  (Amendments 
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art  2,)  nrhich  declares  that  the  right  of  the  people  to 
keep  aud  bear  arms,  shall  not  be  infriDged;  inasmuch  as 
it  is  a  measure  of  police,  prohibiting  only  a  particular 
mode  of  carrying  arms,  which  is  found  dangerous  to  the 
peace  of  society.  State  v.  Zumel,  13  La.  Anruj  399. 

§  456.  Every  person  who  negligently  sets  fire  to  Ncciipence 
tis  own  woods,  or  negligently  suffers  any  fire  upon  to  fires. 
his  own  land  to  extend  beyond  the  limits  thereof,  is 
guilty  of  a  misdemeaQor. 

See  i2ep.  Fol  Code,  %  Y€S. 

S  457.  Every  person    who,  having  been  lawfully  ^*^^/JJ{f  ^ 
ordered,  as  provided  by  section  704  of  the  Political  f*^' flg^lJ**" 
Code,  to  repair  to  the  place  of  a  fire  in  the  woods  and  "^*  ^^^*- 
assist  in  extinguishiug  it,  omits  without  lawful  excuse 
to  comply  with  such  order,  is  guilty  of  a  misde- 
meanor. 

g  458.  Every  person    who,  at  any  burning  of  a  obstracting 
building  is  guilty  of  any  disobedience   to  lawful  JJ^i"t'ai8h 
orders  of  any  i)ublic  officer  or  fireman,  or  of  any 
resistance  to  or  interference  with  the  lawful  efforts 
of  any  fireman  or  company  of  firemen,  to  extinguish 
the  same,  or  of  any  disorderly  conduct  calculated  to 

m 

prevent  the  same  from  being  extinguished,  or  who 
forbids,  prevents  or  dissuades  others  from  assisting 
to  extinguish  the  same,  is  guilty  of  a  misdemeanor. 


§  459.  Every  person  who  maintains  any  ferry  for  Maintain-  i 


I 
i 

I  lip  ferry 

profit  or  hire  upon  any  waters  within  this  state,  with-  JJ„\'{J,^ruy 
out  authority  of  law,  is  punishable  by  a  fine  not  ex-  °'  ^*^- 
eeediug  twenty-five  dollars  for  each  time  of  crossing 
or  running  such  ferry.     Where  such  ferry  is  upon 
waters  dividing  two  counties,  the  offender  may  be 
prosecuted  in  either. 

Suggested  as  a  substitute  for  Hep.  Pol.  Code,  g  661. 

§  460.  Every  person    who,  having  entered  into  a  vioutinff 
recognizance,  as  provided  by  section  659  of  the  Poli-  oifrec.>gni- 
tical  Code,  to  keep  and  attend  a  ferry,  violates  the  keepafem 
condition  of  such  recognizance,  is  guilty  of  a  misde- 
meanor. 

See  Rep.  Pol  0>de^  §  660. 
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Bngfneer         g  461.  Every  peisoTi  in  charge,  as  engineer,  of  a 
BoSirt  wh?i  locomotive  engine,  who  omits  to  cause  a  bell  to  ring 
hfco'S'ouye    OF  a  steam  whistle  to  sound  at  the  distance  of  at  least 
hiShway.      eighty  rods  from  the  place  where  the  track  crosses, 
on  the  same  level,  any  traveled  public  way,  is  punish- 
able by  a  fine  not  exceeding  fifty  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  sixty  days. 

See  Eep.  Pol  Code,  §  657. 

intoxjca-  g  462.  Every  person  who,  while  in  charge,  as  engi- 
ciiXctora  ^®®^»  ^f  a  locomotive  engine  or  while  acting  as  con- 
up2i?roii"  ductor  or  driver  upon  any  railroad  train  or  car,  whether 
^^^'  propelled  by  steam  or  drawn  by  horses,  is  intoxicated, 
is  guilty  of  a  misdemeanor. 

Substlluted  for  Rep.  Pol  Code,  §  588. 

violations        (S  463.  Evcry engineer,  conductor,  brakeman,  switch- 
er dnty  by         *^  J       o  » 

officers,       tender  or  other  officer,  agent  or  servant  of  any  rail- 
raiTroad  °'  ^^^^  compauy,  who  is  guilty  of  any  willful  violation 
companies,   qj.  omissiou  of  his  duty  as  such  officer,  agent  or  ser- 
vant by  which  human  life  or  safety  is  endangered,  the 
punishment  for  which  is  not  otherwise  prescribed,  is 
guilty  of  a  misdemeanor. 

^un*fd?n  S  464.  All  persons  and   incorporated   companies 

fcecutirngs  cuttiug  ice  in  or  upon  any  waters  within  the  bound- 
aries of  this  state,  for  the  purpose  of  removing  such 
ice  for  sale,  shall  surround  the  cuttings  and  openings 
made,  with  fences  of  bushes  or  other  guards  sufficient 
to  warn  all  persons  of  such  cuttings  and  openings. 

See  Laws  of  18G0,  cli.  20,  §  1. 

Hnw  long        g  465.  Such  fences  or  guards  must  be  erected  at  or 

such  guards    _     "J,  i  .  /. 

muKibe       before  the  time  of  commencing  such  cuttings  or 

maintained.  ^  ^ 

openings,  and  must  be  maintained  until  ice  has  again 
formed  in  such  openings  to  the  thickness  of  at  least 
six  inches. 

Ibid, 

Violation  of      g  466.  Evcry  person  who  violates  the  provisions  of 
Tarda  ^**     the  last  two  sections,  is  guilty  of  a  misdemeanor. 


around  Ice 
cuitiiigd  a 
misde- 
meanor. The  act  of  1860,  ch.  20,  §     ,  on  which  the  three  8eo> 


cuitliigsa  find.,  §  2. 

mit«de-  '  *^ 
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tions  in  the  text  are  founded,  applies  oulj  to  ice  cuttings 
in  Ihe  waters  of  the  Iludsoa  river  and  the  tide  waters  of 
the  RondouL  and  Gatskill  creeks;  and  it  requires  tlie  fence 
to  be  at  least  four  feet  high.  The  Commissioners  deem 
the  principle  upon  which  the  act  is  founded,  one  which 
should  be  extended  to  other  waters  tlian  those  specified 
in  the  act.  In  many  locahties,  however,  a  less  expensive 
fencing  than  the  act  referred  to  requires,  would  give 
ample  protection  to  tlie  publia  The  Commissioners  have, 
therefore,  defined  the  duty  in  general  terms,  leaving  the 
sufficiency  of  guards  erected  in  any  particular  locality  to 
be  judged  when  occasion  arises. 

5  467.  Every  person  who  uses  any  net  or  weir  or  ueingnct 
sets  any  pole  or  other  fixture  in  any  part  of  the  {^jJ^'^J^n 
Hudson  river,  except  as  permitted  by  section  266  of  "^®'* 
the  Political  Code,  is  guilty  of  a  misdemeanor. 

Rep.  Pol  Code,  §  266. 

g  468.  Every  person  who  willfully  exposes  himself  pJ^r^JIn"* 
or  another,  affected  with  any  contagious  or  infectious  wuhatm- 
disease,  in  any  public  jHace  or  thoroughfare,  except  InfeTna "" 
in  his  necessary  removal  in  a  manner  not  dangerous  piac® 
to  the  public  health,  is  guilty  of  a  misdemeanor. 

S  469.  Every  person  who  willfully  makes  or  pub-  Fraiffla 

1.  ,  /.  ,  ,  «  practised  to 

Ijshes  any  false  statement,  spreads  any  false  rumor,  *^JJ^^'*^® 
or  employs  any  other  false  or  fraudulent  means  or  p"^«- 
device,  with  intent  to  affect  the  market  i)rice  of  any 
kiud  of  property,  is  guilty  of  a  misdemeanor. 

S  470.  Every  editor  or  proprietor  of  any  newspaper  Publishing 
who  willfully  publishes  in  such  newspaper  as  true,  mtements 
any  statement  which  he  has  not  good  reason  to  be-  p«pera. 
lieve  to  be  true,  with  intent  to  increase  thereby  the 
sales  of  copies  of  such  paper,  is  guilty  of  a  misde- 
meanor. 


5  471.  Every  person  guilty  of  secretly  loitering  KaveBdrop. 
about  any  building,  with  intent  to  overhear  discourse 
therein,  and  to  repeat  or  publish  the  same  to  vex  or 
annoy  or  injure  others,  is  guilty  of  a  misdemeanor. 

The  common  law  definition  of  this  offense,  wliich  is 
known  as  "eavesdropping,"  seems  to  have  confined  it  to 


174  THE  PENAL  CODE 

loitering  about  dwelling  houses  (2  Bish.  Cr.  L.^  %  274;  1 
Buss,  on  Cr.f  327  ;  4  Blackst  Comm.f  168).  The  reasons 
which  render  the  act  obnoxious  to  punishment  when 
committed  with  reference  to  dwellings,  apply,  however, 
with  nearly  equal  force,  to  buildings  occupied  for  other 
purposes. 

Racing  S  ^72.  Every  person  driviDg  any  conveyance  drawn 

ways.         by  horses  upon  any  public  road  or  way,  who  causes 

or  suflFers  his  horses  to  run,  with  intent  to  pass  another 

conveyance  or  to  prevent  such  other  from  passing  his 

own,  is  guilty  of  a  misdemeanor. 

Suggested  as  a  substitute  for  Rep.  Pol,  Cod^  §  669. 


TITLE  XIII. 

OF  CORIMES  AGAINST  THE  PUBLIC  PEACE. 

Section  473.  Disturbing  lawful  meetings. 
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g473.  Every  person  who,  without  authority  of  law,  Disturbing 
willfully  disturbs  or  breaks  up  any  assembly  or  meet-  meetings. 
ing,  not  unlawful  in  its  character,  other  than  such 
as  are  mentioned  in  sections  55,  79,  and  360  of  this 
Code,  is  guilty  of  a  misdemeanor. 

The  assemblies  specified  in  the  sections  referred  to  are 
religious  meetings,  meetings  of  electors  held  for  dis- 
cussion of  public  questions,  and  funerals. 

3  474.  Any  use  of  force  or  violence,  disturbing  the  "Riot" 
public  peace,  or  any  threat  to  use  such  force  or  violence 
if  accompanied  by  immediate  power  of  execution,  by 
three  or  more  persons  acting  together  and  without 
authority  of  law,  is  riot. 

Consult  State  v.  Conolly,  3  Hich.,  337 ;  State  v.  Snow, 
6  Shep.,  346;  Douglierty  v.  People,  4  Scamm.,  180;  Rex 
V.  Langford,  1  Car.  db  M.,  604;  State  v.  Cole,  2  McCord, 
117;  State  v.  Brooks,  1  IliU  (So.  Car.),  361;  State  v. 
Brazil,  1  Bice,  25S;  ^BlackM,  Comm.,  146;  ^Burn's  Just, 
tit.  Riot;  Bouv.  Law  Diet,  Id.;  I  Hawk.  P.  C,  cli.  65, 
§  1;    Wkart  Or.  jL.,  722;   ChiUy's  Cr.  L.,  274. 

§  475.  Every  person  guilty  of  participating  in  any  Pnnish- 
riot  is  punishable  as  follows :  'lo^- 

1.  If  any  murder,  maiming,  robbery,  rape  or  arson, 
was  committed  in  the  course  of  such  riot,  such  person 
is  punishable  in  the  same  manner  as  a  principal  in 
such  crime. 

2.  If  the  purpose  of  the  riotous  assembly  was  to 
resist  the  execution  of  any  statute  of  this  state  or  of 
the  United  States,  or  to  obstruct  any  public  officer  of 
this  state  or  of  the  United  States  in  the  performance 
of  any  legal  duty,  or  in  serving  or  executing  any 
legal  process,  such  person  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  ten  years  and 
not  less  than  two. 

3.  K  such  person  carried,  at  the  time  of  such  riot, 
any  species  of  fire-arms,  or  other  deadly  or  danger- 
ous weapon,  or  was  disguised,  he  is  i)unishable  by 
imprisonment  in  a  state  prison  not  exceeding  ten 
years  and  not  less  than  two. 
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4.  If  such  person  directed,  advised,  encouraged,  or 
solicited  other  pei'sons,  who  participated  in  the  riot, 
to  acts  of  force  or  violence,  he  is  punishable  by  im- 
prisonment in  a  state  prison  for  not  less  than  three 
years. 

5.  In  all  other  cases  such  person  is  punishable  as 
for  a  misdemeanor. 

§  476.  Whenever  three  or  more  i)ersons,  acting 
together,  make  any  attempt  or  do  any  act  towards 
the  commission  of  an  act  which  would  be  riot  if 
actually  committed,  such  assembly  is  a  rout. 

§  477.  Whenever  three  or  more  persons  assemble 
with  intent  or  with  means  and  preparations  to  do  an 
unlawful  act  which  would  be  riot  if  actually  com- 
mitted, but  do  no  act  towards  the  commission  thereof; 
or  whenever  such  persons  assemble  without  authority 
of  law,  and  in  such  a  manner  as  is  adapted  to  disturb 
the  public  peace,  or  excite  public  alarm,  such  assem- 
bly is  an  unlawful  assembly. 

Consult  upon  the  first  branch  of  this  section  4  BbuksL 
Comm.f  147;  Rex  v,  Birt,  6  Cuar,  db  P.,  154;  Rex  v. 
Heass,  2  Salk.,  594. 

Upon  the  second,  1  ITawk,  P.  C,  ch.  65,  §  9 ;  1  Rusa, 
Cr.y  272;  WharL  Or.  L^  722;  Rex  v.  Hunt,  1  Russ.  (7. 
<fc  iT.,  254;  3  Cox  Cr,  C(W.,  215;  Reg.  v.  Vincent,  9 
Carr.  dh  P.,  91 ;  Reg.  r.  Neale,  9  Can-,  <k  P.,  431;  Reg. 
V.  Solej,  11  MocLf  116;  Gugarty  v.  Queen,  3  Ooz  Cr. 
Cos.,  306. 

g  478.  Every  assembly  of  three  or  more  persons 
having  their  faces  painted,  discolored,  colored  or 
concealed,  or  being  otherwise  disguised  in  a  manner 
adapted  to  prevent  them  from  being  identified,  is  an 
unlawful  assembly. 

Laws  of  1845,  ch.  3,  §  6. 

g  479.  Every  person  who  participates  in  any  rout 
or  unlawful  assembly,  is  guilty  of  a  misdemeanor. 

g  480.  Every  person  being  a  proprietor,  manager 
or  keeper  of  any  theater,  circus,  public  gaixlen,  pub- 
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lie  hall  or  premises,  or  other  place  of  public  meeting,  held  in 

piACOo  OX 

resort  or  amusement  whatever,  for  admission  to  f^^y® 
which  any  price  or  payment  is  demanded,  who  per- 
mits therein  any  masquerade,  or  masked  ball,  or  any 
assemblage  of  persons  masked,  is  guilty  of  a  misde- 
meanor, punishable  by  imprisonment  in  a  state  prison 
not  exceeding  two  years,  or  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  five 
thousand  dollars  and  not  less  than  two  thousand  five 
hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

LfLViB  of  1829,  ch.  270 ;  as  amended  La,\D9  of  1858, 
ch.  359. 

S  481.  Every  person  remaining  present  at  the  place  '^^n^Jlf 

of  any  riot,  rout  or  unlawful  assembly,  after  the  same  floral, 

has  been  lawfully  warned  to  disperse,  except  public  f^g^uTS^ 

officers  and  persons  assisting  them  in  attempting  to  ^^' 
disperse  the  same,  is  guilty  of  a  misdemeanor. 

S  482.  Where  three  or  more  persons  assemble  for  a  Hemafning 

present  at 

lawful  purpose,  and  afterwards  proceed  to  commit  an  gjjjfjj^  * 
act  that  would  amount  to  riot  if  it  had  been  the  Jl^i^rfiJer 
original  piupose  of  the  meeting,  every  person  who  tedSn  un°^ 
does  not  retire  when  the  change  of  purpose  is  made  p^L"^^"^ 
known,  except  public  officers  and  persons  assisting 
them  in  attenii)tiug  to  disperse  the  same,  is  guilty 
of  a  misdemeanor. 

S  483.  Every  person  present  at  any  riot,  and  law-  ReftiBingto 

•/    *  *  V  obey  a  law- 

fully commanded  to  aid  the  magistrates  or  officers  in  Jjj^^™^ 

arresting  any  rioter,  who  neglects  or  refuses  to  obey  J"i*t/ng 

such  command,  is  deemed  one  of  the  rioters,  and  '^*''®'' 

punishable  accordingly. 

See  Rep.  Code  Or,  Pro^  §  90. 

g  484.  Every  person  who  resists,  or  enters  into  a  {;JJJ*{J%. 
coQibination  with  any  other  person  to  resist  the  JiJn^o/p?;. 
execution  of  any  legal  process,  under  circumstances 
not  amounting  to  a  riot,  is  punishable  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  both. 

Laws  of  1845,  ch.  69,  §  17. 
23 


cetf0* 
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Prtjwiightfl.  g  485.  Every  person  who  engages  in,  instigates, 
encourages  or  promotes,  any  ring  or  prize  fight,  or 
any  other  premeditated  fight  or  contention,  whether 
as  principal,  aid,  second,  umpire,  surgeon,  or  other- 
wise, although  no  death  or  personal  injury  ensues,  is 
guilty  of  a  misdemeanor. 

chftiienges  §  486.  Evcry  person  who  challenges  another  to 
pru^^flfhts!  engage  in  any  such  fight  as  is  specified  in  the  last 
section;  every  person  who  accepts  any  such  chal- 
lenge ;  every  person  who  knowingly  forwards,  carries 
or  delivers  any  such  challenge ;  *  and  every  person 
who  bets,  stakes  or  wagers  any  money  or  property 
upon  the  result  of  any  such  fight,  or  who  under- 
takes to  hold  any  money  or  property  so  betted,  staked 
or  wagered,  to  be  delivered  to  or  for  the  benefit  of  the 
winner  thereof,  is  guilty  of  a  misdemeanor. 

wbfttiB*  g  487.  Any  words  spoken  or  written,  or  any  signs 
uttered  or  made  to  any  person,  expressing  or  imply- 
ing, or  intended  to  express  or  imply  a  desire,  request, 
invitation  or  demand  to  engage  in  any  fight,  such  as 
is  mentioned  in  section  485,  are  deemed  a  challenge 
within  the  meaning  of  the  last  section. 

Corresponds  with  §  298  of  this  Code. 


LenTing  the      §  488.  E vcry  person  who  leaves  this  state  with 
encage  In     iuteut  to  cludc  any  of  the  provisions  of  the  last 

prize  fights. 

three  sections,  and  to  commit  any  act  out  of  this 
state,  such  as  is  prohibited  by  them,  and  who  does 
any  act  which  would  be  punishable  under  these  pro- 
visions if  committed  within  this  state,  is  punishable 
in  the  same  manner  as  he  would  have  been  in  case 
such  act  had  been  committed  within  this  state. 

Corresponds  with  §  301  of  this  Code. 

Place  of         S  489.  Such  pcrsou  may  be  indicted  and  tried  in 
any  county  within  this  state. 

Corresponds  with  §  302  of  tliis  Code. 
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S  490.  It  is  the  duty  of  all  sheriflfe,  constables,  Bpfciai 

•i'  •  '  '    duty  of 

policemen,    and  watchmen,  who   have   reasonable  ?e?8^ith 
grounds  to  believe  that   any  offense  specified   in  priSJi^M*. 
section  485  is  about  to  be  committed  within  their 
jurisdiction,  to  make  complaint  under  the  provisions 
of  this  act  to  some  magistrate  within  their  jurisdic^ 
tion. 

Laws  of  1859,  cb.  37,  §  4 

§491.  Every  sheriff,  constable,  policeman  or  watch-  Ncgiwtof 
man,  who  willfully  neglects  the  duty  prescribed  by  peace  om- 

vCi  B  ft  HI  IB* 

the  last  section,  is  guilty  of  a  misdemeanor ;  and  in  demeanor. 
addition  to  the  punishment  prescribed  therefor,  he 
forfeits  his  office. 

Laws  of  1859,  ch.  37,  §  4. 

g  492.  Every  i)erson  guilty  of  using,  or  of  procuring,  J'<>'c*^'«, 
encouraging  or  assisting  another  to  use,  any  force  or  deulner. 
violence  in  entering  upon  or  detaining  any  lands  or 
other  possessions  of  another,  except  in  the  cases  and 
manner  allowed  by  law,  is  guilty  of  misdemeanor. 

g  493.  Every  person  who  has  been  removed  from  S^JJ^^^f 
any  lands  by  process  of  law,  or  who  has  removed  fandl.°St« 
from  any  lands  pursuant  to  the  lawful  adjudication  movfltj 
or  direction  of  any  court,  tribunal  or  officer,  and  iewl^"*" 
who  afterwards,  without  authority  of  law,  returns  to 
settle  or  reside  upon  such  lands,  is  guilty  of  a  misde- 
meanor. 

FouDded  upon  1  Hev.  Stalf  206,  §  64^  but  made  more 
general. 

5  494.  Every  person  who  intrudes  or  squats  upon  rnuwftai 
any  lot  or  piece  of  land  within  the  bounds  of  any  npon'ands 

or  another* 

incorporated  city  or  village,  without  license  or  autho- 
rity from  the  owner  thereof,  or  who  erects  or  occu- 
pies thereon  any  hut,  hovel,  shanty  or  other  structure 
whatever  without  such  license  or  authority;  and 
every  person  who  places,  erects,  or  occupies  within 
the  bounds  of  any  street  or  avenue  of  such  city  or 
village,  any  hut,  hovel,  shauty,  or  other  structure 
whatever,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1857,  ch.  396,  §  1. 
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S  495.  Every  x)ersoii  who  willfully  discharges  any 
species  of  fire-arms,  air-gun  or  other  weapon,  or 
throws  any  other  missile  in  any  public  place,  or  in 
any  place  where  there  is  any  person  to  be  endangered 
thereby,  although  no  injury  to  any  person  shall  ensue, 
is  guilty  of  a  misdemeanor. 

5  496.  No  person  shall  be  excused  from  giving  any 
evidence  upon  any  investigation  or  prosecution  for 
any  of  the  offenses  specified  in  this  chapter,  upon  the 
ground  that  such  testimony  or  evidence  might  tend 
to  convict  him  of  a  crime.  But  such  answer  or  evi- 
dence shall  not  be  received  against  him  upon  any 
criminal  proceeding  or  prosecution. 

Seo  Lawa  of  1860,  cIl  141.  That  act  applies  onlj  to 
prosecutions  for  prize  tiglitiDg:;  but  the  reasons  which 
render  it  proper  in  connection  wilh  that  ofTenao  apply 
equally  in  the  case  of  other  crimes  committed  by  nutn- 
bers  acting  in  concert,  such  as  are  specifled  in  this  chap- 
ter. 


TITLE  XIV. 

OF  CHIMES  AGAINST  THE  REVENUE  AND  PROPERTT 

OP  THE  STATE. 


SEonON  497.  Embezzlements  and  falsification  of  accounts  by  public  offi- 
cers. 

498.  Other  violations  of  law. 

499.  Officer  authorized  to  make  any  sale,  lease  or  contract,  be- 

coming interested  under  it. 

500.  County  clerks  omitting  to  publish  statement  required  by 

law. 

601.  Obstructing  officer  in  collecting  revenue. 

602.  Selling  goods  by  auction  without  filing  the  bond  required  by 

the  Political  Code. 

603.  Auctioneer  accepting  appointment  as  auctioneer  in  another 

state,  or  selling  in  another  state. 

604.  Auctioneer  having  two  places  of  business. 

606.  Auctioneer  selling  goods  at  otlier  than  his  regular  place  of 
business. 

606.  Punishment  for  violating  last  two  sections. 

607.  Selling  goods  without  due  advertisement 

608.  What  sales  must  be  made  by  day. 
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Sectiost  609.  AuctMoeer  omitting  to  render  account. 

510.  Auctioneer  committing  fraud  or  attemj^ng  to  evade  the 

provisions  of  the  Political  Code. 

511.  Delivering  false  bill  of  lading  to  canal  collector. 

512.  Weiglimaster  making  false  entry  of  weight  of  canal  boat 

513.  Canal  officer  concealing  frauds  upon  the  revenue. 

514.  Willful  injuries  to  the  canals. 

515.  Drawing  off  water  from  canals. 

516.  Canal  officer  accepting  bribe  to  allow  water  to  be  drawn 

off  from  canals. 

617.  Fraudulent  appropriation  of  lost  treasure,  or  waived  pro- 
property 

518.  Injuries  to  the  salt  works. 

619.  Seizing  military  stores  belonging  to  the  state. 

520.  Making  false  statement  in  reference  to  taxes. 

S  497.  Every  public  officer,  and  every  deputy,  or  Bmheaie- 

^  iir»  ti         sr      ti  menu  and 

clerk  of  auy  such  officer,  and  every  other  person  Jf  .^Ji^ 
receiving  any  moneys  on  behalf  of,  or  for  account  of  JJiSSl^® 
the  i>eople  of  this  state,  or  of  any  department  of  the 
government  of  this  state,  or  of  any  bureau  or  fund 
created  by  law,  and  in  which  the  people  of  this  state, 
are  directly  or  indirectly  interested,  who  either : 

1.  Appropriates  to  his  own  use,  or  to  the  use  of 
any  person  not  entitled  thereto,  without  authority 
of  law,  any  money  received  by  him  as  such  officer, 
clerk  or  deputy,  or  otherwise,  on  behalf  of  the  peo- 
ple of  this  state  or  in  which  they  are  interested ;  or, 

2.  Knowingly  keeps  any  false  account  or  makes 
any  false  entry  or  erasure  in  any  account  of  or  relat- 
ing to  any  moneys  so  received  by  him,  on  behalf  of 
the  people  of  this  state,  or  in  which  they  are  inte- 
rested; or, 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys 
or  obliterates  any  such  account;  or, 

4.  Willfully  omits  or  refuses  to  pay  over  to  the  peo- 
ple of  this  state  or  their  officer  or  agent  authorized 
by  law  to  receive  the  same,  any  money  received  by 
him  under  any  duty  imposed  by  law  so  to  pay  over  the 
same. 

Is  guilty  of  felony. 
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other  viola-  (J  498.  Everv  officer  or  other  person  mentioned  in 
the  last  sectimi  who  willfully  disobeys  any  provisions 
of  law  regulating  his  official  conduct,  in  cases  other 
than  those  specified  in  that  section,  is  guilty  of  a 
misdemeanor. 

Officer  g  499.  Every  public  officer,  being  authorized  to  sell 

M^Sne  ^^  lease  any  property,  or  make  any  contract  in  his 
t?Scrbi°°'  official  capacity,  who  voluntarily  becomes  iuterested 
ter'SltId'*'  individually  in  such  sale,  lease  or  contract,  directly 
undent.      ^^  indirectly,  is  guilty  of  a  misdemeanor. 

See  Laws  of  1860,  cIl  488,  §  19;  Lotos  of  1861, 
ch.  340,  §  18;  Laws  o/  1862,  cli  285,  §2;  also 
Howell  V.  Barker.  4  Johns.  Ch.^  118. 

connty  g  500.  Auy  couuty  clerk  who  willfully  omits  to  pub- 

ting  to  pab-  lish  the  annual  statement  required  by  section  905  of 

llBb  BUte-  *  •^      ,  .,       , 

°lfi?od  b  *^®  Political  Code,  within  the  time  therem  prescribed, 
^^-  is  guilty  of  a  misdemeanor. 

Jiep.  Pol  Codsy  §  906. 

obetmcting  g  501.  Evcry  person  who  willfully  obstructs  or  hin- 
revenoe.*  dcrs  auy  public  officer  from  collecting  any  revenue, 
taxes  or  other  sums  of  money  in  which,  or  in  any  part 
of  which  the  people  of  this  state  are  directly  or  indi- 
rectly iuterested,  and  which  such  officer  is  by  law 
empowered  to  collect,  is  guilty  of  a  misdemeanor. 

Beiifng  g  502.  Every  person  who  acts  as  auctioneer  in  sel- 

without  ^^^S  ^^y  goods  liable  to  auction  duties,  or  in  selling 
wqnlred^bj  ^  *^^  citlcs  of  Ncw  Tork,  Brooklyu,  Albany,  Troy 
Si  code.^"  <>r  Buffalo,  any  personal  property  whatsoever,  except 
such  as  is  sold  under  authority  of  the  United  States, 
without  having  filed  the  bond  required  by  the  provi- 
sions of  Article  II  of  Chapter  IV  of  Title  IV  of  Part 
ni  of  the  Political  Code,  or  being  authorized  as  as- 
sistant to  one  who  has  filed  such  bond,  as  provided 
by  section  723  of  that  Code,  is  guilty  of  a  misde- 
meanor ;  and  in  addition  to  the  punishment  prescribed 
therefor,  he  forfeits  one  hundred  and  twenty-five  dol- 
lars, for  each  article  so  exposed  by  him  to  sale,  to  be 
recovered  by  a  civil  action  in  the  name  of  the  people. 

i?«p.  Pol  Code,  §  723. 
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§503.  Every  auctioneer  who  accepts  an  appointment  Auctioneer 
as  auctioneer  from  any  other  state  or  is  concerned  as  app<>*n^ 

V  meiit  as 

principal  or  partner  in  selling  any  property  in  any  *„  anSthS 
other  state  by  public  auction,  or  who  knowingly  lelfSR  in 
receives  any  benefit  on  account  of  any  such  sale,  is  Sutel*'' 
guilty  of  a  misdemeanor;   and  in  addition  to  the 
punishment  prescribed  therefor  by  law,  is  forever  dis- 
qualified after  his  conviction  tjierefor,  from  being 
licensed  to  act  as  an  auctioneer  within  this  state. 

S  504.  No  auctioneer,  in  any  city  of  this  state  shall  Anctioneei 

hftvinff  two 

at  one  time  have  more  than  one  place  for  carryinff  on  places  of 
the  general  busniess  of  an  auctioneer;  and  every 
such  auctioneer,  before  acting  as  such,  shall  file  with 
the  clerk  of  such  city  a  writing,  signed  by  him,^esig- 
nating  such  i)lace  and  naming  therein  the  partners, 
if  any,  engaged  with  him  in  business. 

See  Rep,  Pol  Code,  §  727. 

§  505.  No  such  auctioneer  shall  expose  to  sale  by  Anctionecr 
public  auction  any  articles  liable  to  auction  duties  at  g^ds'at 

.  other  than 

any  other  place  than  that  so  designated,  except  goods  ^{J^*gJ^*' 
sold  in  original  packages  as  imported,  pictures,  house-  DueincBs 
hold  furniture,  libraries,  stationery  and  such  bulky 
articles  as  have  usually  been  sold  in  warehouses,  or 
in  the  public  streets  or  on  the  wharves. 

Rep,fol  Code,  §  728. 

g  506.  A  violation  of  either  of  the  last  two  sections  pnnisii- 
is  punishable  by  a  fine  not  exceeding  two  hundred  violating 
and  fifty  dollars  for  each  offense.  secuona. 

Bep.  Pol  Code,  §  729. 

5  507.  Every  person  carrying  on,  interested  in  or  seiiing 
employed  about,  the  business  of  selling  property  by  oSt  dn^ 
auction  in  the  city  of  NewTork,  who  sells  any  property  ment. 
by  auction  without  having  first  advertised  the  same 
in  the  manner  required  by  law,  or  is  concerned  in  any 
sale  by  auction  not  so  advertised,  is  guilty  of  a  mis- 
demeanor. 

See  Bffp.  Pol  Code,  §  731.    The  mode  of  advertising 
auction  sales  is  more  particularly  prescribed  \>j  that  section. 
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What  sales 
must  be 
made  by 
day. 


§  508.  All  sales  of  goods  by  public  auction  ip  the 
cities  of  New  York,  Brooklyn,  Albany,  Buffalo,  Os- 
wego, Syracuse,  Troy,  Pougbkeepsie  and  Kocbester, 
shall  be  made  in  the  day-time  between  sunrise  and 
sunset,  excepting : 

1.  Books,  prints,  pictures  or  stationery. 

2.  Goods  sold  in  the  original  packages  as  imported, 
according  to  a  printed  catalogue,  of  which  samples 
shall  have  been  opened  and  exposed  to  public  view 
at  least  one  day  previous  to  tbe  sale.  Every  person 
who  violates  the  provisions  of  this  section  is  guilty 
of  misdemeanor ;  and  in  addition  to  the  punishment 
prescribed  therefor  by  law,  is  forever  disqualified 
after  his  conviction  therefor,  from  being  licensed  to 
act  as  an  auctioneer  within  this  state. 


This  provision  has  been  reported  in  substantially  the 
above  form  in  Rt^.  Pol  CodCj  %  732,  being  tliere  restricted 
to  tlie  cities  of  New  York  and  Albany.  In  view  of  tlio 
extension  of  auction  business  in  the  larger  towns  of  the 
state,  the  Commissioners  are  of  opinion  that  the  section 
should  be  extended  to  embrace  the  other  cities  named  in 
the  text 


Auctioneer 
omitting  to 
render 
•oooont. 


S  509.  Every  auctioneer,  and  every  partner  or  clerk 
of  an  auctioneer,  and  every  person  whatever  in  any 
way  connected  in  business  with  an  auctioneer,  who 
willfully  omits  to  render  any  semi-annual  or  other 
account,  by  law  required  to  be  rendered,  at  the  time 
or  in  the  manner  prescribed  by  law,  or  who  willfully 
omits  to  pay  over  any  duties  legally  payable  by  him 
at  the  time  and  in  the  manner  prescribed  by  law,  is 
guilty  of  a  misdemeanor. 

See  Sep.  PoL  Code,  §§  738-748. 


Auctioneer 
committing 
Araud  or 
attempting 
to  evade 
the  pruvt- 
f>1oii»  of  the 
Political 
Code. 


g  510.  Every  auctioneer,  and  every  partner  or  clerk 
of  any  auctioneer,  and  every  person  whatever  in  any 
way  connected  in  business  with  an  auctioneer,  who 
commits  any  fraud  or  deceit,  or  by  any  fraudulent 
means  whatever  seeks  to  evade  or  defeat  the  provi- 
sions of  Chapter  IV  of  Title  IV  of  Part  in  of  thePoliti- 
cal  Code,  entitled  Auctions,  is  guilty  of  misdemeanor^ 
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and  in  addition  to  the  imnishment  prescribed  therefor 
is  liable  iu  treble  damages  to  any  party  injured 
thereby. 

Rep.  Pol  Code,  §  750. 

5  511.  Every  person  whose  duty  it  may  be  to  de-  Delivering 
hver  to  any  collector  of  tolls  upon  any  of  the  canals  ^^^^'^^s  t? 

•'  ^  •/  canal  col- 

belongiug  to  this  state,  a  bill  of  lading  of  any  pro-  ^®^^"'^- 
party  transported  upon  any  such  caual,  who  delivers 
a  false  bill  of  lading  as  true,  or  makes  or  signs  a 
false  bill  of  lading  intending  it  to  be  delivered  as 
true,  knowing  such  bill  to  be  false,  is  punishable  by 
imprisonment  in  a  state  prison  not  exceeding  two 
years,  or  by  a  fine  not  exceeding  three  times  the 
value  of  any  property  omitted  in  such  bill,  or  both. 

Suggested  as  a  substitute  for  i?^.  Pol  Code,  §  570 
See  1  Bev.  Stat.,  241,  §  125. 

§  512.  Every  weighmaster  upon  any  of  the  canals  weigh- 
belonging  to  this  state,  and  every  clerk  of  such  weigh-  making 

in  I  oC  c  II  *■«  y 

master,  who  makes  a  false  entry  of  the  weight  of  ^^^^^l^^ 
any  boat,  or  cargo  of  any  boat,  navigating  such 
canal,  or  who  makes  a  false  certificate  of  the  light 
weight  of  any  boat,  knowing  such  entry  or  certificate 
to  be  false,  is  guilty  of  misdemeanor. 

See  Laws  of  1861,  ch.  124,  §  4. 

S  513.  Every  public  officer  or  dgent  employed  by  canai  om. 
the  people  of  this  state  in  relation  to  the  canals  be-  i"g  frauda 

*       *  np«n  the 

longing  to  this  state,  who  knows,  or  has  good  reason  revenue. 
to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who 
omits  to  disclose  the  same,  and  enforce  the  penalties 
therefor,  if  within  his  power,  is  guilty  of  a  misde- 
meanor. 

See  Laws  of  1855,  ch.  534,  §  4. 

§  514.  Every  person  who,  without  authority  of  law  wiiifniin- 
willfully  inflicts  any  injury  upon  any  of  the  canals  cSuSi!"*^^** 
belonging  to  this  state,  or  disturbs  or  injures  any  of 

the  boats,  locks,  bridges,  buildings,  machinery  or 
24 
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other  works  or  erections  connected  with  any  snob 
canal,  and  in  which  the  people  of  this  state  have  an 
interest,  is  guilty  of  felony. 

See  1  Bev.  Stat,  248,  §§  179,  180. 

wluwfronf  S  515.  Every  person  who  draws  water  from  any 
canals.  canal  in  this  state,  or  from  any  feeder  or  reservoir  of 
any  canal,  during  the  navigation  season  of  the  canal, 
and  to  the  detriment  or  injury  of  the  navigation 
thereof,  without  authority  of  law,  is  punishable  by 
iinprisonmeut  in  a  county  jail  not  less  than  one  year, 
and  by  a  fine  not  less  than  one  thousand  dollars. 

Founded  upon  Laws  of  1860,  ch.  213,  §5,  and  intended 
to  cover  the  provisions  of  Laios  of  ISGl,  ch.  124,  §  5, 
and  of  1  Rev.  StaL,  235,  §§  94,  95. 


cwJcw^t.       S  516.  Every  public  officer  or  agent  employed  by 
i'l^iw  wato?  t^®  people  of  this  state  in  relation  to  the  canals  be- 
off  from  ^'^  longing  to  this  state,  or  contractor  for  canal  repairs, 
*^****^**        or  person  having  any  charge  of  any  canal,  or  of  any 
part  thereof,  or  of  any  lock,  waste  weir,  feeder  or 
other  work  belonging  thereto,  or  being  employed 
thereon,  who  asks,  or  accepts  or  promises  to  accept 
any  bribe  as  an  inducement  to  permit  any  water  to 
be  drawn  from  any  canal,  feeder  or  reservoir  in  viola- 
tion of  the  last  section ;  and  everj'^  person  who  gives, 
or  offers  or  promises  to  give  to  any  officer  or  person 
above  mentioned,  any  bribe  as  an  inducement  to  him 
to  permit  any  water  to  be  drawn  from  any  canal, 
feeder  or  reservoir  in  violation  of  this  section,  is 
guilty  of  a  misdemeanor. 

Founded  upon  Latoa  of  1860,  ch.  213,  §  6. 

Frandnicnt       g  517.  Evcry  pcrsou  who  fraudulently  conceals  or 
troasSre^'^  appropriates  to  his  own  use  any  lost  treasure  or  any 
*^      *     waived  property  belonging  to  the  state  as  sovereign, 
is  guilty  of  a  misdemeanor. 

I  Black.  Cbm.,  295-297 ;   4 /d,  121 ;    9   Ow  O. 
Ow.,  376. 
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S  518.  Every  person  who  willfully  burns,  destroys,  Jj;J^°j^f«  *® 
or  injures  any  salt  manufactory  connected  with  the  ^^^^*' 
Onondaga  salt  springs,  or  any  building  appurtenant 
to  snch  manufactory,  or  any  part  of  such  manufac- 
tory, or  any  of  the  buildings,  reservoirs,  pumps,  con- 
ductors or  water  conduits,  belonging  to  the  state, 
used  in  the  raising  of  salt  water  for  the  use  of  the 
manufacturers  of  salt,  without  authority  of  law,  is 
punishable  by  imprisonment  in  a  state  prison  not 
exceeding  iBve  years. 

Founded  on  Laws  of  1859,  ch.  346,  §  62.  That  act 
requires  that  the  injury  to  the  works  should  be  shown  to 
have  bwu  iafiicted  "  witli  intent  to  retard  the  pumping 
Ac,  of  salt  water  for  the  use  of  maDufacturers."  The 
words  "  without  authority  of  law  "  are  substituted  for 
this  clause,  as  equally  consonant  with  justice,  and  im- 
posing a  less  onerous  burden  of  proof  upon  the  prosecu- 
tion. 

§  519.  Every  person  who  enters  any  fort,  magazine,  mimJ^ 
arsenal,  armory,  arsenal  yard  or  encampment,  and  fo«Ki*,gto 
seizes  or  takes  away  any  arms,  ammunition,  military 
stoi'es  or  supplies  belonging  t^  the  people  of  this 
state;  and  every  person  who  enters  any  such  place 
with  intent  so  to  do,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years. 

S  520.  Every  person,  who,  in  making  any  state-  Making 
ment,  oral  or  written,  which  is  required  or  authorized  menttin 
by  law  to  be  made  as  the  basis  of  imposing  any  ^"e«- 
tax  or  assessment,  or  of  an  application  to  reduce 
any  tax  or  assessment,  willfully  makes,  as  to  any 
material  matter,  any  statement  which  he  knows  to  be 
false,  is  guilty  of  a  misdemeanor. 

See  Stat,  50  Geo,  III,  ch.  105,  §  9. 
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TITLE  XV. 

OF  CEIMES  AGAINST  PKOPEBTT. 

GnAPTER     I.  Arson. 

II.  Burglary  and  housebreaking, 
ni.  Forgery  and  counterfeiting. 
IV.  Larceny. 
V.  Embezzlements 
VL  Extortion. 

YIL  False  personation,  and  cheats. 
VIII.  Fraudulently  fitting  out  and  destroying  ships  and 
IX  Fraudulent  destruction  of  property  insured. 
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S  521.  Arson  is  the  willful  and  malicious  burning  ^*4J»®?" 
of  a  building,  with  intent  to  destroy  it. 

This  dofinition  is  substantially  that  of  the  common  law 
ancboritics.  Thej,  nearly  all,  restrict  the  offense  to  the 
burning  of  a  dwelling  house,  or  some  edifice  adapted  for 
or  connected  with  human  occupation ;  making  the  gravity 
of  the  offense  to  consist  in  the  peril  to  the  person  which 
such  burning  involves.  (4  Blackst.  Comm.^  220;  2  East 
P.  a,  1015;  Barb.  Cr.  A,  53;  Whart  Am.  Or.  X.,  534; 
Coke  CK,  15,  66;  State  v.  Roe,  12  Verm.,  93;  People  v. 
Gocteral,  18  Johns.,  115.  See  also  Laws  of  Ga.,  712;  4 
U.  S.  Slat,  at  L.,\15;  Rep.  Cr,  Code,  Mass.)  The  stat- 
utes of  this  state  have  enlarged  the  use  of  the  term  to 
include  many  acts  of  burning  not  involvinj^  special  danger 
to  the  person.  Thus,  burning  a  carding  machine,  a  stack 
of  grain  or  hay,  a  bridge,  a  crop  of  grain,  &a,  &c.,  is  arson 
•  m  the  fourth  degree.  (2  Bev.  Stat.,  667,  §§  7,  8.)    The 

Commissioners  recommend  that  the  tvrm  "  arson  "  be  con- 
fined to  the  offense  of  setting  on  fire  buildings  or  edifices 
(including  ships  and  vessels,  see  §  521,  infra).  Other 
criminal  acts  of  burning  should  be  classed  under  other 
titles;  e,  g.,  malicious  mischief.    See  section  703. 

S  522.  Any  house,  edifice,  structure,  vessel,  or  other  "Bniiding" 

^  dtiflued. 

erection,  capable  of  aflTording  shelter  for  human 
beings,  or  appurt-enant  to,  or  connected  with  an  erec- 
tion so  ailapted,  is  a  ** building"  within  the  meaning 
of  the  last  section. 

5  523.  Any  building  is  deemed  an   **  inhabited  J,7iyJ,*|',*tP^ 
building"  within  the  meaning  of  this  chapter,  any  ^*'^^^^' 
part  of  which  has  usually  been  occupied  by  any  per- 
son lodging  therein  at  night. 

People  r.  Orcutt,  1  Park.-Cr.,  252;  See  also  Hooker 
V.  Common  weal  til,  13  Gratt.,  7G.*J;  Common- 
wealth v.  Barney,  10  Ciush.,  478;  Rex  v.  Don- 
ovan, Leach  C.  C,  81 ;  Reg.  v.  Connor,  2  Cox 
Cr.  Cas.,  65. 

S  524.  The  words  **  night  time "  in  this  chapter  "ni^m 
include  the  period  between  sunset  and  sunrise.  w. 

S  525.  To  constitute  a  burning  within  the  meaning  "Bnming" 
of  section  521,  it  is  not  necessary  that  the  building 
set  on  fire  should  be  destroyed.    It  is  sufidcient  that 
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fire  is  applied  so  as  to  take  effect  upon  any  part  of 
the  substance  of  the  building. 

People  V.  Butler,  IQ  Johru.^  203:  Commonwealth 
V.  Van  Sclianck,  16  Mass.^  105;  State  v.  Sandj, 
5  /red.,  570;  Reg.  v.  Parker,  9  Carr.  db  P., 
45;  Reg.  v.  Riissel,  1  Carr.  &  M.^  541.  See 
also,  Hester  v.  State,  17  G&>.^  130  j  State  v. 
Be  Bruhl,  10  Rich.  Law,  23. 

Ownership       %  526.  To  coustituto  arsou  it  is  not  necessary  that 
ing.  another  person  than  the  accused  should  have  had 

ownershij)  in  the  building  set  on  fire.  It  is  sufficient 
that  at  the  time  of  the  biu'ning  another  person  was 
rightfully  in  the  possession  of,  or  was  actually  occu- 
pying, such  building,  or  any  part  thereof. 

People  v.  Van  Blarcum,  2  Johns.,  105;  Shepherd  v. 
People,  19  N.  Y.  (6  SmWi\  537 ;  State  v.  Taylor,  A9  i&, 
322.  At  commou  law  arson  was  the  maliciously  buiiiing 
the  house  of  another.  East  P.  C,  1015.  And  oue  could 
not  be  convicted  of  arson  in  buruing  his  own  house 
Hex  V.  Pealey,  Leach  C.  C,  277;  Rex  v,  Breeme,  JcL, 
261 ;  Rex  v.  Spalding,  LeacJi  C.  C,  248. 

The  offense  of  burning  insured  property  witli  intent  to 
defraud  the  msurers,  is  provided  for  in  chapier  IX.  of 
this  title. 

varianco  in  g  527.  An  omissiou  to  designate,  or  error  in  desig- 
ownership.  natiug  iu  au  indictment  for  arson,  the  owner  or  occu- 
pant of  a  building,  shall  not  prejudice  the  proceedings 
thereupon,  if  it  aj^pears  that  upon  the  whole  descrip- 
tion given  of  the  building,  it  is  sufficiently  identified 
to  enable  the  prisoner  to  prepare  his  defense.    - 

Compare  Martha  v.  State,  26  Ala,,  72 ;  State  v. 
Pish,  3  Dutch.^  323. 

What  con-  §528.  Malice  sufficient  to  constitute  arson  is  in- 
maucc  ferred  from  proof  that  the  prisoner  committed  an  act 
of  burning  a  building,  and  that  some  other  person 
was  rightfully  in  possession  of,  or  actually  occupying 
any  part  thereof.  It  is  not  necessary  that  the  accused 
should  have  had  actual  knowledge  of  such  i)ossession 
or  occupancy,  or  should  have  intended  to  injure 
another  person. 

Rex  V.  Farrington,  Buss,  db  Ry.  C.  C,  207 ;  People  r. 
Van  Blarcum,  2  Johns.,  105;  People  v.  Orcutt,  1  Park. 
Or,,  252 ;  People  v.  Henderson,  Id,,  603 ;  Jesse  tf.  Statc^ 


OF  THE  STATE  OF  NEW  YORK.  191 

28  Miss.,  100.    In  Reg.  v,  Regan  (4  Cox  Or.  Cos.,  335), 
it  appeared  that  the  prisoner's  intent  in  setting  fire  to  tlie 
building  was  to  obtuin  a  reward  oflfered  for  giving  the 
earliest  intimation  of  a  fire,  at  the  engine  station.    Hdd,    * 
ho  was  guilty  of  arson. 

g  529.  But  the  burning  of  a  building  under  circum-  J"^®"^  t®^^ 
stances  which  shows  beyond  a  reasonable  doubt  that  reqlillul 
there  was  no  intent  to  destroy  it,  is  not  arson. 

People  V,  Cotteral,  18  Johns.,  115. 
State  V.  Mitchell,  5  /red,  360. 

5  530.  Where  any  appurtenance  to  any  building  is  ^J{|*Jj^,7* 
80  situated  with  reference  to  such  building,  or  Avhere 
any  building  is  so  situated  with  reference  to  another 
building  that  the  burning  of  the  one  Avill  manifestly 
endanger  the  other,  a  burning  of  the  one  is  deemed 
a  burning  of  the  other,  within  the  foregoing  definition 
of  arson,  and  as  against  any  person  actually  partici- 
pating in  the  original  setting  fire,  as  of  the  moment 
when  the  fire  from  the  one  shall  communicate  to  and 
bum  the  other. 

Robert's  case,  2  ):ktst  P.  C,  1030;  Isaac's  case. 
Id.,  1031  ;  Reg.  v.  Fletcher,  2  Carr,  &  K., 
215;  Reg.  w.  Price,  \  Id.,  73;  Rex  v.  Petley, 
Ltaxh  C.  C,  277. 

S  531.  Arson  is  distinguished  into  four  degrees.        Degrees  or 

^  c»  c  arson. 

§532.  Maliciously  burning  in  the  night  time  an  First  degre 

dcHnod. 

inhabited  building,  in  which  there  is  at  the  time  some 
human  being,  is  arson  in  the  first  degree. 

Founded  upon  2  ifev.  SUii.,  657,  §  9.  Taken  in  con- 
nection with  the  definition  of  "building,"  and  "inhabi- 
ted," given  in  sections  622  and  523  of  tliis  Code,  the 
foregoing  section  would  embrace  as  arson  in  the  first 
degree,  the  burning  of  a  ship  or  vessel  while  lying  within 
this  state.  This  is,  bj  tlie  Revised  Statutes  (2  Rev.  Stat, 
667,  §  4),  only  arson  in  the  tiiird  degree;  but  it  is  an 
ofiense  of  as  grave  a  character  as  burning  an  inhabited 
dwelling. 

§  533.  No  warehouse,  barn,   shed,   or  other  out-  Appnrte- 
house,  is  a  subject  of  arson  in  the  first  degree,  unless  buudhig*. 
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it  is  immediately  connected  with,  and  forms  part  of, 
an  inhabited  building. 

Founded  upon  2  Rev.  StaL,  GS?,  §  10. 

Bnrninffin       g  534.  Maliciouslj  buming  in  the  day  time  an  in- 
when  areon  habited  buildinff,  in  which  there  is  at  the  time  some 

In  second  ° 

degree.       humau  being,  is  arson  in  the  second  degree. 

Substitutod  for  2  Rev.  SloL,  G66,  §  1. 

Bnminifin  S  535.  Maliciously  burning  in  the  night  time  a 
IrLn  af^n  building,  not  an  inhabited  building,  but  adjoining  to 
degree.  or  withiu  the  curtilage  of  an  inhabited  building  in 
Avhich  there  is  at  the  time  some  human  being,  so  that 
such  inhabited  building  is  endangered,  even  though 
it  be  not  in  fact  injured  by  such  burning,  is  arson  in 
the  second  degree. 

See  Peverelly  v.  People,  3  Park.  Or.y  59. 

Bnming  In       g  536.  Maliciously  burning  in  the  day  time  a  build- 
wifen  arton  ing,  thc  bumiug  of  which  in  the  night  time  would 
digree.       bc  arsou  in  the  second  degree,  is  arson  in  the  third 
degree. 

Burning  In  S  537.  Maliciously  burning  in  the  night  time  any 
w^eiaSSn  buildiug,  uot  the  subject  of  arson  in  the  first  or 
deiei.  sccoud  dcgrcc,  including  any  house  for  public  wor- 
ship, school  house,  or  public  building  belonging  to 
the  people  of  this  state,  or  to  any  county,  city,  town 
or  village,  any  building  in  which  have  usually  been 
deposited  the  papers  of  any  public  officer,  and  any 
barn,  mill  or  manufactory,  is  arson  in  the  third 
degree. 

Founded  on  2  Rev.  Stat.j  66*7,  §  4. 

Fonrtu  S  538.  Maliciously  burning  in  the  day  time  any 

dKd.       building,  the  burning  of  which  in  the  night  time 

would  be  arson  in  the  third  degree,  is  arson  in  the 

fourth  degree. 

Founded  on  2  Rev.  Stat,  66Y,  §  7. 

^ent"*f  S  539.  Arson  is  punishable  by  imprisonment  in  a 

•"ou.        gtat^  prison,  as  follows : 
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1.  Arson  in  the  first  degree,  for  any  term  not  less 
than  ten  years ; 

2.  Arson  in  the  second  degree,  not  exceeding  ten 
years  and  not  less  than  seven  years ; 

3.  Arson  in  the  third  degree,  not  exceeding  seven 
years  and  not  less  than  four  years ; 

4.  Arson  in  the  fourth  degree,  not  exceeding  four 
years  and  not  less  than  one  year;  or  by  imprison- 
ment iu  a  county  jail  not  exceeding  one  year. 

The  above  are  the  grades  of  pimishmont  reoentlj  pre- 
scribed by  stalitte,  (Laws  of  1862.  c]l  197,  §§  7,  8,)  as  a 
substitute  for  the  provisions  of  the  Revised  Statutes. 
Under  those  provisions  arson  wus  punishable,  in  the 
first  dejrree,  by  death  (2  Rev.  Stat.,  656,  §  1);  in  the  ^ 

second  degree  by  imprisonment  in  a  state  prison  not  less 
than  ten  years;  in  the  third  degree  by  like  imprisonment 
not  more  than  ten  years  and  not  less  tlian  seven ;  and  in 
the  fourth  degree  by  like  imprisonment  not  more  than 
seven  years  and  not  less  tlian  two,  or  by  imprisonment 
in  a  county  jail  not  exceeding  one  year.  (2  Rev,  Stat^ 
667,  §  9.)  In  view  of  the  many  and  aggravated  instan- 
ces of  this  crime  which  have  recently  occurred,  there 
seems  reason  to  favor  a  return  to  the  more  stringent 
system  of  punishment  prescribed  by  tlie  former  law. 
Tlie  commissioners  have,  however,  presented  tlie  exist- 
ing rules  in  the  text,  leaving  the  question  of  a  restora- 
tion of  those  formerly  in  foroe,  to  the  consideration  of 
the  legislation. 


OHAPTEE  n. 

BUKGLARY  AND  HOUSEBEEAKD^G. 

Sscnoir  640.  Burglary  In  first  degree  defined. 

641.  Breaking  into  dwelling  house  in  the  day  time,  burglary  in 

second  degree. 

642.  Breaking  inner  door  in  night  time,  burglary  in  second  de- 

gree. 

643.  Such  breaking  by  person  lawfully  in  the  house,  burglary  in 

second  degree. 
544.  Breaking  into  dwelling  house,  when  burglary  in  third  de- 
gree. 

645.  Other  burglaries  of  the  third  degree. 

646.  Breaking  and  entering  dwelliug,  when  burglary  in  fourth 

degree. 

647.  Breaking  out  of  dwelling  house,  burglary  in  fourth  degrtt^ 

25 
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Section  648.  Punishment  of  burglaiy. 

549.  Having  poasession  of  burglar's  implements^ 
650.  Entering  buildings  other  than  dwelling  houses. 

551.  "  Dwelling  house  "  defined. 

552.  "  Night  time  "  defined. 

Bnrgiary  in      g  540.  Every  person  who,  with  intent  to  commit 
deAned.       gome  Crime  therein,  breaks  into  and  enters  in  the 
night  time  the  dwelling  house  of  another,  in  which 
there  is  at  the  time  some  human  being,  either: 

1.  By  forcibly  bursting  or  breaking  the  wall,  or  an 
outer  door,  window,  or  shutter  of  a  window  of  such 
house,  or  the  lock  or  bolt  of  such  door,  or  the  fasten- 
ing of  such  window  or  shutter;  or, 

2.  By  any  other  means,  being  armed  with  ary  dan- 
gerous weapon,  or  being  assisted  or  aided  by  one  or 
more  confederates,  then  actually  present ;  or, 

3.  By  unlocking  an  outer  door  by  means  of  false 
keys,  or  by  picking  the  lock  thereof; 

Is  guilty  of  burglary  in  the  first  degree. 

2  Reu.  Siat.j  668,  §  10.  It  has  not  been  thought  best 
to  insert  any  definition  of  "breakmg"  or  of  "entering," 
but  rather  to  leave  the  meanings  of  those  words,  now 
quite  well  settled,  to  adjudication.  For  cases  on  the 
subject,  see  Rex  v.  Cornwall,  2  Str<L,  880;  Rex  v.  Gray, 
1  JcL,  481 ;  Rex  v.  Gibbons,  Foat,  107 ;  Rex  v,  Hughes, 
Leach  C.  C,  452 ;  Reg.  v,  Davis,  6  Oox  Cr.  Cos.,  367 ; 
Reg.  V.  O'Brien,  4  /ci,  398;  Reg.  v.  Meal,  3  Id.,  70;  Reg. 
V,  Wenmouth,  8  Cox  Cr,  Cos.,  483 ;  Reg.  v.  Wheeldou, 
8  Carr.  %  P.,  747 ;  Rex  v,  Paine,  7  Jd^  135 ;  Rex  r.  Jor- 
dan, 7  Id.,  432;  ^^,  v.  Bird,  9  Id.,  44;  Rex  w.  Hughes, 

1  Leach  C.  C,  406;  2  Eaat  P.  C,  491;  Rex  v.  Lewis, 

2  Carr.  <fc  P.,  628;  Rex  v.  Brown,  2  East  P.  (?.,  437; 
2  Leach  C,  C,  1016;  Rex  v.  Johnson,  2  Eojii  P.  C,  488; 
Rex  ».  Bailey,  i?uM.  <fc  i?.  C.  C,  341 ;  2  HvM.  C.  <fe  J/l, 
12;  \R.JtM.  C.  (7,  23;  Rex  v.  Perkes,  1  Carr.  db  P., 
300;  Rex  v.  Lawrence,  4  Carr.  dt  P.,  231 ;  Rex  f.  Rus- 
sell. 1  if.  a  C.  A,  377;  State  v.  McCall,  4  Ala.,  64:i; 
State  V.  Wilson,  Coxe,  439 ;  Commonwealth  v.  Steward,  7 
Dane's  Ab.,  136;  Com.  v.  Stephenson,  8  Pick.,  354; 
People  V.  Boujet,  2  Park.  Cr.  Rep.,  1 1 ;  Commonwealth 
V.  Trimmer,  1  Mass.,  470;  Finch's  aise,  14  GratL,  64J; 
Guche's  case,  6  Clhj  HaJti  Rec,  1 :  Robertson's  case.  4 
Jd.,  63 ;  Smith's  case,  Id.,  62 ;  People  r.  Tralick,  IliU  ^ 
i>.,  63;  People  v.  Bush,  3  Par*.  Cr.,  552. 
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S  541.  Every  person  who  breaks  iuto  any  dwelling  ]^,7„*5Jj5i. 
house  in  the  day  time  under  such  circumstances  as  {"^i^^^'® 

*'  In  tbe  any 

would  have  constituted  the  crime  of  burglary  in  the  g™4?J'" 
first  degree,  if  committed  in  the  night  time,  is  guilty  ^e^lt 
of  burglary  in  the  second  degree. 

2  Ecv.  Stat,  668,  §  11. 

S  542.  Every  person  who,  having  entered  the  dwell-  ^JJJJ^Swr 
iiig  house  of  another  in  the  night  time,  through  an  ["n,"<i*butw 
ojHjn  outer  door  or  window,  or  other  aperture  not  SSond* 
made  by  such  person,  breaks  any  inner  door,  win-  ^*'*"*' 
dow,  partition,  or  other  part  of  such  house,  with 
intent  to  commit  any  crime,  is  guilty  of  burglary  in 
the  second  degree. 

Founded  upon  2  Beo.  Siat^  668,  §  14. 

S  543.  Every  person  who,  being  lawfully  in  any  ?,fg ^y^r^ 

dwelling  house,  breaks  in  the  night  time  any  inner  fSthShJuiJ 

door  of  the  same  house,  with  iutent  to  commit  any  tcc?iY^*^ 

crime,  is  guilty  of  burglary  in  the  second  degree.  ^^*^"** 

Founded  upon  2  Rev.  Stat.f  6C9,  §  15.  The  language 
of  that  section  is:  '* Kverj  person  who,  being  admitted 
into  any  dwelling  house  with  the  consent  of  the  occu- 
pant thereof,  or  wlio  being  UiwfuIIy  in  such  house,"  &c 
The  Commissioners  in  omitting  the  words,  "  being  admit- 
ted into  any  dwelling  house  with  the  consent  of  the 
occupant  thereof,"  do  not  intend  any  substantial  change 
in  the  law,  but  deem  those  words  fully  covered  by  the 
clause  in  tlie  text;  "being  lawfully  in  any  dwelling 
house." 

g  544.  Every  person  who  breaks  into  any  dwelling  ^."J^^wSt 
house  in  the  night  time,  with  iutent  to  commit  a  wfejlVbfiS- 
crime,  but  under  such  circumstances  as  do  not  con-  f/urJ  de- 
stitute the  ofieuse  of  burglary  in  the  first  degree,  is  *"**" 
guilty  of  burglary  in  the  third  degree. 

2  Rev.  Statt  668,  §  12;  modified  by  reducing  tho 
ofiense  to  the  third  degree. 

5  545.  Every  person  who  breaks  and  enters,  in  the  ^jJJ^^^,,^ 
day  or  in  the  night  time,  either :  Sci^w.'*^* 

1.  Any  building  within  the  curtilage  of  a  dwelling 
house,  but  not  forming  a  part  thereof;  or 
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Any  building  or  part  of  any  building,  booth, 
tent,  railroad  car,  vessel,  or  other  structure  or  erec-^ 
tion  in  wbich  any  property  is  kept,  with  intent  to 
steal  therein  or  to  commit  any  felony, 
Is  guilty  of  burglary  in  the  third  degree. 

Compare  2  Hev.  Stat.^  6G9,  §  17,  aa  amended,  Laxoa  of 
1863,  ch.  244. 

g  546.  Every  person  -who  breaks  and  enters  the 
dwelling  house  of  another,  by  day  or  by  night,  iu 
such  manner  as  not  to  constitute  any  burglary  si)eci- 
fled  in  the  preceding  section,  with  intent  to  commit  a 
crime,  is  guilty  of  burglary  in  the  fourth  degree. 

See  2  Hev.  Stat^  668,  §  13,  wliich  declares  tliis  species 
of  ofieuse  to  be  burglary  in  the  second  degree.  The  sec- 
tion in  the  text  also  merges  2  Bev.  Stat.j  669,  §  IS. 

g  547.  Every  person  who,  having  committed  any 
crime  iu  the  dwelling  house  of  another,  breaks  iu  the 
night  time,  any  outer  door,  window  shutter,  or  other 
part  of  such  house,  to  get  ont  of  the  same,  is  guiltj'' 
of  burglary  in  the  fourth  degree. 

See  2  Eev.  Stat,  668,  g  13. 

The  following  provisions  of  2  Rev.  Stat,  669,  are  here 
omitted,  not  with  intention  to  change  tlie  existing  law, 
but  because  they  are  embraced  in  the  general  provision 
of  §  2  of  this  Code. 

§19.  The  breaking  out  of  any  dwelling  house  by  an/ 
person  being  therein,  shall  not  be  deemed  such  a  break- 
wg  of  a  dwelling  house  as  to  constitute  burglary,  in  any 
case  otlier  than  such  as  are  herein  particularly  specified. 

§  20.  The  breaking  of  the  inner  door  of  any  house  by 
any  person  being  therein,  shall  not  be  deemed  such  a 
breaking  of  a  dwelling  house  as  to  constitute  burglary,  in 
any  case  other  than  such  as  are  herein  particularly  speciHed. 

S  548.  Burglary  is  punishable  by  imprisonment  in 
a  state  prison  as  follows : 

1.  Burglary  in  the  first  degree,  for  any  term  not 
less  than  ten  years ; 

2.  Burglary  in  the  second  degree,  not  exceeding  ten 
years,  and  not  less  than  five ; 
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3.  Barglary  in  the  third  degree,  not  exceeding  five 
years; 

4.  Barglary  in  the  fourth  degree,  not  exceeding 
three  years. 

Compare  2  Eev.  Slat.,  669,  §  21.  A  lesser  punishment 
for  burglary  in  the  fourth  degree,  is  here  added  to  those 
prescribed  for  the  higher  degrees  bjr  the  Revised  Statutes. 

S  549.  Every  i)erson  who,  under  circumstances  not  J^JJeJIfon 
amounting  to  any  felony,  has  in  his  possession  in  the  ilpiem«nt! 
night  time  any  dangerous,  offensive  weapon  or  instru- 
ment whatever,  or  any  picklock,  crow,  key,  bit,  jack, 
jimmy,  nippers,  pick,  betty  or  other  implement  of 
burglary,  with  intent  to  break  and  enter  any  build- 
ing or  part  of  any  building,  booth,  tent,  railroad  car, 
vessel  or  other  stmcture  or  erection  and  to  commit 
any  felony  therein,  is  guilty  of  a  misdemeanor. 

See  Lawa  0/  1862,  ch.  374,  §  1. 

g  550.  Every  person  who,  under  circumstances  not  Jn,%V,^^ 
amounting  to  any  burglary,  enters  any  building  or  l^^m^ 
part  of  any  building,  booth,  tent,  warehouse,  rail-  '^**"'*' 
road  car,  vessel  or  other  structure  or  erection  with 
intent  to  commit  any  felony,  larceny  or  malicious 
mischief,  is  guilty  of  a  misdemeanor. 

See  Law8  of  1862,  ch.  374,  §  1. 

S  551.  The  term  "  dwelling  house,"  as  used  in  this  J|^,J^«JJ*"« 
chapter,  includes  every  house  or  edifice  any  part  of  deiiued. 
which  has  usually  been  occupied   by  any  person 
lodging  therein  at  night,  and  any  structure  joined 
to  and  immediately  connected  with  such  a  house  or 
edifice. 

The  only  attempt  at  a  definition  of  "  dwelling  house  " 
in  our  existing  statute  law  of  burglary,  is  that  found  in 
2  Ren.  Stat,  669,  g  16,  viz.:  "No  buUding  shaU  be 
deemed  a  dwelling  house,  or  anjr  part  of  a  dwelling 
house  within  the  meaning  of  the  foregoing  provisions, 
unless  the  same  be  joined  to,  immediately  connected 
with,  and  part  of  a  dwelling  house."  While  this  pro- 
vision may  have  served  a  useful  purpose  in  excluding 
from  the  provisions  of  the  statutes  relative  to  burglary 
a  class  of  buildings  wholly  disconnected  from  dwelling 
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houses,  it  18  wholly  useless  as  a  definition.  It  eDtirclj 
fails  to  designate  what  is  to  be  considered  a  dwelling: 
lioiise;  and  indeed,  if  liteinlly  taken,  excludes  all  habi- 
tations standing  alone.  The  Commissioners  hane  given 
in  the  text  a  distinct  definition  of  the  term. 

tiSo^^*  S  5^2.  The  words  "  niglit  time,"  in  this  chapter, 

defined.       include  the  period  between  sunset  and  sunrise, 

Ck}rrespond8  with  §  524  of  this  Code,  relative  to  arson. 
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S  653.  Every  person  who,  with  intent  to  defraud,  Jn'gf^n! 
forges,  counterfeits  or  falsely  alters :  cmmmes 

of  acknow- 

1.  Any  will  or  codicil  of  real  or  personal  property,  Jedgmen. 
or  any  deed  or  other  instrument  being  or  pui*porting 

to  be  the  act  of  another,  by  which  any  right  or 
interest  in  real  property  is  or  purports  to  be  trans- 
ferred, conveyed  or  in  auy  way  charged  or  affected;  or, 

2.  Any  certificate  or  indorsement  of  the  acknow- 
ledgment by  any  person  of  any  deed  or  other  instru- 
ment which  by  law  may  be  recorded  or  given  in 
evidence,  made  or  purporting  to  have  been  made  by 
auy  ofiBcer  duly  authorized  to  make  such  certificate 
or  indorsement ;  or, 

3.  Any  certificate  of  the  proof  of  any  deed,  will, 
codicil  or  other  instrument  which  by  law  may  be 
recorded  or  given  in  evidence,  made  or  purporting  to 
have  been  made  by  any  court  or  officer  duly  autho- 
rized to  make  such  certificate, 

Is  guilty  of  forgery  in  the  first  degree. 

2  Bev.  StaL,  670,  §  22. 

g  554.  Every  person  who,  with  intent  to  defraud,  ^^^^^^^ 
forges,  counterfeits  or  falsely  alters :  eecurities. 

1.  Any  certificate  or  other  public  security,  issued  or 
purporting  to  have  been  issued  under  the  authority 
of  this  state,  by  virtue  of  any  law  thereof,  by  which 
certificate  or  other  public  security,  the  payment  of 
any  money  absolutely  or  upon  any  contingency  is 
promised,  or  the  receipt  of  any  money  or  property 
acknowledged;  or, 

2.  Any  certificate  of  any  share,  right  or  interest  in 
any  public  stock  created  by  virtue  of  any  law  of  this 
state,  issued  or  purporting  to  have  been  issued  by 
any  public  officer,  or  any  other  evidence  of  any  debt 
or  liability  of  the  people  of  this  state,  either  absolute 
or  contingent,  issued  or  purporting  to  have  been 
issued  by  any  public  officer ;  or, 

3.  Any  indorsement  or  other  instniment  transfer- 
ring or  purporting  to  transfer  the  right  or  interest  of 
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any  holder  of  any  such  certificate,  public  security, 
certificate  of  stock,  evidence  of  debt  or  liability,  or 
of  any  person  entitled  to  such  right  or  interest, 

Is  guilty  of  forgery  in  the  first  degree. 

2  Reo,  Stat^  670,  §  23.  That  section  contained  a  clanse  in 
Biibd.  1,  punisliingalso  tlie  forgery  ofany  bill  of  credit  liere- 
tofore  issued  by  or  under  the  auiliority  of  tlie  legislature  of 
this  state,  or  purporting  to  have  been  so  issued.  As  tlie 
Constitution  of  the  United  States  (art  1,  g  10,  subd.  1), 
proliibits  the  state  from  emitting  any  bills  of  credit,  it 
seems  unuecessary  to  continue  tliis  provision  longer. 

« 

pSbficIn^d  S  555.  Every  person  who,  with  intent  to  defraud, 
■oilsl"^  forges  or  counterfeits  the  great  or  privy  seal  of  this 
state,  the  seal  of  any  public  ofiice  authorized  by  law, 
the  seal  ofany  court  of  record,  including  surrogates' 
seals,  or  the  seal  of  any  coiporation  created  by  the 
laws  of  this  state  or  of  any  other  state,  government 
or  country,  or  any  other  i)ublic  seal  authorized  or 
recognized  by  the  laws  of  this  state,  or  of  any  other 
state,  government  or  country,  or  who  falsely  makes, 
forges  or  counteifeits  any  impression  purporting  to 
be  the  impression  of  any  such  seal,  is  guilty  of  forgery 
in  the  second  degree. 

2  Rev.  Stat,  671,  §  24 ;  extended  to  protect  oeals  of 
foreign  oorporations. 

McJfrd7and      S  556.  Evpry  person  who,  with  intent  to  defraud, 
tunw*!  '^    fiilsely  alters,  destroys,  corrupts  or  falsifies : 

1.  Any  record  of  any  will,  codicil,  conveyance  or 
other  instrument,  the  record  of  which  is,  by  law,  evi- 
dence; or, 

• 

2.  Any  record  of  any  judgment  in  a  court  of  record, 
or  any  enrollment  of  any  decree  of  a  court  of  equity ; 
or, 

3.  The  return  of  any  officer,  court  or  tribunal  to 
any  process  of  any  court, 

Is  guilty  of  forgery  in  the  second  degree. 

2  Rev,  Stat,  671,  §  25. 
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S  557.  Every  person  who,  with  intent  to  defrand,  YJ^JcSu]en 
falsely  makes,  forges  or  alters  any  entry  in  any  book  I,"  Jemnw. 
of  reconls,  or  any  instrument  purporting  to  be  any 
record  or  retm'n,  specified  in  the  last  section,  is  guilty 
of  forgery  in  the  second  degree. 

See  2  neu.  StaL,  671,  §  26. 

S  558.  If  any  officer  authorized  to  take  the  acknow-  JJSl^f^^fo^ 
ledgment  or  proof  of  any  conveyance  of  real  estate,  \^diuwut 
or  of  any  other  instrument  which  by  law  may  be  *^' **''*'"'• 
reconled,  knowingly  and  falsely  certifies  that  any 
such  conveyance  or  instrument  was  acknowledged  by 
any  party  thereto,  or  was  proved  by  any  subscribing 
witness,  when  in  truth  such  conveyance  or  instru- 
ment was  not  acknowledged  or  proved  as  certified,  he 
is  guilty  of  forgery  in  the  second  degree. 

See2i?er.  StaL,  671,  §  27. 

S  659.  Every  person  who  makes  or  engraves,  or  Making 

^  ,  ,  ,  frtlf.e  blink 

causes  or  procures  to  be  made  or  engraved,  any  plate  j^otepiaieB, 
in  the  foiiu  or  similitude  of  any  proudssory  note,  bill 
of  exchange,  draft,  check,  certificate  of  deposit  or 
other  evidence  of  debt,  issued  by  any  banking  cor- 
poration or  association,  or  individual  banker,  incorpo- 
rated or  caiTying  on  business  under  the  laws  of  this 
state,  or  of  any  other  state,  government  or  country, 
without  the  authority  of  such  bank;  or  has  or 
keeps  in  his  custody  or  possession  any  such  plate, 
without  the  authority  of  such  bank,  with  intent  to 
use  or  permit  the  same  to  be  used  for  the  purpose  of 
taking  therefrom  any  impression,  to  be  passed,  sold  or 
altered ;  or  has  or  keeps  in  his  custody  or  possession, 
without  the  authority  of  such  bank,  any  impression 
taken  from  any  such  plate,  with  intent  to  have  the 
same  filled  up  and  completed  for  the  purpose  of  being 
passed,  sold  or  altered ;  or  makes  or  causes  to  be  made, 
or  has  in  his  custody  or  possession,  any  plate  upon 
which  are  engraved  any  figures,  or  words,  which  may 
be  used  for  the  purpose  of  falsely  altering  any  evi- 
dence of  debt  issued  by  any  such  bank,  with  the 
intent  to  use  the  same,  or  to  permit  them  to  be  used 

26 
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for  such  purpose,  is  guilty  of  forgery  in  the  second 
degree. 

Founded  upon  2  JRev.  Stat.,  672,  §  30. 

g  560.  Every  plate  specified  in  the  last  section 
shall  be  deemed  to  be  in  the  form  and  similitude  of 
the  genuine  instrument  imitated,  in  either  of  tbe 
following  Ciises : 

1.  When  the  engraving  on  such  plate  resembles 
and  conforms  to  such  parts  of  the  genuine  instru- 
ment as  are  engraved;  or, 

2.  When  such  plate  is  partly  finished,  and  tbe  part 
so  finished  resembles  and  conforms  to  similar  parts 
of  the  genuine  instrument. 

2  Bev.  Stat,  672,  §  31. 

S  561.  Every  person  who  sells,  exchanges  or  deliv- 
ers any  forged  or  counterfeited  promissory  note, 
check,  bill,  draft,  or  other  evidence  of  debt,  or 
engagement  for  the  payment  of  money  absolutely, 
or  upon  any  contingency,  knowing  the  same  to  be 
forged  or  counterfeited,  with  the  intent  to  have  the 
same  uttered  or  passed;  or  who  offei^s  any  such  note 
or  other  instrument  for  sale,  exchange  or  delivery, 
with  the  like  knowledge  and  intent;  or  who  receives 
any  such  note  or  other  instrument  upon  a  sale,  ex- 
change or  delivery,  with  the  like  knowledge  and 
intent;  whether  the  same  be  done  for  or  without  any 
consideration,  is  guilty  of  forgery  in  the  second 
degree. 

2  Bev,  Stat.,  673,  §  32.  The  original  section  is  limi- 
ted to  cases  where  the  uttering  is  "  for  anj  consider- 
ation." 

g  562.  Every  person  who,  with  intent  to  defraud, 
has  in  his  possession  any  forged,  altered  or  counter- 
feited negotiable  note,  bill,  draft,  or  other  evidence 
of  debt,  issued  or  purporting  to  have  been  issued  by 
any  corporation  or  company  duly  authorized  for  that 
purpose  by  the  laws  of  this  state,  or  of  any  other 
state,  government  or  country,  the  forgery  of  which 
is  hereinbefore  declared  to  be  punishable,  knowing 
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the  same  to  be  forged,  altered  or  counterfeited,  with 
intent  to  utter  the  same  as  true,  or  as  false,  or  to 
cause  the  same  to  be  so  uttered,  is  guilty  of  forgery 
in  the  secoud  degree. 

2  Bev.  Stat,  674,  §  36. 

S  563,  Every  person  who  has  in  his  possession  any  nnving 
forged  or  counterfeited  iustniineut,  the  forgery  of  forgedYn- 
which  is  hereinbefore  declared  to  be  punishable,  other  *^^"°'**"'»- 
than  such  as  are  enumerated  in  the  last  section,  know- 
ing the  same  to  be  forged,  counterfeited  or  falsely 
alteitnl,  with  intent  to  injure  or  defraud  by  uttering  the 
same  as  true,  or  as  false,  or  by  causing  the  same  to  be 
so  uttered,  is  guilty  of  forgery  in  the  fourth  degree. 

2  liev.  5to^.,.674,  §  37. 

g  564.  Every  ofBcer,  and  every  agent  of  any  cor-  J**"^'^;;;^^^ 
poration  or  joint  stock  association  formi^d  or  existing  fyjij^kfj 
under  or  by  virtue  of  the  laws  of  this  state,  or  of  any  IS"^' 
other  state,  government  or  country,  who,  within  this 
state,  willfully  signs  or  procures  to  be  signed,  with 
intent  to  issue,  sell  or  pledge,  or  to  cause  .to  be 
issued,  sold  or  pledged,  or  who  willfully  issues,  sells 
or  pledges  or  causes  to  be  issued,  sold  or  pledged, 
any  false  or  fraudulent  certificate  or  other  evidence 
of  the  ownership  or  transfer  of  any  share  or  shares  of 
the  capital  stock  of  such  corporation  or  association, 
whether  of  full  paid  shares  or  otherwise,  or  of  any 
interest  in  its  property  or  profits,  or  any  certificate 
or  other  evidence  of  such  ownership,  transfer  or 
interest,  or  any  instrument  purporting  to  be  a  certi- 
ficate or  other  evidence  of  such  ownership,  transfer 
or  interest,  the  signing,  issuing,  selling  or  pledging  of 
which  has  not  been  duly  authorized  by  the  board 
of  directors  or  other  managing  body  of  such  cor^)o- 
ration  or  association  having  authority  to  issue  the 
same,  is  guilty  of  forgery  in  the  second  degree. 

g  565.  Every  officer,  and  every  agent  of  any  corpo-  Reispning 
ration  or  joint  stock  association  formed  or  existing  ^J'^.tJ^^ 
under  or  by  virtue  of  the  laws  of  this  state,  or  of  any 
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other  state,  government  or  country,  who  within  this 
state  willfully  reissues,  sells  or  pledges,  or  causes  to 
be  reissued,  sold  or  pledged,  any  surrendered  or  can- 
celed certificate,  or  other  evidence  of  the  ownership 
or  transfer  of  any  share  or  shares  of  the  capital  stock 
of  such  corporation  or  association,  or  of  an  interest 
in  its  property  or  profits,  with  intent  to  defraud,  is 
guilty  of  forgery  in  the  second  degree. 

iBMiiTjg  g  566.  Every  oflBcer,  and  every  agent  of  any  cor- 

deiice*  of  poratlou,  muuicipal  or  otherwise,  or  of  any  joint  stock 
ponition.  association  formed  or  existing  under  or  by  virtue  of 
the  laws  of  this  state,  or  of  any  other  state,  govern- 
ment or  country,  who,  within  this  state,  willfully 
signs  or  procures  to  be  signed  with  intent  to  issue, 
sell  or  pledge,  or  to  cause  to  be  issued,  sold  or 
pledged,  or  who  willfully  issues,  sells  or  pledges, 
or  causes  to  be  issued,  sold  or  pledged  any  false  or 
fraudulent  bond  or  other  evidence  of  debt  against 
such  corporation  or  association,  or  any  instrument 
I)urporting  to  be  a  bond  or  other  evidence  of  debt 
against  such  corporation  or  association,  the  signing, 
issuing,  selling  or  pledging  of  which  has  not  been 
duly  authorized  by  the  board  of  directors  or  com- 
mon council  or  other  managing  body  or  officers  of 
such  corporation  having  authority  to  issue  the  same, 
is  guilty  of  forgery  in  the  second  degree. 

The  three  preceding  sections  embody  2  Bev,  Statj  676, 
§  4B,  and  Lam  of  1855,  di.  155,  §§  1,  2. 

Counter-         S  ^^7.  Evcry  person  who  counterfeits  any  gold  or 
tf.'be  circu?  silver  coin,  whether  of  the  United  States  or  of  any 

lated  within    ^        .  .   ,      .  ,, 

ttaiABtate.  foreign  government  or  country,  with  intent  to  sell, 
utter,  use  or  circulate  the  same  as  genuine,  within 
this  state,  is  guilty  of  forgery  in  the  second  degree. 

Substituted  for  2  Hev.  Siat.,  671,  §  28:  "  Every  pereoa 
who  shall  be  convicted  of  having  oounterfeited  any  of 
the  gold  or  silver  coins  which  shall  bo  at  the  time  current 
by  custom  or  usage  within  this  state,  shall  be  adjudged 
guilty  of  forgery  in  the  second  degree." 
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g  568.  Every  person  who  counterfeits  any  gold  or  Jl^^J^JlitJ^ti'" 
silver  coin,  whether  of  the  United  States  or  of  any  ^««*p«rt«<i 
foi-eign  country  or  government,  with  intent  to  export 
the  same,  or  permit  the  same  to  be  exported,  and  to 
injure  or  defraud  any  foreign  government,  or  the  sub- 
jects thereof,  is  guilty  of  forgery  in  the  third  degree. 

Proposed  as  a  substitute  for  2  Rev.  StaL^  672,  §  2D. 

g  569.  Every  person  who,  with  intent  to  defraud,  p";^^^"^^„f 
falsely  makes,  alters,  forges  or  counterfeits :  oS*?-* 


Btrameiita. 


1.  Any  instrument  in  writing,  being  or  purporting 
to  be  any  process  issued  by  any  competent  court,  mag- 
istrate or  officer;  or  being,  or  puri)orting  to  be,  any 
pleading,  proceeding,  bond  or  undertaking  filed  or 
entered  in  any  court;  or  being,  or  purporting  to  be, 
any  certificate,  order  or  allowance  by  any  competent 
court  or  oflicer ;  or  being,  or  purporting  to  be,  any 
license  or  authority  authorized  by  any  statute ;  or, 

2.  Any  instrument  or  writing  by  which  any  pecu- 
niary demand  or  obligation  is,  or  purports  to  be,  or 
to  have  been,  created,  increased,  discharged  or  dim- 
inished, or  by  which  any  rights  or  property  whatever, 
are  or  purport  to  be,  or  to  have  been,  transferred,  con- 
veyed, discharged,  diminished,  or  in  any  manner 
affected,  the  punishment  of  which  is  not  hereinbefore 
prescribed,  bj'  which  false  making,  altering,  forging 
or  counterfeiting,  any  person  may  be  affected,  bound, 
or  in  any  way  injured  in  his  person  or  property, 

Is  guilty  of  forgery  in  the  third  degree. 

2  Rev.  Stat,  673,  §  33 ;  modified  to  embrace  such  cases 
as  tlie  alteration  of  a  paid  check,  by  the  maker,  to  defraud 
the  bank  in  final  settlement  of  accounts.  See  Britton  v. 
Bank  of  London,  3  Ibst  &  F.,  465;  11  Weekly  /^,  569; 
8  Law  T.  (N,  S.),  382;  also,  People  v.  Fitch,  1  Wend.,  148, 


5  570.  Every  person  who,  with  intent  to  defraud,  Mnking 
makes  any  false  entry  or  falsely  alters  any  entry  made  «"  «t>c  unts 
iu  any  book  of  accounts  kept  iu  the  office  of  the  l^^^^^ 
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comptroller  of  this  state,  or  in  the  oflBce  of  the  trea- 
surer, or  of  the  state  engineer  and  surveyor,  or  of  any 
county  treasurer,  by  which  any  demand  or  obligation, 
claim,  right  or  interest,  either  against  or  in  favor  of 
the  people  of  this  state,  or  any  county  or  town,  or 
any  individual,  is,  or  purports  to  be,  discharged, 
diminished,  increased,  created,  or  in  any  manner 
affected,  is  guilty  of  forgery  in  the  third  degree. 

2  Rev,  Scat.,  673,  §  34. 

Forging  S  571.  Every  person  who,  with  intent  to  defraud, 

&ckeu!  forges,  counterfeits,  or  falsely  alters  any  ticket,  check 
or  other  paper  or  writing,  entitling  or  purporting  to 
entitle  the  holder  or  proprietor  thereof  to  a  passage 
upon  any  railroad,  or  in  any  vessel  or  other  public 
conveyance ;  and  every  person  who,  with  like  intent, 
sells,  exchanges  or  delivers,  or  keeps  or  offers  for  sale, 
exchange  or  delivery,  or  receives  upon  any  purchase, 
exchange  or  delivery,  any  such  ticket,  knowing  the 
same  to  have  been  forged,  counterfeited  or  falsely 
altered,  is  guilty  of  forgery  in  the  third  degree. 

See  Laws  of  1855,  ch.  499,  §  4. 

Forging u.       g  572.  Evcry  person  who  forges,  counterfeits   or 
.  aiampB.    ^j^^^.^  ^^^  postagc  or  rcvcnue  stamp  of  the  United 

States,  or  who  sells,  or  offers,  or  keeps  for  sale,  as 
genuine  or  as  forged,  any  such  stamp,  knowing  it  to 
be  forged,  counterfeited  or  falsely  altered,  is  guilty 
of  forgery  in  the  third  degree. 

This  section  is  new  and  adapted  to  the  recent  intro- 
duction of  stumps  under  the  laws  of  the  United  Stutes. 
It  has  not  been  intended  to  draCt  the  section  so  as  to 
render  punishable  frauds  upon  the  revenue  of  Hie  Vnitcl 
States  by  tming  forged  stiiinps.  That  crime  is  left  to  tho 
legislation  of  congress.  Tlie  oiycct  of  the  section  is  solely 
to  protect  inhabiti\nts  of  this  state  from  fraudulent  sales 
of  forged  stamps. 

Making  (J  573.  Bvcrv  pcrsou  who,  with  intent  to  defraud, 

faUe  entries         *^  *    * 

J;^^j{j5^;;{   makes  any  false  entry,  or  falsely  alters  any  entry  made 
tumr*"      in  any  book  of  accounts  kept  by  any  corporation 
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witbin  this  state,  or  in  any  book  of  accounts  kept  by 
any  such  corporation  or  its  officers,  and  delivered,  or 
intended  to  be  delivered,  to  any  person  dealing  with 
such  corporation,  by  which  any  pecuniary  obligation, 
claim  or  credit  is,  or  i>urports  to  be,  discharged, 
diminished,  increased,  created,  or  in  any  manner 
a^ected,  is  guilty  of  forgery  in  the  third  degree. 

Founded  upon  2  Rev.  Stat.,  673,  i§  35.  That  section  is 
limited  to  books  kept  by  "  moneyed  "  corporations,  The 
Commissioners  have  omitted  tiie  word  "moneyed," 
recommending  that  the  provision  be  made  general. 

5  574.  Every  person  who,  being  a  member  or  offi- 
cer, or  in  the  empk)yment  of  any  corporation,  asso- 
ciation, partnership  or  individual,  falsities,  alters, 
erases,  obliterates  or  destroys  any  account  or  book  of 
accounts  or  records  belonging  to  such  corporation, 
association,  partnership  or  individual,  or  appertaining 
to  their  business,  or  makes  any  false  entries  in  such 
account  or  book,  or  keeps  any  false  account  in  such 
business,  with  inteut  to  defraud  any  person  or  to 
conceal  any  embezzlement  of  any  money  or  property, 
or  any  defalcation,  or  other  misconduct,  committed 
by  any  jjerson  in  the  management  of  their  business, 
is  guilty  of  forgery  in  the  fourth  degree. 

§  575.  Every  person  who  has  in  his  possession  any 
counterfeit  of  any  gold  or  silver  coin,  whether  of  the 
United  States  or  of  any  foreign  country  or  govern- 
ment, knowing  the  same  to  be  counterfeited,  with 
latent  to  sell,  utter,  use,  circulate  or  export  the  same, 
as  true  or  as  false,  or  to  cause  the  same  to  be  so 
uttered  or  passed,  is  guilty  of  forgery  in  the  fourth 
degree. 

Founded  upon  2  Rev.  Stat,  674,  §  38.  The  words 
*•  whether  of  the  United  States  or  of  any  foreipn  country 
or  government/'  are  substituted  instead  of  the  words 
*' which  shall  be  at  the  time  current  in  this  state,"  to 
correspond  with  the  language  employed  in  sections  567 
and  568. 


Clerks  and 
othura 
makln<; 
faUe  (Ml  tries 
in  cmploy- 
ers*  books. 


Ilavinjcpos- 
pe^tiion  of 
couiiterfHt 
coin,  with 
liitunt  to 
utter. 


S  576.  Forgery  is  punishable  by  imprisonment  in  a  ^Jl}^^;^ 
state  prison  as  follows :  furg«ry. 
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TJtferinff 
foi-|red  m- 
Btrtunciit, 
or  coin, 
fuixcry  In 
fiaiiie  ae- 
grce  A8 
nuikiug  iU 


Exception, 

iiistrnmeiit 
or  coin  was 
received  in 
good  Iklth. 


Frandnlent- 
ly  siKiiiiig 
oiie*0  uwu 
name  as 
that  of 
auother. 


1.  Forgery  in  the  first  degree,  by  imprisonment  not 
less  than  ten  years; 

2.  Forgery  in  the  second  degree,  not  exceeding  ten 
3'ears,  and  not  less  than  five ; 

3.  Forgery  in  the  third  degree,  not  exceeding  five 
years; 

4.  Forgery  in  the  fourth  degree,  by  imprisonment 
in  a  state  jnison  not  exceeding  two  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one 
year. 

2  Hev.  Stat.,  6*75,  g  42. 

g  577.  Every  person  Tvho,  with  intent  to  defraud, 
utters  or  publishes  as  true  any  forged,  altered  or 
counterfeited  instrument,  or  any  counterfeit  gold 
or  silver  coin,  the  forging,  altering  or  counterfeiting 
of  which  is  hereinbefore  declared  to  be  punishable, 
knowing  such  instrument  or  coin  to  be  forged,  altered 
or  counterfeited,  is  guilty  of  forgery  in  the  same 
degree  as  if  he  had  forged,  altered  or  counterfeited 
the  instrument  or  coin  so  uttered,  except  as  in  the 
next  section  specified. 

S  578.  If  it  appears  on  the  trial  of  the  indictment, 
that  the  accused  received  such  forged  or  counteifeiteil 
instrument  or  coin  from  another,  in  good  faith,  and 
for  a  good  and  valuable  consideration,  without  any 
circumstances  to  justify  a  suspicion  of  its  being  forged 
or  counterfeited,  the  jury  may  find  the  defendant 
guilty  of  forgery  in  the  fourth  degree. 

2  Bev.  Stat.,  674,  g§  39,  40. 

g  579.  Every  person  who,  with  intent  to  defraud, 
makes  or  subscribes  any  instrument  in  his  own  n<ime, 
intended  to  create,  increase,  discharge,  defeat  or 
diminish  any  pecuniary  obligation,  right  or  interest,  or 
to  transferor  affect  any  property  whatever,  and  utters 
or  passes  such  instrument,  under  the  pretense  that 
it  is  the  act  of  another  who  bears  the  same  name, 
or  that  it  is  the  act  of  a  person  who  does  not  exist,  is 
guilty  of  forgery  in  the  same  degree  as  if  he  bad 
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forged  the  instrument  of  a  person  bearing  a  different 
nauie  from  his  own. 

2  Bev.  Suit.,  674,  §  41. 

5  580.  Every  person  who,  with  intent  to  defraud,  Frandnient- 
iD(loi*ses  any  negotiable  instrument  in  his  own  name,  i'^^  wme. 
and  utters  or  passes  such  instrument,  under  the  frau- 
dulent pretense  that  it  is  indorsed  by  another  person 
who  bears  the  same  name,  or  does  not  exist,  is  guilty 
of  forgery  in  the  same  degree  as  if  he  had  forged 
the  indorsement  of  a  person  bearing  a  different  name 
firom  his  own. 

2  581.  The  total  or  partial  erasure,  or  obliteration  Emnres 
of  any  instrument  or  writing,  with  intent  to  defraud,  Stioua. 
by  which  any  pecuniary  obligation,  or  any  right, 
interest  or  claim  to  property  is  or  is  intended  to  be 
created,  increased,  discharged,  diminished  or  in  any 
maimer  affected,  is  forgery  in  the  same  degree  as  the 
false  alteration  of  any  part  of  such  instrument  or 
writing. 

6  Bep,   Stat,  6*75,  §  43 

5  582.  Every  instrument  partly  printed  and  partly  "Writing" 
wi'itten,  or  wholly  printed  with  a  written  signature  teninstra- 
tlJbreto,  and  every  signature  of  an  individual,  firm  or  SSSied. 
cori3oration,  or  of  any  officer  of  such  body,  and  every 
wilting  purporting  to  be  such  signature,  is  a  writing 
or  a  written  instrument,  within  the  meaning  of  the 
provisions  of  this  chapter. 

2  Rev.  Stat,  675,  §  45. 

S  583.  The  false  making  or  forging  of  an  evidence  Fictuioos 
of  debt  purporting  to  have  been  issued  by  any  cor-  SSSJiMd 
IK)ration  and  bearing  the  pretended  signature  of  any  tioSf^'*^ 
pei-son  as  an  agent  or  officer  of  such  corporation,  is 
forgery  in  the  same  degree  as  if  such  person  was  at 
tbe  time  an  otiicer  or  agent  of  such  corporation;  not- 
withstanding such  person  may  never  have  been  an 
officer  or  agent  of  such  corporation,  or  notwithstand- 
iug  there  never  was  any  such  person  in  existence. 

2  Rtv.  Stat   G75,  §  47. 
27 
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OHAPTEE  IV.      , 

LARCENY. 

SionON  684.  Larceny  defined. 

685.  laroenj  of  lost  property. 

686.  Grand  and  petit  larceny. 

687.  Grand  larceny  defined. 

688.  Petit  larceny. 

689.  Punisliment  of  grand  larceny. 

690.  Punishment  of  petit  larceny. 

691.  Of  grand  larceny  committed  in  dwelling  house  or  voaseL 

692.  Of  grand  larceny  committed  in  the  night  time,  from  the 

person. 

693.  Larceny  of  written  instrument 

694.  Value  of  passage  ticket. 

695.  Securities  completed,  but  not  yet  issued,  declared  property. 

696.  Severing  and  removing  a  part  of  the  realty,  declared 

larceny. 

697.  Stealing  wrecked  goods,  Ac 

698.  Receiving  stolen  property. 

699.  Fraudulent  consumption  of  illuminating  gas. 
600.  Larceny  committed  out  of  this  state. 

lAweM  §  584.  Larceny  is  the  taking  of  personal  property 

accomplished  by  fraud  or  stealth,  or  without  color  of 
right  thereto,  and  with  intent  to  deprive  another 
thereof.  • 

Four  of  the  crimes  affecting  property,  require  to  be 
somewhat  carefully  distinguished;  robbery,  larceny, 
extortion  and  embezzlemenL  The  leading  distinctions 
between  these,  in  the  view  taken  by  the  Commissioners, 
may  be  briefiy  stated  thus :  All  four  include  the  crimi- 
nal acquisition  of  the  property  of  another.  In  robbery 
this  is  accomplished  by  means  of  force  or  fear,  and  by 
overcoming  or  disregarding  the  will  of  the  rightful  pos- 
sessor. There  is  a  taking  of  property  from  another 
against  his  consent;  tlie  physical  power  to  resist  being 
overcome  by  force,  or  wliat  is  equivalent  in  law,  the 
moral  power  to  refuse  being  prostrated  by  fear.  In 
larceny  there  is  still  a  taking:  but  it  is  accomplished  by 
fraud  or  stealth ;  the  property  is  taken,  not  against  the 
consent  of  the  owner,  but  without  it  In  extortion  there 
is  again  a  taking.  Now  it  is  with  the  consent  of  the 
party  injured  \  but  tliis  is  a  consent  induced  by  threats, 
or  under  color  of  some  official  riglit.  In  embezzlement 
there  is  no  taking,  in  the  technical  sense;  that  is,  no 
taking  from  the  possession  of  another.    The  offender 
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being  in  possession  of  the  property  in  virtue  of  some 
trust,  wliich  the  lav  deems  worthy  of  special  sanction, 
applies  it  by  fraud  or  stealth  to  his  own  use.  Thus 
extortion  portakes  in  an  inferior  degree  of  the  nature  of 
robbery,  and  embezzlement  shares  that  of  larceny. 

In  larceny  it  is  not  necessary  tliat  the  property  taken 
should  be  strictly  the  property  of  another  person.  A 
man  may  be  guilty  of  stealing  his  own  property,  when 
done  with  intent  to  charge  another  person  with  the  value 
of  it ;  e.  g^  where  property  which  has  been  levied  upon 
is  stolen  from  the  officer  by  the  general  owner.  Palmer 
V.  People,  10  Wend.y  165  \  see  also  People  v.  Call,  1  i>en., 
120. 

As  to  what  property  may  be  the  subject  of  larceny, 
see  Rex  v.  Westbee,  Leach^  15 ;  Rex  v.  Hedge,  Id.^  240 ; 
Rex  r.  Martin,  Id.,  205 ;  Rex  v,  Cheafor,  2  DetL  ds  P., 
361 ;  6  a»  Or.,  367 ;  Reg.  v.  White,  SCoxCr,  Cas^  213 ; 
*l  Id.,  183;  Reg.  v.  Smith,  Id.,  93;  Reg.  v.  Jones,  Id.,  498; 
Reg.  V.  Morrison,  8  Coz  Or.  Ocu.,  194 ;  Linenden's  Case, 
1  City  H.  Rec.,  30 ;  Ward  v.  People,  6  RiU,  144;  Peoplo 
V.  Caryl,  12  Wend.,  547 ;  Johnson  «.  People,  4  Den.,  364; 
Low  V.  People,  2  Park,  Or.,  37 ;  People  v.  Loomis,  4  Den., 
380;  Payne  v.  People,  6  Johns.,  103;  People  «.  Campbell, 
4  Fork.  Or.,  386;  People  t;.  Bradley,  Id.,  245;  Corbett  p. 
State,  31  Ala.,  329;  State  v.  Hall,  5  Barring.,  492;  SUte 
if.  Bond,  8  Clarke,  540;  Commonwealth  v.  Rourke,  10 
OusJi.,  397;  State  v.  Taylor,  3  Dutch.,  117. 

As  to  what  constitutes  a  sufficient  removal  or  asporta- 
tion of  the  property  to  constitute  larceny,  see  Rex  «. 
Coslet,  Leac?i,  271;  Rex  v.  Lapier,  Id,  360;  Rex  v.  Far- 
rell,  Id.,  362,  n. ;  Rex  v.  Simpson,  Id.,  362,  n. ;  Tobias' 
Case,  1  City  BdU  Rec,  30;  Philips' Case,  4  Id.,  177; 
McDowells  Case,  5  Id.,  94;  Scott's  Case,  Id.,  169;  Reg. 
*.  Hall,  3  Owj  O.  Cos.,  245;  Reg.  v.  Wallis,  Id.,  67 ;  10 
Law  T.,  49;  Reg.  v.  Lawrence,  4  Coz  Or.  Cos.,  438 ;  Reg. 
V.  Simpson,  6  Id.,  422 ;  24  Law  J.  (m.  c),  7. 

As  to  what  is  an  intent  to  deprive  another  of  his  inte- 
rest in  the  property  taken,  within  the  meaning  of  the 
law  of  larceny,  see  Reg.  v.  Wjmn,  3  Coz  Cr.  Cos.,  269 ; 
1  Den.  C.  C.  R.,  365 ;  Reg.  *.  HoUoway,  3  Coz  Or.  Cos., 
241 ;  1  Den.  0.  0.  R.,  370 ;  Reg.  v.  Beecham,  5  Coz  Cr. 
Cos.,  181 ;  Reg.  v.  O'Donnell,  7  Id.,  337;  Reg.  v.  Pooie, 
Id.,  373;  Reg.  v.  Guernsey,  1  Fosi  kk  F.,  394;  Croche- 
ron's  Case,  I  City  HaU  Rec.,  177 ;  Ellis  v.  People,  21  How. 
Pr.,  356;  State  v.  Bond,  8  Clarke,  540;  Hamilton  v. 
State,  35  Mies.,  214;  State  v.  Greaser,  19  Mis.,  247;  U. 
S.  V.  Durkce,  1  McAU.  C.  C,  196;  Alexander  v.  State,  12 
Tex.,  540;  Dignowitty  t».  State,  17  Tex.,  521. 

For  cases  upon  the  distinction  between  a  taking  origi- 
nally felonious,  and  which  is  therefore  larceny,  and  a 
possession  acquired  without  intent  to  steal,  and  followed 
by  a  wrongful  appropriation,  see  Rex  r.  Bass,  Leach^ 
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285;  Bex  v.  Chipchase,  Id.,  806;  Rex  v.  Palmer,  Id^ 
782;  Bex  v,  Sharpless,  Id,,  108;  Rex  v.  Aicklea,  Id.,  330; 
Rex  V.  Harvey,  /d.,  528;  Rex  v.  Charlewood,  Id.,  756; 
Rex  V.  Pear,  Id.,  253 ;  Rex  v.  Tunnard,  Id  255,  n. ;  Rex 
V.  Semple,  LeaeTi,  470;  Rex  v.  WrkiDS,  Id.,  586;  Reg. 
r.  Cole,  2  Cox  Cr.  Cos.,  UQ;  Reg.  r.  Thiatle,  3  Id.,  573; 
Reg.  V.  Hey,  3  Id,  582 ;  Reg.  v.  Roberts,  Id.,  74 ;  Reg. 
V.  JaDson,  7(2.,  82;  Beg.  v.  Brockett,  4  Id.,  274  ;  Reg.  v. 
Mattheson,  6  Id.,  276;  Reg.  v.  Webb,  Id,  154;  Reg.  v. 
Medland,  Id.,  292;  Reg.  v.  Jones,  Id.,  156 ;  Reg.  v.  Pey- 
ser, Id.,  241;  Reg.  v.  Johnson,  Id.,  372;  Reg.  v.  Saward, 
Jc^.,  295 ;  Reg.  v.  Riley,  6  /d,  88 ;  Reg.  v.  Featherstone, 
Id.,  376;  Reg.  v.  Cornish,  Id.,  432;  33  £n^.  L.  db  Eq.^ 
627 ;  Reg.  v.  Fitch,  7  Cbx  O.  Cos.,  269 ;  Reg.  v.  Davis, 
2  ,/ur.  (iV:  ^),  478;  36  Eng.  L.  &  Eq,,  607  ;  Reg.  r. 
Wright,  7  Cox  Cr.  Cos.,  413;  4  Jur.  {K  S.),  313;  Reg. 
V.  Brown,  36  En{f.  L.  &  Eq.,  610;  2  J^ur.  (3r.  5.),  192; 
Reg.  V.  Poole,  7  Cox  Cr.  Ca«.,  373;  Reg.  v.  Williams,  Id^ 
355;  Reg.  v.  North,  8  Id.,  433;  Reg.  v.  Bramley,  Id., 
468;  Reg.  v.  Thompson,  15  Law  T.,  101 ;  Reg.  v.  Guern- 
sey, 1  EosL  (fe  F.,  394;  Reg.  «.  Gillings,  Jd.,  36;  Reg.  r. 
Hooper,  /d,  85 ;  Mourey  v.  Walsh,  8  Cow.,  238 ;  Ross  r. 
People,  5  Em,  294;  Dayton's  Case,  2  City  II.  Rec,  167; 
Dow's  Case,  Id.,  129;  Lloyd's  Case,  Id.,  132;  MeClure'a 
Case,  Id.,  154;  OTerre's  Case,  /d,  154;  Valentine's  Case, 
4  Id.,  33 ;  Bowen's  Case,  Id.,  46 ;  Langley's  Case,  /</., 
159;  Bartrons'  Case,  6  Id,  56;  Cochran's  Case,  Id.,  62; 
People  V.  Jackson,  3  ParA.  Cr.,  590;  People  v.  Wood,  2 
Id.,  22;  People  v.  Call,  1  Den.,  120;  Nichols  v.  People, 
17  N.  Y.,  114;  People  «.  Schuyler,  6  Cbw.,  572;  Ennis 
V.  State,  3  Jou^o,  67 ;  Spivey  v.  State,  26  Ala.,  79 ;  Com- 
monwealth V.  King,  9  Cush.,  284;  Commonwealth  v. 
White,  11  Id,  483;  Richards  v.  Commonwealtli,  13  GratL^ 
803;  Welsh  v.  People,  17  /B.,  339;  FarrelU.  People,  16 
Id.,  506;  White  v.  State,  11  Ax.,  469;  Watson  «.  State, 
36  Mi88.,  593. 

Larceny  of  %  585.  One  who  fiiids  lost  property  under  circiim- 
iwiV^  stances  which  give  him  knowledge  or  means  of 
inquiry  as  to  the  true  owner,  and  who  appropriates 
such  property  to  his  own  use,  or  to  the  use  of 
another  person  who  is  not  entitled  thereto,  without 
having  first  made  such  effort  to  find  the  owner  and 
restore  the  property  to  him  as  the  circumstances 
render  reasonable  and  just,  is  guilty  of  larceny. 

See  Reg.  r.  Dixon,  36  Eng.  L.  Sb  Eq.,  697 :  Reg.  w.  York, 
8  Cox  Or.  Cos.,  181 ;  18  L.  J.  (M.  C.\  38;  Reg.  v.  Tlior- 
burn,  3  Cox  Or.  Cca.^  453 ;  Reg.  v.  Preston,  5  /<i,  390 
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Reg.  V.  Pierce,  6  IcL,  117;  Reg.  v.  West,  /d,  416;  Reg. 
V.  Shea,  7  Id,,  147;  Reg.  v.  Dixon,  IcL,  35;  Reg.  v.  Chris- 
topher, 8  /(i,  91 ;  Reg.  V.  Moore,  /d,  416;  Reg.  r.  Vincent^ 
11  Xaio  7!,  374;  People  v.  Anderson,  14  Johns.,  294; 
People  r.  McGarren,  17  Wend,  460;  People  v.  Swan,  1 
Park.  Cr.^  9;  People  v.  Cogdell,  1  HOI,  94;  People  v.  Eaatz, 
3  i'ar^  Cr.,  129;  State  v.  McCann,  19  Mia.,  249;  State  v. 
Martin,  28  Mia.,  530;  Prilchett  v.  State,  2  jSTneed;  285; 
Tanner*8  Case,  14  OraU,,  635. 

5  586.  Larceny  is  divided  into  two  degrees;  the  ^Jf,"*"* 
first  of  which  is  termed  grand  larceny,  the  second  "«»»^ 
petit  larceny. 

The  use  of  the  terms  "grand"  and  "petit  "larceny  is 
so  interwoven  with  the  law  of  this  subject^  that  it  is 
expedient  to  retain  them;  but  a  provision  describing 
them  as  "degrees"  of  the  ofiTonse,  is  necessary  to  render 
the  provisions  of  section  9  of  this  Code  applicable  to  this 
crime. 

S587.  Grand  larceny  is  larceny  committed  in  either  STySXed 
of  the  following  cases: 

1.  Wlien  the  property  taken  is  of  value  exceeding 
twenty-five  dollars ; 

2.  When  such  property,  although  not  of  value  ex- 
ceeding twenty-five  dollars  in  value,  is  taken  from 
tiiie  person  of  another. 

See  2  iZ^.  Stat,  679,  §  63 ;  Lam  of  1860,  eh.  508,  %  33 ; 
Laws  of  1862,  ch.  374,  §  2.  The  provision  of  section  3 
of  the  latter  statute,  that  "every  person  who  shall  lay 
hand  upon  the  person  of  anotlier,  or  upon  tlie  clothing 
upon  tlie  person  of  another,  with  intent  to  steal  under 
such  circumstances  as  shall  not  amount  to  an  attempt  to 
rob,  or  an  attempt  to  commit  larceny,  shall  be  deemed 
guilty  of  an  assault  with  intent  to  steal,  and  shall  be  pun- 
islied  as  now  provided  by  law  for  the  punishment  of  mis- 
demeanors," is  omitted  as  unnecessary,  as  section  307 
of  this  Code  makes  the  assault  itself  punishable,  and  no 
case  can  well  arise  in  which  the  evidence  requisite  to 
support  an  indictment  for  an  assault  witli  intent  to  steal 
under  the  act  of  1862  would  not  be  enough  to  sustain  a 
prosecution  for  an  assault  under  the  provisions  of  the  Code. 

S  588.  Larceny  in  other  cases  is  petit  larceny.  Petit  lar. 

5  689.  Grand  larceny  is  punishable  by  imprison-  P^nj^J- 
ment  in  a  state  prison  not  exceeding  five  years.  §2yf  **^ 

See  2  Sco.  Stat.,  679,  §  63 ;  and  2  i2sv.  Stat,,  690,  §  1. 
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g  590.  Petit  larceny  is  punishable  as  a  misdemeanor. 

By  the  present  law  (2  Bev.  Stat.^  690,  §  1%  the  punish- 
ment prescribed  for  petit  iarcenj,  is  imprisonment  in  a 
county  jail  not  exceeding  six  months,  or  by  a  fine  not 
exceeding  one  hundred  dollars,  or  both.  The  above  sec- 
tion involves,  therefore,  a  discretionary  power,  in  Uie 
court,  to  impose  an  increased  punishment  The  change  is 
suggested  witli  a  view  to  render  the  system  of  punishment 
prescribed  by  this  Code,  as  a  whole,  more  simple  and  har- 
monious. 

S  591.  When  it  appears  upon  the  trial  of  an  indict- 
ment for  grand  larceny  that  the  larceny  alleged  was 
committed  in  any  dwelling  house  or  vessel,  the 
offender  may  be  punished  by  imprisonment  in  a  state 
prison  not  exceeding  eight  years. 

See  2  Bev,  Stai.,  679,  §  64. 

g  592.  When  it  appears  upon  such  trial,  that  such 
larceny  was  committed  by  stealing  in  the  night  time, 
from  the  person  of  another,  the  offender  may  be  pun- 
ished by  imprisonment  in  a  state  prison  not  exceeding 
ten  years. 

2  Bev.  Stat.,  679.  §  65. 


Larceny  of  g  593.  If  the  thing  stolen  consists  of  any  evidence 
biatrmneat.  Qf  debt,  or  othcr  written  instrument,  the  amount  of 
money  due  thereupon,  or  secured  to  be  paid  thereby, 
and  remaining  unsatisfied,  or  which  in  any  contin- 
gency might  be  collected  thereon,  or  the  value  of  the 
property,  the  title  to  which  is  shown  thereby,  or  the 
sum  which  might  be  recovered  in  the  absence  thereof, 
as  the  case  may  be,  shall  be  deemed  the  value  of  the 
thing  stolen. 

Tlie  language  of  our  present  statute  on  this  subject  is 
as  follows :  "If  the  property  stolen  consist  of  any  bond, 
covenant,  note,  bill  of  exchange,  draft)  order  or  receipt^ 
or  any  other  evidence  of  debt,  or  of  any  public  Becurity 
issued  by  the  United  States,  or  by  this  state,  or  of  any 
instrument  whereby  any  demand,  right  or  obligation  shall 
be  created,  increased,  released,  extinguished  or  dimin- 
ished "  (except,  Ac.),  "  the  money  due  Uiereon  or  secared 
thereby,  and  remaining  unsatisfied,  or  which  in  any  event 
or  contingency  might  be  collected  thereon,  or  the  yaluo 
of  the  property  transferred  or  afibcted  thereby,  aa  the 
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case  maj  be,  fihaU  be  deemed  the  value  of  the  article  bo 
stolen."  2  Rev.  Stat.,  679,  §  66.  The  commissioners 
consider  the  principle  proper  to  be  extended  to  all 
writings  afTecting  rights  of  property. 

Omitted  pravisione,  Tlie  provisions  of  2  Bev.  Stat^  680, 
§§  69  and  70,  relative  to  stealing  documents  trom  file  or 
record  in  public  offices,  are  omitted  here,  for  the  reason 
that  they  are  embraced  in  sections  147  and  148  of  this 
Ck)de. 

§  594.  If  the  thing  stolen  is  any  ticket*  or  other  ^^2?  °' 
paper  or  writing  entitling  or  purporting  to  entitle  the  ^^^^ 
holder  or  proprietor  thereof  to  a  passage  upon  any 
railroad,  or  in  any  vessel  or  other  public  conveyance, 
the  price  at  which  tickets  entitling  a  person  to  a  like 
passage,  are  usually  sold  by  the  proprietors  of  such 
conveyance,  shall  be  deemed  the  value  of  such  ticket. 

See  Laws  of  1855,  ch.  499,  g§  1  and  2. 

Lottery  Tickets.  The  Revised  Statutes  contain  a  pro- 
vision, in  substance,  that  if  the  property  stolon  consist  of 
a  ticket  in  any  lottery  authorized  by  the  laws  of  this 
state,  and  is  stolen  before  the  drawing  of  tlie  lottery,  the 
price  paid  for  the  ticket  shall  be  deemed  its  value;  if 
stolen  after  the  drawing  the  amount  due  and  payable  to 
the  holder  shall  be  deemed  the  value.  2  Bev.  Stat.^  679, 
§  67.  This  was  proper  while  the  law  of  the  stato  autho- 
rized some  kinds  of  lotteries.  But  as  provisions  are 
elsewhere  reported  prohibiting  all  lotteries  (see  sections 
^  370-384),  and  all  dealing  in  lottery  tickets  within  the 

state,  it  seems  proper  that  such  tickets  should  no  longer 
be  recognized  as  property  which  can  be  the  subject  of 
larceny.  The  provision  of  the  Kevised  Statutes  above 
referred  to  is  therefore  omitted. 

5  595.  All  the  provisions  of  this  chapter  shall  apply  secnritiet 
where  the  property  taken  is  an  instrument  for  the  f^^uSd^i? 
payment  of  money,  evidence  of  debt,  public  security   per*^^"" 
or  passage  ticket,  completed  and  ready  to  be  issued 
or  delivered,  although  the  same  has  never  been  issued 
or  delivered  by  the  makers  thereof  to  any  person  as  a 
purchaser  or  owner. 

See  Laws  of  1855,  ch.  499,  §  3. 

Bererfng 

§596.  All  the  provisions  of  this  chapter   shall  f;j^f™y- 
apply  where  the  thing  taken  is  any  fixture  or  part  of  J^}J®  ^^ 
the  realty,  and  is  severed  at  the  time  of  the  taking,  ^^  *^ 
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in  tbe  same  manner  as  if  such  thing  had  been  severed 
by  another  person  at  some  i)revious  time. 

Substituted  for  2  Rev.  Stat,  679,  §  68,  which  is  as  fol- 
lows: '^If  any  persou  shall  sever  from  the  soil  of 
another  any  produce  growing  thereon  of  the  value  of 
more  than  twenty-five  dollars,  or  shall  sever  from  any 
building,  or  from  any  gate,  fence,  or  other  railing  or 
enclosure,  any  part  thereof,  or  any  material  of  which  it 
is  formed,  of  the  liice  value,  and  tihall  take  and  convert 
the  same  lo  his  own  use,  with  tlie  intent  to  steal  the 
same,  he  shall  be  deemed  guilty  of  larceny  in  the  same 
manner,  and  of  the  same  degree  as  if  the  articles  so  taken 
h»d  been  severed  at  some  previous  and  different  time." 

g  597.  Every  person  who  takes  away  any  goods 
from  any  stranded  vessel,  or  any  goods  cast  by  the 
sea  upon  the  land,  or  found  in  any  bay  or  ci^ek,  or 
who  knowingly  becomes  possessed,  of  any  such,  and 
does  not  deliver  the  same,  within  forty-eight  hours 
thereafter,  to  the  sheriff  or  one  of  the  coroners  or 
wreck  masters  of  the  county  where  the  same  were 
found,  is  guilty  of  a  misdemeanor. 

J?ep.  Pol  Code,  §  304. 

S  598.  Every  person  who  buys  or  receives,  in  any 
manner,  whether  upon  any  consideration  or  not,  any 
personal  property  of  any  value  whatsoever,  that  has 
been  stolen  from  any  other,  knowing  the  same  to  have 
been  stolen,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  or  in  the  county  jail 
not  exceeding  six  ifionths,  or  by  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  by  both  such  fine 
and  imprisonment. 

2  Rev,  Stat,^  680,  §  11.  This  provision  of  the  Revised 
Statutes  is  immediately  followed  by  a  section  as  follows : 
*'In  any  indictment  for  any  offense  specified  in  the  last 
section,  it  shall  not  be  necessary  to  aver,  nor  on  the  trial 
thereof  to  prove,  that  the  principal  who  stole  such  pro- 
perty has  been  convicted."  2  Rep.  SiaL,  680,  §  72.  This 
provision  is  here  omitted  merely  as  not  being  within  the 
scope  of  the  Penal  Code.  The  principle  embodied  is  un- 
questionable, and  the  section  sliould  be  transferred  to  tbe 
Code  of  Criminal  Procedure,  to  follow  section  312. 

g  599.  Every  person  who,  with  intent  to  defrandi 
makes  or  causes  to  be  made  any  pipe  or  other  instru- 
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ment  or  contrivance,  and  connects  the  same,  or  causes  mtnating 

gas. 

it  to  be  connected  with  any  pipe  laid  for  couducthig 
illomiuating  gas,  so  as  to  conduct  gas  to  a  point 
wbere  the  same  may  be  consumed  without  its  passing 
through  the  meter  provided  for  registering  the 
quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  paying  therefor,  and  every  person  who  with 
like  intent  injures  or  alters  any  gas  meter,  or  obstructs 
its  action,  is  guilty  of  a  misdemeanor. 

Soe  Laws  of  1851,  ch.  109,  §  1 ;  Laws  of  1859,  ch. 
311,  §  11 ;  Reg.  v.  White,  6  Cox,  Or,  Cos.,  213. 

g  600,  Every  person  who,  in  any  other  state  or  Larceny 
conntrv,  steals  the  ru'operty  of  another  or  receives  such  <m™3'thu 

*  M.       a.         1  State. 

property  knowing  it  to  have  been  stolen,  and  brings 
tbe  same  into  this  state,  may  be  convicted  and  pun- 
ished in  the  same  maimer  as  if  such  larceny  or  re- 
ceiving had  been  committed  in  this  state;  and  such 
oftense  may  be  charged  to  have  been  committed  in 
any  town  or  city  into  or  through  which  such  stolen 
property  has  been  brought. 

2  Rev.  sua,  698,  §  4;  Stat.  24  and  26  VicL,  ch. 
96,  §  114. 


CHAPTER  V. 

EMBEZZLEMENT. 

Sicnov  601.  ** Embezzlement"  defined. 

602.  Wlien  officer,  ^.,  of  any  association,  gniltj  of  embezzle- 

ment. 

603.  Wlien  carrier,  or  other  person  having  property  for  trans- 

portation for  hire,  guilty  of  embe^lement. 

604.  When  trustee,  banker,  kc,  guilty  of  embezzlement 

605.  Wlien  bailee  guilty  of  embezzlement 

606.  When  derk  or  servant  guilty  of  embezzlement 

607.  Distinct  act  of  taking,  not  necessary  to  constitute  embez- 

zlement 

608.  Evidence  of  debt  undelivered,  may  be  subject  of  embez- 

zlement. 

609.  Claim  of  title  a  ground  of  defense. 

610.  Intent  to  restore  the  property  is  no  defense. 

611.  But  actual  restoration  is  a  ground  for  mitigation  of  pan- 

ishment 

612.  Punishment  for  embezzlement 

28 
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"Bmbezzie-      ^  601.  Embezzlement  is  the  fraudulent  appropria- 

munt     do-  *^ «.       *. 

tnen         tion  of  property  by  a  person  to  whom  it  has  been 
entrusted. 

As  to  the  distinctions  between  robbery,  larceny,  em- 
bezzlement and  extortion,  see  notes  to  sections  280  ^d 

684. 

whenoffl-        g  602.  If  any  person,  being  an  officer,  director, 

wiS-Jation  trustee,  clerk,  servant  or  agent  of  any  association, 

fmhi^'fe- '  society  or  corporation  (public  or  private),  fraudulently 

""**•         appropriates  to  any  use  or  purpose  not  in  the  due  and 

lawful  execution  of  his  trust,  any  property  which  he 

has  in  his  possession  or  under  his  control  in  virtue  of 

his  trust,  or  secretes  it  with  a  fraudulent  intent  to 

appropriate  it  to  such  use  or  purpose,  he  is  guilty  of 

embezzlement. 

This  chapter  embodies  a  considerable  extension  of  oar 
existing  law  relative  to  embezzlement  Several  of  the 
provisions  reported  are  founded  upon,  or  suggested  by 
those  of  the  recent  English  statutes,  24  and  25  Vict,  ch.  96. 

JiS^or**'^        S  603.  If  any  carrier  or  other  person  having  under 
Mn!'hSthig  ^^s  control  personal  property  for  the  purpose  of  trans- 
FJ?trYii     portation  for  hire,  fraudulently  appropriates  it  to  any 
FoThlre?'*     use  or  purpose  inconsistent  with  the  safe  keeping  of 
omboz^Se-     such  property  and  its  transportation  according  to  his 
trust,  he  is  guilty  of  embezzlement,  whether  he  has 
broken  the  package  in  which  such  property  is  con- 
tained, or  has  otherwise  separated  the  items  thereof, 
or  not. 

When  S  604.  If  any  person,  being  a  trustee,  banker,  nier- 

trastoe,  ■•  •■        i  .  • 

iMuiker,  Ac.  chaut,  brokcr,  attorney,  agent,  assignee  m  trust, 
lletht  executor,  administrator  or  collector,  or  being  other- 
wise entrusted  with  or  having  in  his  control  property 
for  the  use  of  any  other  person,  or  for  any  public  or 
benevolent  purpose,  fraudulently  appropriates  it  to 
any  use  or  purpose  not  in  the  due  and  lawful  execu- 
tion of  his  trust,  or  secretes  it  with  a  fraudulent 
intent  to  appropriate  it  to  such  use  or  pm^ose,  he  is 
guilty  of  embezzlement. 

When  S  605.  If  any  person  being  entrusted  with  any 

gliuty  of      property  as  bailee,  or  with  any  power  of  attorney  for 
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the  sale  or  transfer  thereof,  fraudulently  converts  the  ^S^"'*" 
same  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  con- 
vert to  his  own  use,  he  is  guilty  of  embezzlement, 
Trh  ether  he  has  broken  the  package  or  otherwise 
determined  the  bailment  or  not. 

5  606.  If  any  elerk  or  servant  of  any  private  person  ]l^^f^^l^^' 
or  copartnership  or  corporation  (except  apprentices  SmbL^^S^e- 
and  persons  within  the  age  of  eighteen  years),  fraudu-  ™®"^ 
lently  appropriates  to  his  own  use,  or  secretes  with  a 
fraudulent  intent  to  appropriate  to  his  own  use,  any 
property  of  any  other  person  which  has  come  into  his 
control  or  care  by  virtue  of  his  employment  as  such 
clerk  or  servant,  he  is  guilty  of  embezzlement. 

See  2  Bev.  Stat.,  678,  §  69. 

§  607.  A  distinct  act  of  taking  is  not  necessary  to  Distinct  act 
constitute  embezzlement :  but  any  fraudulent  appro-  notncceal 

'  "^  *  ^  eary  to  con* 

priation,  conversion  or  use  of  the  property,  coming  E^^i'icmSt 
within  the  above  prohibitions,  is  sufficient. 

People  V.  DfdtOD,  15  Wend.,  581. 

S  608.  Any  evidence  of  debt,  negotiable  by  delivery  Jj/,f®"<^J**' 
only,  and  actually  executed,  is  equally  the  subject  of  iia^'^^^gnij. 
embezzlement,  whether  it  has  been  delivered  or  issued  ic'iLiemeiV 
as  a  valid  instrument  or  not. 

2  Bev.  Stat,  678,  §  60. 

S  609.  Upon  any  indictment  for  embezzlement  it  is  ci«imof 
a  sufficient  defense  that  the  property  was  appropriated  |jy^^^^^*^' 
openly  and  avowedly,  and  under  a  claim  of  title  pre- 
ferred in  good  faith,  even  though  such  claim  is  unten- 
able. But  this  provision  shall  not  excuse  the  reten- 
tion of  the  property  of  another  to  offset  or  pay 
demands  held  against  him. 

S  610.  The  fact  that  the  accused  intended  to  restore  int«"t  to 

^  restore  the 

the  property  embezzled,  is  no  ground  of  defense,  or  go^J^^^^JiJf 
of  mitigation  of  punishment,   if  it  has  not  been 
restored  before  an  information  has  been  laid  before  a 
magistrate,  charging  the  conmiission  of  the  offense. 
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Bnt  Actnal 
ro«toratton 


g  611.  Whenever  it  is  made  to  appear  that  prior  to 
forVm^.^  any  information  laid  before  a  magistrate,  charji^iDg 
ilhSiem.'*"'  *^®  commission  of  embezzlement,  the  person  accused 
A'oluntarily  and  actually  restored  or  tendered  restora- 
tion of  the  property  alleged  to  have  been  embezzled, 
or  any  part  thereof,  such  fact  is  not  a  ground  of  de- 
fense to  the  indictment,  but  it  authorizes  the  court  to 
mitigate  punishment  in  its  discretion. 


Fnnlsh- 
luent  for 

meuu 


g  612.  Every  person  guilty  of  embezzlement  is  pun- 
ishable in  the  manner  prescribed  for  fel  joiously  steal- 
ing proi)erty  of  the  value  of  that  en-oezzled.  And 
where  the  property  embezzled  is  an  e  »'idence  of  debt 
or  right  in  action,  the  sum  due  upon  it,  or  secured  to 
be  paid  by  it,  shall  be  taken  as  its  value. 

Founded  upon  2  Bev.  Stat^  678,  §  69. 


CHAPTER  VI. 


"Extor- 

tloii^'dOi 

ii&ed. 


EXTORTION. 

BEonoK  613.  '* Extortion'*  defined. 

614  Wliat  threats  may  constitute  extortion. 
615.  Punishment  of  extortion  in  certain  cases. 
016.  Puuishraent  of  extortion  committed  under  color  of  official 
right 

617.  Obtaining  signature  by  means  of  threats. 

618.  Sending  threatening  letters. 

619.  Attempts  to  extort  money,  or  property,  by  verbal  threats. 

S  613.  Extortion  is  the  obtaining  of  property  from 
another,  with  his  consent,  induced  by  a  wrongful  use 
of  force  or  fear,  or  under  color  of  official  right. 

See  note  to  section  584;  also,  as  to  extortion  under 
oolor  of  official  right,  People  v.  Whaley,  6  Cow^  661. 

What  S  614.  Pear,  such  as  will  constitute  extortion,  may 

threats 

may  coniti-  bc  iuduccd  by  a  threat,  either : 

tuta  extor-  *' 

^*'""  1.  To  do  an  unlawful  injury  to  the  person  or  pro- 

perty of  the  individual  threatened,  or  to  any  relative  * 
of  his  or  member  of  his  family ;  or, 

2.  To  accuse  him,  or  any  relative  of  his  or  member 
of  his  family,  of  any  crime ;  or, 
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3.  To  expose,  or  iinpnte  to  him,  or  them,   any 
deformity  or  disgrace ;  or, 

4.  To  expose  any  secret  affecting  Lim  or  them. 

S  615-  Every  person  who  extorts  any  money  or  Pnnirt 

^1  n  1^  -I  .  mentof 

Other  property  from   another,  under  circumstances  "tortion 
not  amounting  to  robbery,  by  means  of  force  or  any  ^^*' 
tbreat  such  as  is  mentioned  in  the  last  section,  is 
pmiishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years. 

5  61 6,  Every  person  who  commits  any  extortion  Pimith- 
uiuler  color  of  official  riffht,  in  cases  for  which  a  dit-  extortion^ 

*^  coniniitted 

fereiit  punishment  is  not  prescribed  by  this  Code  or  "".'JlJclai®' 
by  some  of  the  statutes  which  it  specifies  as  con  tin u-  '^^^^ 
iog  in  force,  is  guilty  of  a  misdemeanor. 

S  617-  Every  person,  who,  by  any  extortionate  J{^*^,Jj;{?^* 
means,  obtains  from  another  his  signature  to  any  o^t^riu 
paper  or  instrument,  whereby,  if  such  signature  were 
freely  given,  any  property  would  be  transferred,  or 
any  debt,  demand,  charge  or  right  of  action  created, 
is  punishable  in  the  same  manner  as  if  the  actual 
delivery  of  such  property  or  payment  of  the  amount 
of  such  debt,  demand,  chai*ge  or  right  of  action, 
were  obtained. 

5  618.  Every  person  who,  with  intent  to  extort  s«°''™«?. 
any  money  or  other  property  from  another,  sends  to  i«"«"- 
any  person  any  letter  or  other  writing,  whether  sub- 
scribed or  not,  expressing  or  implying,  or  adapted  to 
imply,  any  threat,  such  as  is  si)ecified  in  section  614,  is 
punishable  in  the  same  manner  as  if  such  money  or 
property  were  actually  obtained  by  means  of  such 
threat. 

Suggested  as  a  substitute  for  the  provisions  of  2  Bev, 
Stai.y  678,  §58,  which  are  as  follows:  "Every  person 
who  shall  knowingly  send  or  deiiver^  or  shall  make,  and  for 
the  purpose  of  being  delivered  or  sent,  shall  part  with 
the  possession  of  any  letter  or  writing,  with  or  without  a 
name  subscribed  thereto,  or  signed  with  a  fictitious  Dame, 
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or  with  any  letter,  mark  or  other  designation,  threatening 
therein  to  accuse  any  person  of  any  crime,  or  to  do  any 
injury  to  the  person  or  property  of  auy  one,  with  a  view 
or  intent  to  extort  or  gain  any  money  or  property  of  any 
description  belonging  to  another,  shall,  upon  conviction, 
be  adjudged  guilty  of  an  attempt  to  rob,  and  shall  be 
punished  by  imprisonment  in  a  state  prison  not  exceed- 
ing five  years." 


Attempts 
to  extort 
money,  or 


)y  verbal 
threats. 


g  619.  Every  person  who  imsnccessfully  attempts 
by  means  of  any  verbal  threat,  such  as  is  specified  in 
section  614,  to  extort  money  or  other  property  from 
another,  is  guilty  of  a  misdemeanor. 

Compare  2  Bev,  Stat,  690,  §  2. 


OHAPTEE  Vn. 

FALSE  PEBSONATIOK,  AND  CHEATS. 

SEcnOK  620.  Falsely  personating  another. 

C21.  Receiving  property  in  false  character. 

C22.  Personating  officers,  firemen,  and  other  persona. 

623.  Obtaining  property  by  false  pretenses. 

624.  Obtaining  property  for  diaritable  purposes. 

625.  Obtaining  negotiable  evidence  of  debt  by  false  pretenses. 

626.  Using  false  check  or  order  for  payment  of  money. 

627.  Mock  auctions. 


Palndy 

ficrnoua- 
Iniran" 
other. 


g.620.  Every  person  who  falsely  personates  another 
and  in  such  assumed  character,  either 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the 
marriage  relation  towards  another,  with  or  without 
the  connivance  of  such  other  person ;  or, 

2.  Becomes  bail  or  surety  for  any  party  in  any  pro- 
ceeding whatever,  before  any  court  or  officer  autho- 
rized to  take  such  bail  or  surety ;  or, 

3.  Subscribes,  verifies,  publishes,  acknowledges  or 
proves,  in  the  name  of  another  person,  any  written 
instrument,  with  intent  that  the  same  may  be  deliv- 
ered or  used  as  true ;  or, 

4.  Does  any  other  act,  whereby  if  it  were  done  by 
the  person  falsely  personat.ed,  he  might  in  any  event 
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become  liable  to  any  suit  or  prosecution,  or  to  pay 
any  sum  of  money,  or  to  incur  any  cbarge,  forfeiture 
or  penalty,  or  whereby  any  benefit  might  accrue  to 
the  party  personating,  or  to  any  other  person, 

Is  punishable  by  imprisomnent  in  a  state  jmson 
not  exceeding  ten  years. 

See  2  Rev.  Stat,  676,  §  48. 

^621.  Every  person  who  falsely  personates  another.  Receiving 
and  in  such  assimied  character  receives  any  money  or  ch/Jicter. 
property,  knowing  that  it  is  intended  to  be  delivered 
to  the  individual  so  personated,  with  intent  to  convert 
the  same  to  liis  own  use,  or  to  that  of  another  person 
who  is  not  entitled  thereto,  is  punishable  in  the  same 
manner  and  to  the  same  extent  as  for  larceny  of  the 
money  or  property  so  received. 

See  2  Reu.  Stat,  676,  §  60. 

S  622.  Every  person  who  falsely  personates  any  Pewoimt. 
public  oflScer,  civil  or  military,  or  any  fireman,  or  any  ^^J'^^Jj^ 
private  individual  having  special  authority  by  law  to  J^^J'^®^ 
perform  any  act  affecting  the  rights  or  interests  of 
another,  or  assumes,  without  authority,  any  uniform 
or  badge  by  which  such  are  usually  distinguished, 
and  in  such  assumed  character  does  any  act  whereby 
another  person  is  injured,  defrauded,  vexed  or  an- 
noyed, is  guilty  of  a  misdemeanor. 

S  623.  Every  person  who,  with  intent  to  cheat  or  obtaining 

i  **'  •^    "^  property 

1  defmud  another,  designedly,  by  color  or  aid  of  any  Jj/{;|*^e«. 

I  false  token  or  writing,  or  other  false  pretense,  obtains 

tbe  signature  of  any  person  to  any  written  instru- 
ment, or  obtains  from  any  i)erson  any  money  or 
property,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  three  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding 
three  times  the  value  of  the  monej'^  or  property  so 
obtained,  or  by  both  such  fine  and  imprisonment. 

See  2  Rev.  Stat.,  677,  §  53. 

Tlie  words  by  "color  or  aid  of  niiy  false  token,"  Ac, 
are  employed  in  this  and  the  next  section  instead  of  the 
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words  "by  color  of/'  &a,  used  in  our  existing  statuV^a,  in 
order  that  it  may  bo  clear  that  cases  are  embraced  in 
'whicli  a  false  pretense  is  used  iu  aid  of  tlie  fraud,  but 
such  pretense  is  not  the  controlling  inducement  operative 
upon  the  mind  of  the  party  defrauded.  At  present,  it  is 
well  settled  tliat  n  mere  assertion  may  be  a  "  false  pre- 
tense;"  but  it  must  be  an  untrue  assertion  of  an  existing 
fact,  not  a  representation  or  promise  as  to  tlie  future 
(People  V.  Tompkins,  1  Park.  Gr.y  224^  State  v,  llagce, 
11  Ind.,  154;  Dillingham  v.  State,  5  Oiiio{N,  S,\  280); 
and  it  must  be  one  adapted  under  the  circumstauccs  to 
deceire,  notwithstanding  the  use  of  ordinary  care  and 
caution  in  giving  credence  to  it  (People  v.  'Williams,  4 
EiU,  9;  People  v.  Wood,  10  N.  Y.  Leg.  Obs.,  61 ;  People 
V.  Stetson,  4  Barb.^  151);  and  it  must  have  actually  in- 
fluenced tlie  defrauded  person  to  part  with  his  property; 
for  if  the  prosecutor  knew  the  representation  to  be  false 
at  the  time  of  parting  with  the  property  (Reg.  v.  Mills,  7 
Cox  Or.  Ca8.y  263 ;  40  Eng.  L,  ds  Eg.,  502) ;  or  if  lio 
disregarded  the  pretense  and  relied  on  his  own  examina- 
tion as  to  the  fact  in  question  (Reg.  v.  Roebuck,  7  Cox 
Cr.  Cos.,  126;  2  Jur.  (K  S.\  597;  36  Eng.  JL  &  Eq^ 
631),  the  indictment  cannot  be  sustained.  These  rules 
the  Commissioners  do  not  propose  to  disturb.  But  it  is 
further  held  tliat  though  the  false  pretense  need  not  bo 
the  only  inducement  influential  with  the  injured  party,  it 
must  be  the  controlling  one.  (People  v.  Crissie,  4  Denio^ 
625;  see  also  People  v.  Haynes,  11  WendLy  557;  People 
V.  Herrick,  13  Id.^  87.)  This  rule  sometimes  leads  to  a 
failure  of  justice;  as,  for  Instance,  in  the  late  case  of  Ran- 
ney  v.  People  (22  K  K,  413).  In  that  case  the  accused 
represented  to  one  Hock  that  he  had  employment  for  him 
at  a  distance  in  traveling  to  collect  money  and  do  other 
business;  and  he  promised  to  give  him  certain  wa^res 
therefor,  upon  condition  that  Ilock  should  deposit  with 
the  accused  one  hundred  dollars  as  security  for  his  faith- 
ful performance  of  duty.  It  was  held  that,  although  the 
representation  and  promise  were  false  and  fraudulent  an 
indictment  could  not  be  sustained.  "Tliere  m\ist  be," 
Bay  the  court,  "a  direct  and  positive  false  assertion  as  to 
some  existing  matter  by  which  the  victim  is  induced  to 
part  with  his  money  or  property.  In  this  case  the  ma- 
terial thing  was  the  promise  of  the  accused  to  employ 
the  person  defrauded  and  to  pay  him  for  his  services. 
There  was  a  statement,  it  is  true,  that  the  prisoner  h^d 
employment  which  he  could  give  to  Hock;  but  tliis  was 
obviously  of  no  importance  without  the  contract  which 
was  made.  The  false  representation  complained  of  was, 
therefore,  essentially  promissory  in  its  nature,  and  this 
has  never  been  held  to  be  the  fouudation  of  a  criminal 
charge. 
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Tlie  CommiasioQers  doubt  the  eoundness  of  this  do- 
cisioD,  even  under  the  existing  law.  See  Reg.  v.  Bates 
(3  Ooz  Or,  Cas.^  201),  where  it  is  held  that  an  indictment 
wliich  charges  a  falso  pretense  of  an  existing  fact  calcu- 
lated to  induce  the  confidence  which  led  to  the  prosecu- 
tor's parting  with  his  property,  though  mixed  up  with 
false  pretenses  as  to  the  prisoner's  future  conduct,  is 
sufficient.  Wliere  the  false  pretense  is  as  to  the  vtaha 
of  the  party  at  tlie  time,  or  as  to  any  collateral  fact  sup- 
posed to  be  then  existing,  it  will  equally  support  an 
indictment  under  tlie  statute.  See  also  Reg.  v.  Bumsidea 
(8  Cox  Cr.  Cas.^  37 OX  where  the  indictment  charged  that 
tlie  prisoner  falsely  pretended  to  the  prosecutor  that  a  cer- 
tain person  who  lived  in  a  large  house  down  the  street,  and 
liad  had  a  daughter  married  some  time  back,  had  been 
at  him,  the  prisoner,  about  some  carpet,  to  wit,  about 
twelve  yards,  by  which,  Ac. ;  whereas  no  such  person 
had  been  at  the  prisoner  about  any  carpet,  nor  had  any 
such  person  asked  the  prisoner  to  procure  any  piece  of 
woolen  carpet;  and  the  evidence  was,  that  the  priponer 
stated  to  the  prosecutor  that  he  wanted  some  carpeting 
for  a  family  in  a  large  house  in  the  village,  who  had  a 
daughter  lately  married,  and  thereby  obtained  twenty 
yards  of  carpet  from  him ;  and  it  was  held  that  there  was 
a  sufficient  false  pretensi^  alleged. 

But  conceding  the  decision  in  Ranney  v.  People  to  be 
a  correct  exposition  of  the  Revised  Statutes,  it  calls  for 
a  modification  of  Uie  law.  Under  the  language  employed 
in  the  text,  it  will  be  sufficient  that  the  false  assertion 
cooperated  with  other  influences  to  induce  the  prosecutor 
to  act;  that  it  aided  the  prisoner  to  perpetrate  the  fraud. 

The  words  "money  or  property"  are  substituted  in 
this  aud  the  preceding  sections  for  the  words  "  money, 
personal  property  or  other  valuable  thing,'*  employed  in 
the  existing  statutes,  as  being  a  briefer  expression  of 
equivalent  import;  and  without  intent  to  change  the  law 

S  G24.  Every  person  who  designedly,  by  color  or  ^^**]J^'°« 
aid  of  any  false  token  or  writing,  or  other  false  pre-  J}J  ^^^ 
tense,  obtains  the  signature  of  any  person  to  any  ^^^ 
written  instrument,  or  obtains  from  any  person  any 
money  or   property  for  any  alleged  charitable  or 
benevolent  purpose  whatever,  is  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  three 
years,  or  in  a  county  jail  not  exceeding  one  year,  or 
by  a  fine  not  exceeding  the  value  of  the  money  or 
property  so  obtained,  or  by  both  such  fine  and  im- 
prisonment. 

See  Laws  of  1861,  ch.  144. 
29 
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obtajnin^  g  625.  If  the  false  token  by  which  any  money  or 
SIm  by*  ^'  property  is  obtained  in  violation  of  sections  623  and 
teMeft?"  624  is  a  promissory  note  or  other  negotiable  evidence 
of  debt  purporting  to  be  issued  by  or  under  the 
authority  of  any  banking  company  or  corporation  not 
in  existence,  the  person  guilty  of  such  cheat  is  pun- 
ishable by  imprisonment  in  a  state  prison  not  exceed- 
ing seven  years,  instead  of  by  the  punishments  pre- 
scribed by  those  sections. 

See  2  Bev,  Stat.,  677,  §  64. 

Using  Mse       S  626.  The  use  of  a  matured  check,  or  other  order 

shocK  or 

order  for     for  the  payment  of  money,  as  a  means  of  obtaining 

pnyiDont  of 

money.  any  Signature,  money  or  property,  such  as  is  specified 
in  the  last  two  sections,  by  a  person  who  knows  that 
the  drawer  thereof  is  not  entitled  to  draw  for  the  sum 
specified  therein,  upon  the  drawee,  is  the  use  of  a  false 
token  within  the  meaning  of  those  sections,  although 

no  representation  is  made  in  respect  thereto. 

» 

As  to  the  necessity  of  such  a  provision  see  AUen^s 
case,  3  City  H.  Rec.^  118;  Conger's  case,  4  /d,  C5;  1 
Wheel  Or,,  448;  Van  Pelt's  case,  1  City  H,  Bee,  137; 
People  V.  Tompkins,  I  Park.  Or.,  224. 

Mock  an©.  3^27.  Evcry  person  who  obtains  any  money  or 
property  from  another,  or  obtains  the  signature  of 
another  to  any  written  instrument,  the  false  making 
of  which  would  be  forgery,  by  means  of  any  false  or 
firaudulent  sale  of  property  or  pretended  property  by 
auction,  or  by  any  of  the  practices  known  as  mock 
auctions,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  three  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment;  and  in  addition  thereto  he  forfeits  any 
license  he  may  hold  to  act  as  an  auctioneer,  and  is 
forever  disqualified  from  receiving  a  license  to  act  as 
auctioneer  within  this  state. 

•  See  Laws  of  1863,  ch.  138. 
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CHAPTEE  Vin. 

FRATTDTILENTLY   MTTIKG    OUT   AND   BESTBOYING- 

VESSELS. 

Sionox  62  B.  Captain,  or  othpr  officer,  willfully  destroying  vessel,  &c 
629.  Other  persons  willfully  destroying  vessel,  ibc. 
€30.  Fitting  out  or  lading  any  vessel,  with  intent  to  wreck  the 

same. 
63 L  Making  false  manifest,  &a 

S  628.  Evety  captain  or  other  oflScer  or  person  in  captain,  or 

J.  1^  ,,  f,.,.      other  offl- 

command  or  charge  of  any  vessel,  who  withm  this  Jj^^i"- 
state  willfully  wrecks,  sinks,  or  otherwise  injures  or  vesiel^ic 
destroys  such  vessel,  or  any  cargo  in  such  vessel,  or 
willfully  permits  the  same  to  be  wrecked,  sunk,  or 
otherwise  injured  or  destroyed,  with  intent  to  preju- 
dice or  defraud  an  insurer  or  any  other  person,  is 
punishable  by  imprisonment  in  a  state  prison  for  life. 

Injuring  or  destroying  vessels  upon  the  high  seas,  is 
provided  for  by  various  acts  of  Congress.  See  the  acts 
collected,  Briglitly's  Dig.,  209-211.  The  above  section  is 
therefore  limited  to  acts  committed  within  this  state. 

g  629.  Every  person  other  than  such  as  are  embraced  ^^^^^^ 
within  the  last  section,  who  is  guilty  of  any  act  JtiLyfng 
therein  prohibited,  is  punishable  by  imprisonment  in  ^®***^'  *^ 
a  state  prison  not  exceeding  ten  years  and  not  less  than 
three. 

g  630.  Every  person  guilty  of  fitting  out  any  ves-  SJYaSPn**'^*' 
sel,  or  of  lading  any  cargo  on  board  of  any  vessel,  with^fnteit 
with  intent  to  cause  or  permit  the  same  to  be  wrecked,  tSe'wuSe. 
sunk  or  otherwise  injured  or  destroyed,  and  thereby 
to  prejudice  or  defraud  an  insurer  or  any  other  person, 
is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  ten  years,  and  not  less  than  three. 

S  631.  Every  person  guilty  of  preparing,  making  J[{2J^„i. 
or  subscribing,   any  false  or   fraudulent   manifest,  '••^**^ 
invoice,  bill  of  lading,  ship's  register  or  protest,  with 
intent  to  defraud  anothefr,  is  punishable  by  imprison- 
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ment  in  a  state  prison  not  exceeding  three  years,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

The  offense  of  making  false  evidence  to  be  used  in  legal 
trials  or  investigaUonSi  is  coTered  by  sections  16^170. 


OHAPTEE  IX. 

PRAUBULENT  DESTBUCTIOK   OF  PROPEBTT  INSUBED. 

SscnOK  632.  Destroying  property  insured. 

633.  Presenting  false  proofs  of  loss  in  support  of  daim  upon 
policy  of  insurance. 

i^rtr^ng  g  632.  Every  person  who  willfully  bums,  or  in  any 
LanrmL  other  manner  injures  or  destroys  any  property  what- 
ever which  is  at  the  time  insured  against  loss  or 
damage  by  fire,  or  by  any  other  casualty,  with  intent 
to  defraud  or  prejudice  the  insurer,  whether  the  same 
be  the  property  or  in  the  x>ossession  of  such  i>ersou  or 
of  any  other,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  seven  years,  and  not  less 
than  four. 

Corresponds  with  the  punishment  for  arson  in  the  third 
degree,  reported  in  section  539.  See  also  note  to  sectiooa 
521  and  526. 

pjjjwtjinr       g  633.  Every  person  who  presents  or  causes  to  be 

» ^^rtSf    pr^GJited  any  false  or  fraudulent  claim,  or  any  proof 

plJncy  o?***  in  support  of  any  such  claim,  upon  any  contract  of 

iiuiiiance.    insurance,  for  the  payment  of  any  loss,  or  who  pre 

pares,  makes  or  subscribes  any  account,  certifiaite, 

survey,  affidavit,  proof  of  loss,  or  other  book,  paper  or 

writing,  with  intent  to  present  or  use  the  same,  or  to 

allow  it  to  be  presented  or  used  in  support  of  any 

such  claim,  is  punishable  by  imprisonment  in  a  state 

prison  not  exceeding  three  years,  or  by  a  fine  not 

exceeding  one  thousand  dollars,  or  both. 
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OHAPTEB  X. 

FALSE  WEIGHTS  A^TD  KBASUBES. 

Bectigs  634.  Using  false  weights  or  measures. 

635.  SelliDg  provisiooB  by  false  weight  or  measure. 

636.  Keeping  false  weights. 

637.  False  weights  and  measures  autliorized  to  be  eeized. 

638.  May  be  tosted  by  coromitting  magistrate,  and  destroyed  or 

delivered  to  district  attorney. 

639.  Shall  be  destroyed  after  conviction  of  offender. 

640.  Stamping  false  weight  or  tare,  on  casks  or  packages. 

5  634.  Every  person  who  uses  any  weight  or  mea-  ^j{"g*i"« 
sure,  knowing  it  to  be  false,  by  which  use  another  is  m«"nw^ 
defrauded  or  otherwise  injured,  is  guilty  of  a  misde- 
meanor. 

See  2  Rev.  Stat,  5,  §  32. 

§  635.  When  the  property  sold  by  false  weight  or  sg}^"*?  vo- 
measure  consists  of  any  descrix>tion  of  provisions,  the  w^eigh?or 
offense  is  felony.  "*""^ 

By  "provisions"  are  intended  bread,  meat,  milk  and 
other  articles  which  form  ordinary  food. 

S  636.  Every  person  who  retains  in  his  possession  SuJ**"* 
any  weight  or  measure,  knowing  it  to  be  false,  unless  ^^^^^^ 
it  appears  beyond  a  reasonable  doubt  that  it  was  so 
retained  without  intent  to  use  it,  or  permit  it  to  be 
used  in  violation  of  the  last  section,  is  guilty  of  a 
misdemeanor. 

3  637.  Every  i)erson  who  is  authorized  or  enjoined  ™,*^t. 
by  law  to  arrest  another  person  for  a  violation  of  l^fe?^ 
sections  634,  635  and  636,  is  equally  authorized  and  S bS'SSSd 
enjoined  to  seize  any  false  weights  or  measures  found 
in  the  possession  of  the  person  so  arrested,  and  to 
deliver  the  same  to  the  magistrate  before  whom  the 
person  so  arrested  is  required  to  be  taken. 

5  638.  The  magistrate  to  whom  any  weight  or  Jjjf^,^ 
measure  is  delivered  pursuant  to  the  last  section,  <»»»**■ 
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vered  to 

district 
attorney. 


«ng^»afrtt-  shall,  upon  the  examination  of  the  accused,  or  il 
OTdeil-*^  the  examination  is  delayed  or  prevented,  without 
awaiting  such  examination,  cause  the  same  to  be 
tested  by  comparison  with  standards  conformable  to 
law ;  and  if  he  finds  it  to  be  false,  he  shall  cause  it 
to  be  destroyed,  or  to  be  delivered  to  the  district 
attorney  of  the  county  in  which  the  accused  is  liable 
to  indictment  or  trial,  as  the  interests  of  justice  in  his 
judgment  require. 


Sbnilbe 
destroyed 
after  cun« 
TictioD  of 
oflbnder. 


Stamping 
ftlse 

weight  or 
tare,  on 
oasksor 
packages. 


S  639.  Upon  the  conviction  of  the  accused,  such 
district  attorney  shall  cause  any  weight  or  measure 
in  respect  whereof  the  accused  stands  convicted,  and 
which  remains  in  the  possession  or  under  the  control 
of  such  district  attorney,  to  be  destroyed. 

S  640.  Every  person  who  knowingly  marks  or 
stajnps  false  or  short  weight,  or  false  tare  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale 
any  cask  or  package  so  marked,  is  guilty  of  a  misde- 
meanor. 

Sep.  PoL  Code,  §  704. 


OHAPTEB  XI. 


PBAUDULENT  INSOLVENCIES  BY  INDrVIDUAIiS.  , 

SBcmov  641.  Fraudulent  conyejances. 

642.  Fraudulent  removal  of  property  to  prevent  levy. 

643.  Making  assignments  with  preferences  by  insolvents,  pro- 

hibited. 
644  Frauds  in  procuring  discharge  in  insolvencj* 

Frandnient  §  641.  Evcry  x>erson  who,  being  a  party  to  any  con- 
anooa.  yeyauce  or  assignment  of  any  real  or  personal  prop- 
erty, or  of  any  interest  therein,  made  or  created  with 
intent  to  defraud  prior  or  subsequent  purchasers,  or 
to  hinder,  delay  or  defraud  creditors  or  other  persons, 
and  every  person  beiug  privy  to  or  knowing  of  such 
conveyance,  assignment  or  charge,  who  willfully  puts 
the  same  in  use  as  having  been  made  in  good  faith, 
is  guilty  of  a  misdemeanor. 

See  2  Bev.  Stat^  690,  §  3. 
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5  642.  Every  x>ersoii  who  removes  any  of  his  pro-  ^°^;}*2f' 
perty  out  of  any  county,  with  intent  to  prevent  the  pyjiV^^ 
same  from  being  levied  upon  by  any  execution  or    '^' 
attachment,  or  who  secretes,   assigns,  conveys  or 
otherwise  disposes  of  any  of  his  property,  with  intent 
to  defraud  any  creditor,  or  to  prevent  such  property 
being  made  liable  for  the  payment  of  his  debts,  and 
every  person  who  receives  any  such  property  with 
such  intent,  is  guilty  of  a  misdemeanor. 

See  2  72^.  Stat,  61,  §  26. 

§643.  Every  person  who,  knowing  that  his  property  JJ*}^^? 
is  insufficient  for  the  payment  of  all  his  lawful  debts,  we^^cM 
assigns,  transfers  or  delivers  any  property  for  the  vJntJ^ro- 
benefit  of  any  creditor,  or  creditors,  upon  any  trust 
or  condition,  that  any  creditor  shall  receive  a  prefer- 
ence or  priority  over  any  other,  except  in  the  cases  in 
which  such  preference  is  expressly  allowed  to  be  given 
by  law,  or  with  intent  to  create  such  preference  or 
priority,  is  guilty  of  a  misdemeanor. 

The  adoption  of  the  above  section  inTolves,  of  couraei 
the  abrogation  of  the  right,  80  long  recognized  in  this 
statCi  of  making  preferential  assignments.  At  the  time 
when  the  provisions  of  the  Draft  Civil  Code,  upon  assign- 
ments for  the  benefit  of  creditorsi  were  in  course  of  com- 
pilation, the  commissioners  were  not  prepared  to  recom- 
mend so  great  a  change  in  the  existing  law,  without 
further  deliberation  and  a  fuller  examination  of  the  evils 
of  the  existing  practice  of  assignments,  than  the  time 
then  at  their  command  admitted.  They,  therefore,  at 
that  time  presented  a  system  of  sections  adapted  to  ex- 
press the  existing  law  of  this  state  upon  the  subject,  and 
suitable  for  enactment  in  case  the  legislature  considered 
it  best  to  adhere  to  the  present  system.  They  now, 
however,  recommend  that  tlie  riglit  of  a  confessed  insol- 
vent debtor  to  make  an  assignment  with  preferences  be 
abrogated,  and  that  an  order  of  priority  in  the  payment  of 
debts  in  cases  of  insolvency,  suited  as  far  as  possible  to 
the  common  sense  of  justice  of  the  community,  and  inde- 
pendent of  the  choice  of  the  individual  debtor,  bo  sub- 
stituted. 

The  details  of  the  system  proper  to  be  adopted  for  the 
distribution  of  an  insolvent's  property,  if  this  recommen- 
dation should  be  approved,  would  be  out  of  place  in  the 
Penal  Code.  The  revision  of  the  Civil  Code  will  afford 
the  proper  opportunity  for  considering  those  details.    In 
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general,  the  rule  of  pro  nUa  distribution,  reoeiree  the 
common  approval,  on  the  principle  tliat  "equality  \a 
equity."  The  custom  of  raerchanta  to  recogfDize  certain 
descriptions  of  debts,  cash  loans,  tmst  funds,  Ac.,  as 
confidential  debts  entitled  to  a  preference  over  those 
arising  upon  ordinary  business  transacUons,  ought  not, 
however,  to  be  overlooked.  Debts  resting  in  judgment 
may  perhaps  be  properly  preferred  to  open  demands. 
Debts  infected  with  usury,  or  otherwise  invalid,  may, 
with  even  grater  propriety,  be  postponed  to  all  other 
dasses.  The  act  of  congress  of  1799  (dL  128,  §  65),  re- 
quires that  a  priority  shall  be  given  to  tlie  United  Suites^ 
in  cases  where  an  insolvent  has  made  an  assignment  for 
the  benefit  of  his  creditors.  Reserving  these  details  for 
future  consideration,  it  is  only  necessary  here  to  suggest 
a  penal  provision  for  an  attempt  to  create  nalawful 
preferences  in  an  assignment,  and  to  call  the  attention  of 
the  legislature  to  the  steady  and  remarkable  prog^ss  of 
the  jurisprudence  of  ttiis  state,  in  a  direction  tending 
always  towards  restriction  of  the  privilege  of  preferential 
assignments  within  narrower  and  narrower  bounds ;  and 
to  the  evidence  to  be  derived  from  the  whole  course  of 
our  decisions  and  legislation  upon  the  subject,  that  the 
privilege  itself,  as  usually  exercised,  creates  opportunities 
for  fraud  and  temptations  to  litigation  which  form  a 
sufficient  reason  why  it  should  be  abrogated. 

The  earlier  adjudications  of  our  courts  abound  in  recog- 
nitions of  the  right  of  a  debtor,  although  insolvent,  to 
prefer  lawful  debts  at  discretion.  Jackson  t;.  Brownell,  3 
Cai^  222;  McMenomy  v.  Ferrers,  3  Johns^  71;  Wilkes 
V.  Ferris,  5  /J.,  335 ;  Hyslop  v.  Clarke,  14  /cf.,  458 ;  Mur- 
ray V.  Riggs,  15  Id,f  571;  Hendricks  v.  Robiuson,  2 
Johns.  CfLy  283,  affd,  17  JoJins^  438;  McMenonoy  v. 
Roosevelt,  3  Johns.  Ch.^  446;  NicoU  v.  Mumford,  4 /d, 
522 ;  Williams  v.  Brown,  4  /d,  682 ;  Wilder  «.  Winne, 
6  Cow.^  284 ;  Wintringham  v.  La  Foy,  7  /(i,  735 ;  Jackson 
V.  ComeU,  1  Sand.  Ch.^  438;  Cunningham  v.  Freeborn,  11 
Wend.,  241. 

The  later  periods  of  our  legal  history  abound  in 
decisions  pointing  out  and  endeavoring  to  remedy  frauds 
to  which  this  privilege  has  given  rise.  The  following  is 
a  brief  review  of  the  leading  restrictions  which  have  been 
imposed: 

1.  Moneyed  corporations  and  limited  partnerships  have 
been  prohibited  by  statute  from  making  assignments  with 
preferences.  1  Rev.  Stat,  591,  §  9;  /d,  766.  §§  20,  21. 
This  prohibition  is  held  to  apply  to  associations  organ- 
ized under  the  general  banking  law,  and  to  forbid  even 
an  assignment  to  a  single  creditor  in  payment  of  his  par- 
ticular demand.  Robinson  v.  Bank  of  Attica,  21  Ni  71, 
406.    Whether  corporations  are  left  at  liberty  to  make 
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assignments  without  preference^  is  disputed.  See  De 
Ruyter  p,  St  Peter's  Church,  3  N,  F.,  238;  Hurlbert  v. 
Carter,  21  Barb,,  221 ;  Bowery  Bank  case,  6  Abb.  iV., 
416;  Loring  v.  tJ.  S.  Vulcanised  Qutta  Percha  ft  B.  Co., 
36  BaHf.f  329,  though  the  better  opinion,  probably,  is 
that  they  are.  An  infant  is  incompetent  to  assign; 
because  an  assignment  must  be  absolute,  while  an  infant's 
act  is  defeasible  on  becoming  of  age.  Fox  v.  Heath,  21 
Bow.  Pr.,  384. 

2.  Under  the  former  bankrupt  laws  an  assignment 
with  preferences  was  held  to  be  a  fraud  upon  creditors, 
if  made  in  contemplation  of  proceedings  for  a  discharge 
in  bankruptcy.  Ogden  v.  Jackson,!  Johns,,  370;  Ph<e- 
niz  V.  Ingraham,  6  /d,  412;  Hastings  v.  Belknap,  1  Den., 
190;  Freeman  o.  Denning,  3  Sandf.  Ch.,  327.  A  similar 
rule  has  obtained  witli  respect  t6  assignments — although 
without  preferences — made  pending  proceedings  to  com- 
pel the  debtor  to  make  an  assignment,  instituted  under 
the  non-imprisonment  act  of  1831.  Spear  v.  Wardell,  1 
CkmsL,  144;  Hall  v.  Kellogg,  2  Kern,  326;  Wood  v. 
Boland,  8  Paige,  656.  And  one  wiio  has  made  an  assign- 
ment with  preferences  is  debarred  from  a  discharge  uuder 
the  insolvent  act  2  Rev.  ^at.,  20,  §  24. 

3.  After  some  dispute  it  has  been  settled  that  a  general 
assignee  for  the  benefit  of  creditors  stands  in  no  bettor 
position,  and  has  no  higher  rights  in  respect  to  enforcing 
choses  in  action  transferred  by  the  assignment,  than  those 
of  his  assignor.  He  is  not  to  be  regarded  as  a  purchaser 
for  a  valuable  consideration.  Matter  of  Howe,  1  Paige, 
125;  Ifead  v.  Phillips,  1  Sandf.  C^,  83;  Marine  and 
Fire  Ins.  Bank  of  Georgia  v.  Jauncey,  1  Barb.,  486; 
Leger  v.  Bonaffe,  2  Barb.,  475 ;  Warren  v.  Fenn,  28  Id., 
333;  Van  Heusen  «.  Raddiff,  17  Id.,  680;  Bliss  v.  Cot- 
tle, 32  Barb.,  322;  Reed  v.  Sands,  37  Id,  186;  Maas  v. 
Goodman,  2  100,215',  Schieffelin  v.  Hawkins,  14  AbboiVa 
Pr.,  112.  Thus  he  tekes  evidences  of  debt  subject  to 
any  offbet  which  existed  against  his  assignor  (Cliance  v. 
Isaacs,  6  Paige,  692 ;  Maas  v.  Goodman,  2  EilL,  275)  and 
merchandisid  subject  to  any  right  of  stoppage  in  transit 
(Harris  v.  Hunt,  6  Duer,  606;  Harris  v.  Pratt,  17  ^;  T., 
249),  or  to  any  vendor's  lien  (Haggerty  v.  Palmer,  6 
Johns.  Ch.,  437),  which  might  have  been  enforced  agninst 
his  assignor.  And  he  cannot  impeach  previous  transfers 
of  property  made  by  his  assignor  which  were  binding 
upon  the  latter,  although  they  may  be  voidable  for  fraud 
at  the  instance  of  creditors.  Van  Heusen  v.  Radclitf,  17 
2T.  K,  680;  Brownell  9.  Curtis,  10  Paige,  210;  Storm 
V.  DavenpOFt,  1  Satidf.  Ch.,  135 ;  Osborne  v.  Moss,  7 
Johns.,  161;  Averill  v.  Loucks,  6  Barb.,  470;  Mills  v 
Argall,  6  Paige,  577,  with  which  compare  Bayard  v.  Hoff- 
man, 4  Johns.  Ch.,  460. 
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4.  Any  clauses  in  an  assignment  which  confer  any 
power  or  privilege  upon  the  assignee  inconsistent  with 
the  simple  duty  of  converting  the  assets  promptly  into 
cash,  and  distributing  it  among  the  creditors,  or  which 
give  him  a  compensation  or  advantage  therein  not 
allowed  by  law,  operate  to  defraud  creditors,  and  are 
therefore  held  to  render  the  assignment  void.  Upon  this 
g^und  assignments  have  been  condemned  in  several 
cases ; — for  instance,  for  giving  the  assignee  power  to 
name  his  successor  (Planch  v.  Schermerhorn,  3  Barb,  Ch^ 
644) ;  for  giving  him  an  extended  time  within  which  to 
perform  his  duty  of  sale  and  payment  (Woodbume  v. 
Mdsher,  9  Bar&.,  255 ;  D'lvemois  v,  Leavitt,  23  Borfr^ 
63;  compare  Bellows  v»  Partridge,  19  Barb.j  176);  for  pro- 
viding in  effect  that  he  should  not  be  personally  liable  for 
losses  resulting  from  a  mere  want  of  ordinary  diligence 
(Litchfield  v.  White,  3  Sdd.,  438;  Ohnstead  v.  Herrick,  1 
K  D.  Smithy  310;  with  which  compare  Van  Nest  «.  Yoe, 
1  Sanc^.  CJi.f  4;  Jacobs  «.  Allen,  18  Barh.^  549);  for  pro- 
viding a  compensation  beyond  that  allowed  by  law  (Nich- 
ols v.  McEwen,  17  ^.  K,  22);  and  for  enabling  him  to  vary 
the  order  of  preferences.  Barnum  v.  Hempstead,  7  Faiffe, 
568;  Boardman  v,  Ualliday,  10  Id.,  223;  Strong  v.  Skin- 
ner, 4  Barb,f  646. 

But  clauses  which  merely  express  in  terms,  powers  or 
rights  which  the  law  would  confer  upon  the  assignee^ 
were  they  not  expressed ; — such  as  a  provision  that  he  may 
employ  agents  (Mann  v.  Whitbeck,  17  Barh^  388;  Van 
Dme  V.  WiUett,  24  How.  iV.,  206);  tliat  he  may  advertise 
for  demands,  and  pay  those  presented  within  a  certain 
time  (Ward  v.  Tingley,  4  Saruy,  Ch.,  476) ;  that  he  may 
pay  insurance  premiums,  and  mortgage  interest  upon  the 
property  (Whitney  v.  Krows,  11  Barb,,  198);  or  rent  and 
taxes  (Van  Dine  v.  Willett,  24  Bow.  iV.,  206,  and  38 
Barb.,,  319);  or  a  provision  for  his  compensation  wliich 
allows  of  its  being  adjusted  at  a  sum  within  his  legal 
commissions  (Keteltas  v.  Wilson,  36  Barb.,  298;  23  Bow. 
Ft.,  69 ;  lialstead  v.  Gordon,  34  Barb.,  422 ;  Campbell  «. 
Wood  worth,  33  Barb.,  425;  24  N.  7.,  304);  or  directions 
as  to  sale  or  distribution  which  leave  him  at  liberty  to 
comply  with  the  requirements  of  the  law  (Wilson  v.  Rob- 
ertson, 21  ^;  K,  689 ;  19  How.  Pr.,  350;  Ogden  v.  Peters, 
Jd.,  23;  Griffin  v.  Marquadt,  Id.,  221;  Jessup  v.  Hulse, 
Id.,  168 ;  Stem  v.  Fisher,  32  Barb.,  198 ;  Halstead  v.  Gor- 
don, 34  Barb.,  422); — are  unobjectionable.  See  also,  Brig- 
ham  V.  Tillinghast,  15  Barb.,  618;  Dow  v.  Phitner,  16  K. 
Y.,  562;  Bellows  v.  Partridge,  19  Barb.,  176. 

6.  Ingenuity  has  been  frequently  exerted  to  prepare 
assignments  in  such  a  form  as  should  secure  some  ulti- 
mate surplus,  or  other  benefit  or  advantage,  to  tlie  assignor. 
Assignments  upon  any  trust  which  operates  in  this  man- 
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ner  have  been,  from  an  earlj  period,  declared  void  by 
statute.  1  Rev,  Stat.,  136,  §  1.  Tlie  applicaticn  of  this 
statute  has  been  often  invoked  to  defeat  endeavors  of 
insolvents  to  place  property  out  of  the  reach  of  their 
creditors,  with  a  view  to  their  own  ultimate  benefit  Tlie 
case  of  Goodrich  v.  Downs  (6  ffiU,  438,)  was  upon  this 
subject  The  assignment  drawn  in  question  in  that  case 
directed  the  assignees  to  pay  certain  specified  creditors, 
making  no  provision  for  others,  and  to  pay  the  surplus, 
if  any,  to  the  assignor.  It  was  held  that  such  an  assign- 
ment was  void  upon  its  face;  as  operating  to  put  a  part  of 
the  dehtor's  property  out  of  the  reach  of  creditors  for  his 
own  benefit;  and  that  as  the  statute  declares  that  iu 
such  a  case  the  conveyance  shall  be  void,  the  void  tnist 
as  to  tlie  surplus  avoided  the  whole  deed.  And  it  could  not 
be  aided  by  extrinsic  proof  that  there  would  be  no  surplus. 
The  parties  having  expressly  provided  for  a  surplus,  were 
not  at  liberty  to  say  they  did  not  contemplate  one.  To 
•  the  same  effect  is  Strong  v.  Skinner,  4  Barb.,  456.  See, 
however,  a  disapproval  of  the  grounds  of  decision  in  Good- 
rich V.  Downs,  in  Curtis  v.  Leavitt,  15  ^.  JI,  9,  114. 

In  Goodrich  v.  Downs  the  property  assigned  was  jyer- 
eonal;  in  Barney  v.  GriflSn,  decided  in  the  court  of 
appeals  in  1849  (2  Oomst,  365),  similar  principles  were 
established  with  reference  to  assignmeuts  of  real  pro- 
perty. It  was  there  determined  that  an  assignment  of  a 
debtor^s  entire  property,  in  trust  to  pay  certain  specified 
creditors,  and,  without  making  any  provision  for  others, 
to  repay  the  residue  to  the  assignor,  is  void,  for  fraud 
upon  creditors  not  provided  for;  inasmuch  as  the  property 
is  placed  beyond  the  reach  of  their  executions,  in  the 
hands  of  men  not  accountable  to  them,  and  upon  a  trust 
in  part  for  the  benefit  of  the  debtor.  And  the  defect 
cannot  be  aided  by  proof  there  will  be  no  surplus.  Sub- 
stantially the  same  view  is  taken  in  Leitch  v.  Hollister 
(4  Cbwwt,  211),  Lansing  r.  Woodruff  (1  Sandf.  ch.  43), 
and  Clark  «.  Dowlings  (1  EiU  &  D.  Supp.,  105);  and  the 
rule  has  even  been  applied  in  a  case  where  it  was  thought 
that  the  resulting  trust  was  not  intended,  but  arose  from 
an  inadvertent  omission  in  drawing  the  assignment 
Hooper  v.  Tuckerm&n  (3  Sandf.,  311);  and  in  cases  where 
the  assignment  was  of  partnership  property,  and  the 
resulting  trust  arose  only  indirectly  through  the  indi- 
vidual interest  of  partners  in  the  residue  of  the  firm 
assets.  (Johnson  v.  Gardner,  ^  K  T.  Leg.  Obs.,  424;  Col- 
lomb  V.  Caldwell,  16  N.  T.,  484;  Wilson  v.  Robertson, 
21  JV.  K,  387;  19  Ifmo.  Pr.,  360;  Smith  v.  Howard,  20 
Mow.  Pr.,  121);  with  which  compare  Collumb  v.  Read 
(24  K  r.,  405);  compare,  however,  upon  this  subject, 
Wilkes  9.  Tenis  (  5  Johns.,  335X  and  remarks  upon  Bar- 
ney V.  Griffin  (cited  supra),  in  Curtis  r.  Leavitt  (16^1^ 
118,  176). 
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Some  cases,  indeed,  are  recognized  as  not  within  the 
rule  avoiding  an  assignment  for  expressing  a  trust  to  paj 
a  surplus  to  tlie  assignor.  One  class  is,  cases  in  wliidi  pro- 
perty is  assigned  direct  to  a  particular  creditor,  as  a  means 
of  securing  payment  of  his  demand.  Such  an  assignment 
being  in  the  natiu^  of  a  mortgage  fbr  tlie  partioiilar 
demand,  a  trust  to  pay  the  surplus  to  the  assignor,  is 
held  to  restilt  from  the  nature  of  Uie  instrument;  and 
whether  it  is  stated  in  the  instrument  or  left  to  implica- 
tion, is  immateriaL  (Leitdi  v.  HoUister,  4  ComsLt  24; 
Hendricks  «.  Robinson,  3  Johns.  CA.,  284^  affirmed  17 
Johns.,  438;  Dunham  v.  Whitehead,  21  N,  F.,  131; 
McLelland  «.  Remsen,  36  Barb^  622;  14  AbbotCs  iV^ 
381;  23Eow.Pr.,  175.) 

Anotlier  class  embraces  cases  in  which  the  surplus 
directed  to  be  returned  is  only  such  as  may  remain  after 
paying  all  creditors  in  full  Where  a  surplus  results 
under  such  circumstanoes,  tlie  law  implies  a  tnist  to 
repay  it  to  the  assignor.  Hence  a  direction  to  repay  a 
surplus  in  an  assignment  will  not  avoid  it,  if  the  instru- 
ment in  effect  empowers  the  assignor  first  to  pay  all 
creditors  in  full,  in  case  assets  are  sufficient  (Win- 
tringliam  v.  Lafroy,  ICow^  736;  VanRossum  tr.  Walker, 
11  Barb.,  237 ;  Ely  v.  Cook,  18  /d,  612;  Taylor  v.  Ste- 
venS)  7  How,  iV.,  415.) 

A  tliird  class  comprises  cases  in  which  particular 
items  of  property  are  excepted  from  the  assignment  As 
these  remain  open  to  the  reach  of  creditors  in  the  same 
manner  as  they  were  before  tlie  assignment  was  made, 
the  reservation  does  not  operate  to  delay  them.  (Carpen- 
ter V.  Underwood,  19  ^  71,  520.) 

A  reservation  of  a  specific  sum  to  the  assignor  for  the 
support  of  his  family,  was  thought,  in  an  early  case,  to 
constitute  no  objection  to  tlie  instniment,  as  to  the  resi- 
due. (Murray  V.  Riggs,  15  Johns.,  535.)  Later,  it  has  been 
held  to  render  the  whole  assignment  void,  as  operating 
to  put  property  of  the  assignor  out  of  the  reach  of  his 
creditors,  and  for  his  own  enjoyment  (Mackie  «.  Cairns, 
5  Cow.,  547.)  The  same  principle  has  been  held  appli- 
cable where  an  assignment  provided  for  payment  of  a 
sum  which  the  assignor  had  applied  for  as  a  loan,  and 
had  reason  to  believe  was  upon  the  way  to  him,  but 
which  he  had  not  yet  received.  As  such  sum  would  not 
belong  to  tlie  assigned  assets,  but  must  be  repaid  from 
them,  the  effect  was  an  indirect  reservation  of  the  sum, 
from  the  estate,  for  the  individual  benefit  of  the  assignor. 
(Sheldon  v.  Dodge,  4  Den.,  217;  see,  also,  to  nearly  the 
same  effect,  Barnum  v.  Hempstead,  7  Paige,  668.) 

6.  Provisions  have  often  beeu  inserted  in  assignments 
tending  to  enable  the  debtor  to  exercise  a  future  prefer- 
ence between  his  creditors.  These  are  held  to  avoid  the 
instnunent    Examples  are,  where  the  assignment  pre. 
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ferred  the  creditors  who  ehoiUd  be  named  in  a  schedule 
to  be  thereafter  made  out  and  affixed  (Averill  v.  Loucks, 
6  Barb.,  470);  where  it  directed  that,  in  a  certain  contin- 
geocji  debts  enumerated  in  a  later  class  should  be  preferred 
to  tliose  mentioned  in  an  earlier  one  (Sheldon  v.  Dodge,  4 
Den^  217);  and  where  it  directed  that  if  certain  creditors 
should  refuse  to  release  tlie  assignor  then  such  creditors 
should  be  preferred  to  them  as  the  assignors  should 
appoint  (li  jslop  v.  Clarke,  14  JohTis.,  458.) 

7.  The  endeavor  to  empower  an  assignee  to  impose 
conditions  upon  creditors,  before  paying  tlieir  demands, 
has  frequently  been  held  ground  for  avoiding  the  assign- 
ment; as  where  certain  creditors  are  directed  to  be  pre- 
ferred upon  the  condition  Uiat  they  execute  releases  of 
their  demands  (Hyslop  v,  Clarke,  14  Johns,,  458;  Austin 
V.  Bell,  20  /d,  442;  Grover  f.  Wakeman,  11  WencL,  187; 
Armstrong  «.  Byrne,  1  Mkiw.,  79;  Lentilhon  v.  Moffat,  1 
£dw,  Ch.,  451;  Searing  v.  BrincIierhofT,  5  Johns.  Ch., 
329;  Hone  v.  Henriquez,  13  Wend.,  240;  Gasherie  v. 
Apple,  14  Abboifs  Pr.,  64);  or  where  tlie  assignment 
autliorizes  a  surplus  to  be  divided  among  those  who  will 
execute  a  release.  (G rover  v.  Wakeman,  11  Wtfnd.^  187  ; 
Mills  V.  Levy,  2  Edw.,  183;  but  see  De  Caters  v.  Be 
Cliaumont,  2  Paigty  490;  Hastings  r.  Belknap,  1  Den^ 
190.  See  also,  upon  the  same  general  principle,  Berry  v. 
Riley,  2  Barb.,  307;  Bellows  v.  Partridge,  19  Barb.,  176; 
Oliver  Lee  k  Go's.  Bank  v.  Talcott,  19  N.  7.,  146;  Bank 
of  Silver  Creek  v.  Talcott,  22  Barb.,  550 ;  Jewett  r.  Wood- 
ward, 1  Edw.,  196;  Van  Nest  v.  Yoe,  1  Sandf.  Ch.,  4; 
Spaulding  v.  Strong,  36  Barb.,  310.) 

8.  Directions  to  an  assignee  to  deal  with  the  estate  in 
a  given  way,  in  order  to  increase  the  amount  to  bo 
realized  from  it,  are  another  class  of  frauds  upon  credi- 
tors ;  that  is,  they  are  held  to  be  fraudulent  and  to  avoid 
the  assignment  wherever  they  operate  to  delay  a  sale. 
At  one  period  their  tendency  was  not  fully  perceived. 
Therefore,  where  in  an  assignment  made  by  proprietors 
of  a  foundry,  the  trustee  was  directed  to  conduct  and 
carry  on  the  establishment  for  the  benefit  of  the  creditors, 
to  sell  the  manufactured  articles,  to  work  up  and  sell 
those  unmanufactured,  and,  in  general,  to  sell  all  the 
property  as  soon  as  it  could  conveniently  be  done  without 
a  sacrifice,  it  was  held  tliat  these  directions  were  not 
necessarily  fraudulent  But  this  view  has  been  disap- 
proved by  th&  later  cases:  which  go  upon  the  general 
ground  that  the  creditors  have  a  right  to  a  prompt  sale 
and  distribution  of  proceeds,  whether  a  sacrifice  is  the 
result  or  not  Without  tlieir  consent  the  debtor  cannot 
carry  on  his  business  through  the  medium  of  an  assignee, 
for  the  purpose  of  increasing  the  ultimate  fund.  He  may 
direct,  in  general  terms,  a  sale  of  tne  property,  and  to 
what  debts  and  in  what  order  the  proceeds  shall  be 
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applied ;  but  beyond  this  he  can  preaoribe  no  oondition 
whatever  aa  to  the  management  or  dispoaal  of  tlie  eatato. 
(Dunham  v.  Waterman,  11  N»Y^  9.  To  Uie  aame  effect  are 
Van  Neat  v.  Toe,  1  Sanc^.  Ch.,  4;  2  N,  7,  Leg.  Oba.,  70; 
Schhiaael  v.  WiUett,  34  Bcarh^  615;  12  Ahb.  Pr^  397 ;  22 
Sow.  Pr.,  15.) 

9.  Akin  to  tlie  laat  mentioned  provisiona  are  dnusea 
which  empower  the  aaaigpiee  to  aell  upon  credit,  with  a 
view  tlierebj  to  realise  a  larger  price  Tor  the  aaseta.  Aa 
thia  neceaaarilj  protracta  the  ultimate  diatribution  until 
the  term  of  credit  expires,  auch  a  sale  ia  held  a  fraud 
upon  the  right  of  the  creditora  to  have  the  aaseta  con- 
verted into  money,  and  the  money  divided  without  delay- 
(Rogers  v.  De  Forest,  7  Faigef  272;  Barney  v.  Griffin,  2 
OamsL,  366;  8  N.  7.  Leg.  Obe.,  68;  and  9  /d,  106;  Nich- 
olson V.  Leavitt,  2  SeUL,  510;  and  6  IdL,  591 ;  Burdick 
V.  Post,  2  Id.,  622;  Hougliton  v.  Westervelt,  Seld.  notes, 
Ko.  1,  32;  Porter  v.  Williams,  5  Sdd.,  142;  and  12  How. 
iV.,  107 ;  Lyons  p.  Platner,  11  N.  7.  Leg.  Obff.,  87.)  Aa 
in  the  case  of  clauses  conferring  other  powers  on  the 
assignee,  so  in  respect  to  the  terms  in  which  tite  power  to 
sell  is  expressed,  if  they  do  not  necessarily  import  dis- 
cretionary power  to  sell  upon  credit,  incousisteut  with 
the  legal  duty  of  his  trust  but  may  be  construed  aa  con- 
sistent with  an  immediate  conversion  into  money,  the 
assignment  is  hot  rendered  invalid.  (Kellogg  r.  Slauson, 
1  Kern.,  302;  Whitney  r.  Krows,  11  Barb.,  198;  SouUi- 
worth  V.  Slioldon,  7  Haw,  iV.,  414;  Bellows  v.  Partridge, 
19  Jkab.,  176;  12  N.  7.  Leg.  Obs.,  219;  Clark  v.  FuUer, 
21  Barb.,  128;  Nichols  v.  McKwen,  Id.,  65;  Wilson  v. 
Ferguson,  10  How.  Pr.,  175;  Clapp  v.  Utley,  16  Id.,  384; 
Meaduim  v.  Stearns,  9  Paige,  398 ;  Wilson  v.  Robertson, 
21  ^:  r.,  589;  19  Uow.  Pr.,  350;  Ogden  v.  Peters,  Id^ 
23;  Griffin  «.  Marquadt,  Id.,  121;  Schufoldt  r.  Aber- 
nethy,  2  Dwr,  633;  12  N.  7.  Leg.  Obe.,  173;  Murphy  v. 
Bell,  8  Uow.  Pr,,  468.)  And  a  clause  forbidding  the 
asaignee  to  sell  upon  credit,  tliough  superfluous,  does  not 
affect  the  assignment  (Carpenter  v.  Underwood,  19  K. 
7.,  620;  Van  Rossum  «.  Walker,  11  Barb.,  237;  Stern 
V.  Fisher,  32  Barb.,  198.) 

10.  In  addition  to  the  protection  thrown  around  the 
rights  of  creditors  by  the  principles  embodied  in  the  ad- 
judications abovemeutioned,  it  was  found  necessary,  in 
1860,  for  the  legislature  to  interpose  in  their  behalf;  and 
to  enact  that  assignments  sliall  be  in  writing  and  acknow- 
ledged and  recorded;  that  the  assignor  shall  deliver  to 
the  county  judge  a  sworn  schedule  containing  an  account 
of  the  creditors,  stating  their  residences,  the  sums  due 
them  respectively,  the  consideration  of  each  debt,  and 
any  collateral  security  held  for  it,  and  containing  also 
an  inventory  of  all  the  debtor^s  estate,  stating  incom- 
branoes  upon  it,  vouchera  and  aecurities  appertaining  to 
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it  aod  its  value;  that  the  assignee  must  file  a  bond  with 
sureties  for  the  faithful  performance  of  his  duty,  and  that 
an  accounting  may  be  compelled,  in  due  season,  by  legal 
proceediugs  for  that  purpose.  (Laws  of  I860,  ch.  348.) 
This  act  has  been  deemed  directory  merely  (Evans  v. 
Chapin,  12  AbboU'a  Fr.,  161;  20  Bow,  iV.,  289;  Fair- 
child  V,  G Wynne,  14  AbboU*8  JV*.,  121),  at  least  in  so  far 
as  it  requires  an  inventory  and  bond  (Juliand  v.  Rath- 
bone,  39  Barb.,  97) ;  but  it  appears  to  be  the  better  opinion 
tliat  a  compliance  by  the  assignor  with  the  prerequisites 
imposed  by  the  statute  to  be  performed  upon  his  part  is 
essential  to  the  validity  of  the  instrument  (Fairchild  v. 
G Wynne,  16  Abbotts  Pr^  23,  rev'g  s.  c,  supra;  Cook  r. 
Kelley,  14  /d,  466.) 

This  brief  review  of  the  leadiog  authorities  in  our  state 
upon  the  restrictions  imposed  upon  the  right  of  prefer- 
ential assignments,  indicates  what  is  much  more  clear 
upon  a  careful  perusal  of  the  decisions  and  statutes,  viz. : 
that  the  strong  tendency  of  the  rule  recognizing  a  discre- 
tionary power  in  debtors  to  give  preferences,  is  towards 
fraud,  and  that  the  whole  course  of  our  jurisprudence  and 
legislation  has  been  steadily  to  restrict  this  power  within 
narrower  limits,  and  give  creditors  new  means  of  protec- 
tion. 

The  system  of  restrictions  which  has  thus  grown  up  may 
be  briefly  stated  thus :  A  debtor,  if  not  a  moneyed  corpora- 
tion, nor  a  member  of  a  limited  partnership,  nor  an  infant, 
nor  a  person  contemplating  proceedings  for  an  insolvent's 
discharge,  may  make  an  assignment  indicating  preferences 
among  his  creditors,  if  the  demands  preferred  are  actual, 
valid,  and  honest; — provided  that  he  confers  no  right  or 
privilege  upon  his  assignee  inconsidtent  with  the  simple 
duty  to  sell  and  divide,  nor  any  compensation  exceeding 
that  awarded  by  law ;  that  he  withholds  nothing  directly 
or  indirectly,  intentionally  or  inadvertently,  immediately, 
or  remotely,  for  himself;  that  he  denotes  tlie  preferences 
to  be  made  absolutely  and  finally,  neither  reserving  to 
himself,  nor  giving  his  assignee  a  power  to  modify  them 
nor  making  them  dependent  upon  contingencies ;  that  he 
abstains  from  any  attempt  to  exact  or  empower  his 
assignee  to  exact  favor  from  his  creditors,  as  a  condition 
of  the  payment  of  their  dividends;  that  he  authorizes  an 
immediate  conversion  of  the  property  into  cash,  neither 
permitting  the  sale  to  be  deferred  to  allow  tlie  assets  to 
be  nursed  into  greater  value,  nor  credit  to  be  given  in 
hope  of  obtaining  a  higher'price ;  and  lastly  (which  pro- 
vision opens  a  wide  field  of  litigation  not  touched  by  the 
decisions  above  reviewed),  that  there  are  not  in  all  the 
attendant  circumstances  under  which  the  act  is  done,  in- 
dications of  an  actual  intent  to  hinder,  delay  or  defraud 
his  creditors ; —  the  privilege  being  moreover  allowed  to  be 
exercised  only  by  means  of  an  instrument  in  writing. 
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acknowledged  and  recorded,  and  accompanied  bj  a  full 
disclosure  of  both  the  debit  and  credit  sides  of  the  assign- 
or^s  affairs, —  and  even  tlieu  onlj  upon  the  condition  that 
the  assignee  sliaU  give  bonds  for  the  discharge  of  his 
dutj,  and  stand  liable  to  render  account  of  his  proceed- 
ings to  a  legal  tribunal  Stated  in  the  books,  viewed  as 
a  theory,  the  privilege  seems  reasonable,  and  tlie  guards 
against  abuse  sufficient.  But  as  actually  administered,  a 
system  better  adapted  to  tempt  the  designing  and  cor^ 
rupt,  to  fraud,  and  to  provoke  litigation  against  tlie  well 
diisposed  and  the  honest,  could  not  easily  be  devised. 

The  Commissioners  are  of  opinion  that  the  policy  of 
permitting  insolvents  to  regulate  tlie  distribution  of  tlieir 
estate^  among  tlieir  creditors  should  be  abandoned,  and 
that  the  order  of  preference  should  be  prescribed  by 
law,  upon  general  considerations  of  justice  and  sound 
policy,  instead  of  being  left  to  be  determined  by  the  irre- 
sponsible and  often  capricious  or  prejudiced  jndgrmenti 
or  fraudulent  purposes  of  the  insolvent,  or  influenced 
by  tlie  undue  solicitation  of  particular  creditors. 

The  effect  of  the  provision  in  tlie  text,  unless  modified 
by  such  provisions  as  have  been  above  suggested,  would 
be  that  the  property  of  an  insolvent  would  become  a  truai 
fund  to  be  administered  in  equity  for  the  equal  benefit  of 
all  his  (if  needed)  creditors,  as  in  the  case  of  insolvent 
limited  partnerships.  (Inness  v.  Lansing,  7  Poij^^,  583.)   , 

§  644.  Every  person  who,  upon  making  or  prose- 
enting  any  application  for  a  discharge  as  an  insolvent 
debtor,  either; 

1.  Fraudulently  presents,  or  authorizes  to  be  pre- 
sented on  his  behalf,  such  application,  in  a  case  in 
which  it  is  not  authorized  by  law ;  or, 

2.  Makes  or  presents  to  any  court  or  oflScer,  in  sup- 
port of  such  application,  any  petition,  schedule,  book, 
account,  voucher,  or  other  paper  or  document,  know- 
ing the  same  to  contain  any  false  statement ;  or, 

3.  Fraudulently  makes  and  exhibits,  or  alters,  ob- 
literates or  destroys  any  account  or  voucher  relating 
to  the  condition  of  his  affairs,  or  any  entry  or  state- 
ment in  such  account  or  voucher;  or, 

4.  Practices  any  fraud  upon  any  creditor,  with 
intent  to  induce  him  to  petition  for,  or  consent  to 
such  discharge ;  or, 

5.  Conspires  with  or  induces  any  person  fraudu- 
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lently  to  unite  as  creditor  in  any  petition  for  sudi 
discbarge,  or  to  practice  any  fcaud  in  aid  thereof. 

Is  guilty  of  a  misdemeanor. 


CHAPTER  Xn. 

FRAUDULENT  IXS0LVENCIB8  BY  COEPORATIONS,  AM) 
OTHEB  FRAUDS  IN  THEIB  MANAGEMENT. 

Sbcixost  645.  Frauds  in  subscriptions  for  stock  of  corporations. 

646.  Frauds  in  procuring  organization  of  corporation,  or  increase 

of  cflpitaL 

647.  Una^Uiorized  use  of  names  in  prospectuses,  &o. 

648.  Misconduct  of  directors  of  stock  corporations. 

649.  Misconduct  of  directors  of  bnuking  corporations. 

650.  Loans  made  in  violation  of  last  section,  not  invalid. 

651.  Sale  or  hypothecation  of  bank  notes  by  officer,  Ac. 

652.  Officer  of  bank  putting  excessive  number  of  its  notes  in 

circulation. 

653.  Officer  or  agent  of  banking  corporation,  making  guarantee 

or  indorsement,  in  its  behalf,  in  certain  cases. 

654.  Bank  officer  overdrawing  his  account 

655.  Omitting  to  enter  receipt  of  property  of  corporation  in  its 

books. 

656.  Destroying  or  falsifying  books  or  papers  of  corporation. 

657 .  Officer  of  corporation  publisliing  false  reports  of  its  condition. 

658.  Officer  of  corporation  refusing  to  permit-an  inspection  of  its 

books. 
650.  Insolvencies  of  corporations  deemed  fraudulent,  when. 

660.  Directors  participating  m  fraudulent  insolvency,  how  pun- 

ishable. 

661.  Vtolation  of  duty  of  directors  of  moneyed  corporations. 

662.  Officer  of  railroad  company  contracting  debt  in  its  behalf, 

exceeding  its  available  means. 

663.  Debt  contracted  in  violation  of  last  section,  not  Invalid. 

664.  Director  of  corporation  presumed  to  have  knowledge  of  its 

affairs. 
6G5.  Director   present  at  meeting,   when   presumed  to  have 

assented  to  proceedings. 
666.  Director  absent  from  meeting,  when  presumed  to  have 

assented  to  proceedings. 

607.  Foreign  corporations. 

608.  "Director"  defined. 

5  645.  Every  person  who  signs  the  name  of  a  fio-  rrandi  in 
titions  person  to  any  sulKScription  for,  or  agreement  ^^{^^ 
to  take  stock  in  any  corporation,  existing  or  proposed;  ^^^^ 
and  eveiy  person  who  signs,  to  any  subscription  or 

31 
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agreement,  the  name  of  any  i>erson,  knowing  that 
such  person  has  not.  means  or  does  not  intend  in  good 
faith  to  comply  with  all  the  terms  thereof,  or  under 
any  understanding  or  agreement  that  the  terms  of 
such  subscription  or  agreement  are  not  to  be  complied 
with  or  enforced,  is  guilty  of  a  misdemeanor. 

This  section^  which  is  new,  is  intended  to  rtach  a 
species  of  fraud  frequently  practised  in  tlie  organization 
of  corporations.  See  Palmer  v.  Lawrence,  3  Sand/.^  161 ; 
1  Seid.,  389. 

g  646.  Every  officer,  agent  or  clerk,  of  any  cor- 
poration, or  of  any  persons  proposing  to  organize  a 
corporation,  or  to  increase  the  capital  stock  of  any 
corporation,  who  knowingly  exhibits  any  false,  forged 
or  altered  book,  paper,  voucher,  security  or  other  in- 
stniment  of  evidence  to  any  public  officer  or  boartl 
authorized  by  law  to  examine  the  organization  of 
such  corporation,  or  to  investigate  its  affiiirs,  or  to 
allow  an  increase  of  its  capital,  with  intent  to  deceive 
such  officer  or  board  in  respect  thereto,  is  punishable 
by  imprisonment  in  a  state  prison  not  exceeding  ten 
years  and  not  less  than  three. 

See  Laws  of  1829,  ch.  94,  §  29. 

g  647.  Every  person  who,  without  being  authorized 
so  to  do,  subscribes  the  name  of  another  to,  or  inserts 
the  name  of  another  in  any  prospectus,  circular  or 
other  advertisement  or  announcement  of  any  cor|)or- 
ation  or  joint  stock  association  existing  or  intended 
to  be  formed,  with  intent  to  permit  the  same  to  be 
published  and  thereby  to  lead  persons  to  believe  that 
the  person  whose  name  is  so  subscribed  is  an  officer, 
agent,  member  or  promoter  of  such  corporation  or 
association,  is  guilty  of  a  misdemeanor. 

g  648.  Every  director  of  any  stock  corporation, 
who  concurs  in  any  vote  or  act  of  the  directors  of 
such  corporation,  or  any  of  them,  by  which  it  is 
intended,  either : 

1.  To  make  any  dividend,  except  from  the  surplus 
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profits  arising  from  the  business  of  the  corporation, 
and  in  the  cases  and  manner  allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to 
the  stockholders,  or  any  of  them,  any  part  of  the 
capital  stock  of  the  corporation ;  or  to  reduce  such 
capital  stock  without  the  consent  of  the  legislature;  or, 

3.  To  discount  or  receive  any  note  or  other  evi- 
dence of  debt  in  payment  of  any  installment  actually 
called  iu,  and  required  to  be  paid,  or  with  the  intent 
to  provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evi- 
dence of  debt  with  the  intent  to  enable  any  stock- 
holder to  withdraw  any  part  of  the  money  paid  in  by 
him,  or  his  stock;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  cor- 
poration, except  surplus  profits,  directly  or  indirectly, 
to  the  purchase  of  shares  of  its  own  stock ;  or, 

6.  To  receive  any  such  shares  in  payment  or  satis- 
faction of  any  debt  due  to  such  corporation ;  or, 

7.  To  receive  from  any  other  stock  corporation,  in 
exchange  for  the  shares,  notes,  bonds,  or  other. evi- 
dences of  debt  of  their  own  corporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes, 
bonds  or  other  evidences  of  debt  issued  by  such  other 
corporation. 

Is  guilty  of  a  misdemeanor. 

S  649.  Every  director  of  any  corporation  having  Mif«m. 
banking  powers,  who  concurs  in  any  vote  or  act  of  airecu>ri 
the  directors  of  such  corporation,  or  any  of  them,  by  tor^nr 
which  it  is  intended,  either : 

1.  To  make  any  loan,  or  discount,  by  which  the 
whole  amount  of  the  loans  and  discounts  of  the  cor- 
poration is  made  to  exceed  three  times  its  capital 
stock  then  paid  in  and  actually  possessed;  or, 

2.  To  make  any  loan  or  discount  to  any  director 
of  such  corporation,  or  upon  paper  upon  which  any 
such  director  is  responsible,  to  an  amount  exceeding 
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in  the  aggregate  one-third  of  the  capital  stock  of  snch 
corporation,  then  paid  in  and  actually  possessed. 

Is  guilty  of  a  misdemeanor. 

The  provisions  of  tliis  and  the  precM^ding:  section  are 
founded  on  1  Rev.  Stai.^  589,  §  1.  That  section  embodies 
nine  subdivisions,  the  first  seven  of  which  correspond 
with  those  of  section  648  in  the  text,  wliile  tlie  ei(;Iiih 
and  ninth  correspond  with  those  of  section  649.  The 
whole  section  is,  however,  as  it  appears  in  tlie  Revised 
Statutes,  limited  to  moneyed  corporations ;  while  tlie  last 
two  subdivisions  are  restricted  to  corporations  having 
banking  powers.  In  the  opinion  of  the  commissioners, 
the  provisions  of  the  first  seven  subdivisions  should  be 
extended  to  all  stock  corporations;  and  they  have  so 
framed  them ;  placing  in  a  separate  section,  confined  to 
banking  oorporations,  tlie  provisions  of  subdivisiona  8 
and  9. 

The  word  "corporation"  is  substituted  for  "company," 
in  one  or  two  instances,  merely  for  tlie  sake  of  greater 
uniformity  of  expression. 

Loans  made      (^  650.  Nothing?  in  the  last  section  shall  render  any 

In  vIoUtlon         fi/  o  ^ 

tion'tto?"    ^^^"^  made  by  the  directors  of  any  such  corporation, 
invalid.       jj^  violation  thereof,  invalid. 

See  2  Rev.  Stat.,  590,  §  1,  rnibd.  9. 

Sale,  or  S  651.  Evcry  oJBBcer  or  agent  of  any  corporation 

ti5n*of Sink  having  banking  powers,  who  sells,  or  causes  or  per- 
offlcer,  &c  mita  to  be  sold,  any  bank  notes  of  such  corporation, 
or  pledges  or  hypothecates,  or  causes  or  pennits  to  be 
pledged  or  hypothecated,  with  any  other  corporation, 
association  or  individual,  any  such  notes,  as  a  secu- 
rity for  a  loan  or  for  any  liability  of  such  corporation, 
is  punishable  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  five 
thousand  dollars,  or  both. 

See  Laws  of  1842  ch.  247,  %  1 0. 

SfiiTS'  S  652.  Every  officer  or  agent  of  any  corporation 
ii?f  Sn^  having  banking  powers,  who  issues  or  puts  in  circu- 
SStiS'in"  lation,  or  causes  or  permits  to  be  issued  or  put  in  cir- 
circniauon.  ^^lg,tjQn,  the  bank  notes  of  such  corporation  to  an 
amount,  which,  together  with  previous  issues,  leaves  in 
circulation  or  outstanding  a  greater  amount  of  notes 
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than  such  corporation  is  allowed  by  law  to  issue  and 
circulate,  is  punishable  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed* 
ing  five  thousand  dollars,  or  both. 

See  Laws  of  1842,  di.  247,  §  11. 

S  653.  Every  officer  or  agent  of  any  banking  cor-  omcer  or 
noration,  who  makes  or  delivers  any  guarantee  or  imiiking 

*^  •^     o  corpora 

iiulorsenient  upon  behalf  of  such  corporation,  whereby  }{,g"i^J?^' 
it  may  become  liable  upon  any  of  its  discounted  notes,  ^a^I 
bills  or  obligations,  in  any  sum  beyond  the  amount  blThVif  in^^' 
of  loans  and  discounts  which  such  corporation  may  ^^ 
legally  make,  is  guilty  of  a  misdemeanor. 

See  Law  of  1841,  ch.  292,  §  2. 


§  654.  Every  officer,  agent,  teller  or  clerk  of  any  Bank  o«- 
bank,   banking   association  or  savings  bank,  who  dmwin^'hia 
knowingly  overdraws  his  account  with  such  bank,  ^^^^ 
and  thei'eby  wrongfully  obtains  the  money,  notes  or 
funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

See  Nixon's  Dig.,  L.  of  K  J.^  372,  §  4;  State  v. 
Stimson,  4  Zdbr.^  478. 

§  655.  Every  officer,  agent,  teller  or  clerk  of  any  jj^,^„ 
bank,  banking  association  or  savings  bank,  and  every  tev,2t 
individual  banker,  or  agent,  teller  or  clerk  of  any  ^**"^ 
individual  banker,  who  receives  any  deposits  know- 
ing that  such  bank,  or  association,  or  banker  is  insol- 
vent, is  guilty  of  a  misdemeanor. 


5  656.  Every  director,  officer  or  agent  of  any  cor-  Ym^%  in 
poration  or  joint  stock  association,  who  knowingly  roSRulu 
receives  or  possesses  himself  of  any  property  of  such  corpo*r». 
corporation  or  association,  otherwise  than  in  payment 
of  a  just  demand,  and  who,  with  intent  to  defraud, 
omits  to  make,  or  to  cause  or  direct  to  be  made,  a 
full  and  true  entry  thereof,  in  the  books  or  accounts 
of  such  corporation  or  association ;  and  every  durec- 
tor,  officer,  agent  or  member  of  any  corporation  or 
joint  stock  association,  who,  with  intent  to  defraud, 
destroys,  alters,  mutilates  or  falsifies  any  of  the 
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books,  papers,  writings  or  securities  belonging  to 
such  corporation  or  association,  or  makes  or  concurs 
in  makiqg  any  false  entry,  or  omits  or  concurs  in 
omitting  to  make  any  material  entry  in  any  book  of 
accounts,  or  other  record  or  document  kept  by  such 
corporation  or  association,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  ten  years,  and 
not  less  than  three,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

See  Laws  of  1829,  ch.  94,  §  29;  and  StaL  24  and 
26  Vki,  ch.  96,  §  82. 

offlcerof        S  657.  Every  director,  oflBcer  or  agent  of  any  cor- 
till?p?b-     poration  or  joint  stock  association,  who  knowingly 
fai»2,'of  its  concurs  in  making  or  publishing  any  written  report, 
condiuon.    exhibit  or  statement  of  its  afiiiirs  or  pecuniary  con- 
dition, containing  any  material  statement  which  13 
false,  other  than  such  as  are  mentioned  in  sections 
646  and  647,  is  guilty  of  a  misdemeanor. 

See  Cross  v.  Sackett,  6  AbhotCs  Pr,  i?.,  247,  aDd'nnme- 
roii9  cases  there  cited ;  also,  Harper  v.  Chamberlain,  11 
AbhoWaPr,,  234. 

Offlcerof         5  658.  Every  officer  or  agent  of  any  corporation 

Gorpora* 

m?"an  ^^  having  or  keeinng  an  office  within  this  state,  who 
or*iu  books  ^^  ^^  ^^  custody  or  control  any  book,  paper  or  docu- 
ment of  such  corporation,  and  who  refuses  to  give  to 
a  stockholder  or  member  of  such  corporation,  law- 
fully demanding,  during  office  hours,  to  inspect  or 
take  a  copy  of  the  same,  or  of  any  part  thereof,  a 
reasonable  opportunity  so  to  do,  is  guilty  of  a  mis- 
demeanor. 

See  Laws  o/ 1825,  ch.  325,  §  1 ;  Cotheal  v.  Brouwer, 
1  Stld.^  5G2. 

dM^of  wr-      ^  ®^^"  ^^®^  insolvency  of  a  moneyed  corporation 

ScJSid"*    is  deemed  fraudulent  unless  its  affairs  apjiear,  upon 

fraadoiont,  investigation,  to  have  been  administered  fairly  and 

legally,  and  generally  with  the  same  care  and  dili- 
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gence  that  agents  receiving  a  compensation  for  their 
services  are  bound  by  law  to  observe. 

2  Bev,  StaL,  692,  §  14. 

g  660.  In  every  case  of  a  fraudulent  insolvency  of  JlJrl^,"^^!/^,^. 
a  moneyed  corporation,  every  director  thereof  who  nS'.'icnt 
participated  in  such  fraud,  if  no  other  punishment  is  iiow-'pui!:*'' 
prescribed  therefor  by  this  Code,  or  any  of  the  acts 
which  are  specified  as  continuing  in  force,  is  guilty  of 
a  misdemeanor. 

5  661.  Every  director  of  any  moneyed  corporation,  J',*^^^'^, 
who  willfully  does  any  act,  as  such  director,  which  is  ^SSiyed  **' 
expressly  forbidden  by  law,  or  willfully  omits  to  per-  tSS!'** 
fonn  any  duty  expressly  imposed  upon  him  as  such 
director,  by  law,  the  punishment  for  which  act  or 
omission  is  not  otherwise  prescribed  by  this  Code,  or 
by  some  of  the  acts  which  it  specifies  as  continuing 
in  force,  is  guilty  of  a  misdemeanor. 

5  662.  Every  oflScer,  agent  or  stockholder  of  any  ^J^^f 
railroad  company  who  knowingly  assents  to  or  has  SS?Iit^ng 
any  agency  in  contracting  any  debt,  by  or  on  behalf  Sehiir?  *^ 
of  such  company,  unauthorized  by  a  special  law  for  ft?^Sf* 
the  purpose,  the  amount  of  which  debt,  with  other  *  ®"**°"' 
debts  of  the  company,  exceeds  its  available  means  for 
the  payment  of  its  debts,  in  its  possession,  under  its 
control,  and  belonging  to  it,  at  the  time  such  debt  is 
contracted,  including  its  bona  fide  and  available    - 
stock  subscriptions,  and  exclusive  of  its  real  estate,  is 
gnilty  of  a  misdemeanor. 

Founded  on  Laws  of  1845,  ch.  230;  the  language  of 
that  act  being  modified  with  a  view  to  attain  greater 
clearness. 

5  663.  The  last  section  does  not  affect  the  validity  gjj^?i 
of  a  debt  created  in  violation  of  its  provisions,  as  J|st*i!?^Son' 
agamst  the  company.  ^"'  """^^ 

Laws  of  1845,  ch.  230. 

5  664.  Every  director  of  a  corporation,  or  joint  Director oi 
stock  association,  is  deemed  to  possess  such  a  know-  ^^^'^  ^'^ 
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^a1?8?'^^  him  to  determine  whether  any  act,  proceeding  or 

omission  of  its  directors,  is  a  violation  of  this  chapter. 

See  2  Hev.  Stat,,  592,  §  12. 
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S  C65.  Every  director  of  a  corporation,  or  joint 
stock  association,  who  is  present  at  a  meeting  of 
the  directors  at  wbich  any  act,  proceeding  or  omis- 
sion of  such  directors,  in  violation  of  this  chapter 
occurs,  is  deemed  to  have  concurred  therein,  unless 
he  at  the  time  causes,  or  in  writing  requires,  bis 
dissent  therefrom  to  be  entered  in  the  minutes  of 
the  directors. 

See  2  i?«v.  Stat.,  692,  §  12. 

g  666.  Every  director  of  a  corporation,  or  joint 
stock  association,  although  not  x)reseut  at  a  meeting 
of  the  directors  at  which  any  act,  proceeding,  or  omis- 
sion of  such  directors,  in  violation  of  this  chapter, 
occurs,  is  deemed  to  have  concurred  therein,  if 
the  facts  constituting  such  violation  appear  on  tbe 
record  or  minutes  of  the  proceedings  of  the  board  of 
directors,  and  he  remains  a  director  of  the  same  com* 
pany  for  six  months  thereafter,  and  does  not,  within 
that  time,  cause,  or  in  writing  require  his  dissent 
from  such  illegality  to  be  entered  in  the  minutes 
of  the  directors. 

See  2  JRev,  StaL,  592,  §  13. 

g  667.  It  is  no  defense  to  a  prosecution  for  a 
violation  of  the  provisions  of  this  chapter,  that  the 
corporation  was  one  created  by  the  laws  of  another 
state,  government  or  country,  if  it  was  one  carrying 
on  business,  or  keeping  an  office  therefor,  within  this 
state. 


jjDji^tor"  g  668.  The  term  "  director,"  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direct 
tion  or  management  of  the  affairs  of  a  corporation, 
by  whatever  name  such  persons  are  described  in  its 
charter,  or  known  by  law. 

Q0e2Bov.  Stat.,  599,  §  53. 


Foreign 
corpora* 
iloua. 
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CHAPTER  Xin. 

FRAUDS  EST  THE  SAIiB  OF  PASSAGE  TICKETS, 

Sectzon  669.  Sale  of  passage  tickets  on  vessels  and  railroads,  forbidden, 

except  by  agents  specially  authorized. 

670.  Sales  by  authorized  agents,  restricted. 

671.  Unauthorized  persons  forbidden  to  sell  certificates,  receipts, 

Ac.,  for  the  purpose  of  procuring  tickets. 

672.  Punishment  for  violation  of  the  preceding  sections. 

673.  Conspiring  to  sell  pas.sage  tickets  in  violation  of  law. 
67'i.  Conspirators  may  be  indicted,  notwithstanding  object  of 

conspiracy  lias  been  accomplished. 

675.  Offices  kept  for  unlawful  sale  of  passage  tickets,  declared 

disorderly  houses. 

676.  Owners,  pursers,  &c.,  allowed  to  sell  tickets. 

677.  Station  masters,  conductors,  <Sbc.,  allowed  to  sell  tickets. 

678.  What  must  be  stated  in  passage  ticket. 

679.  Sale  of  tickets  not  filled  out  as  required  in  last  section,  a 

felony. 

680.  Requisites  of  indictment. 

681.  "Company"  defined. 

682.  Foreign  railroad  companies. 

S  6C9.  No  person  except  the  persons  designated  in 
section  676  shall  issue  or  sell  or  offer  to  sell,  within  ye^^l 
tills  state,  any  passage  ticket,  or  any  instrument  nMici^ror- 
giving   or    purporting    to    give    any    right,  either  excuptby 
absolutely  or  upon  any  condition  or  contingency,  to  Ji'^'^fJ^" 
any  passage  or  conveyance  upon  any  vessel  or  rail- 
road train,  unless  he  is  an  authorized  agent  of  the 
owners  or  consignees  of  such  vessel,  or  of  the  com- 
pany running  such  train ;  and  no  person  is  deemed 
an  authorized  agent  of  such  owners,  consignees  or 
company,  within  the  meaning  of  this  chapter,  unless 
he  Las  been  by  them  duly  appointed  by  an  autho- 
rity in  writing,  and  which  designates  the  name  of 
the  company,  line,  vessel  or  railroad  for  which  such 
person  is  authorized  to  act  as  agent,  together  with 
the  street  and  number  of  the  street,  and  the  city, 

32 
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town  or  village  in  which  his  office  shall  be  kept,  for 
the  sale  of  passage  tickets. 

Founded  upon  Laws  of  1860,  ch.  103,  §  I.  Tlie  provi- 
sions of  tliis  chapter  are  substantially  a  re-ennctmcntoriho 
act  of  1S60,  with  such  moditications  of  language  as  are 
deemed  suitable  to  incorporate  Ihe  sections  uf  tlie  act  of 
1860,  with  those  of  the  Penal  Code.  The  provisions  are 
extended  to  railroad  ti(rkets,  tlie  sale  of  which  oOera  op- 
portunities for  frauds,  corresponding  with  those  in  tlie  sale 
of  tickets  on  vessels.  The  regulations  comprised  in  tho 
act  are  new  in  our  law;  and  the  subject  has  been  recently 
and  fully  treated  by  the  legislature.  The  Commissioners 
have,  therefore,  not  thought  it  necessary  to  propose  any 
otlier  substantial  changes. 

g  670,  No  person  except  the  persons  designated  in 
section  676  shall,  within  this  state,  ask,  take  or  re- 
ceive any  money  or  valuable  thing  as  a  consideration 
for  any  i)assage  or  conveyance  upon  any  vessel  or  rail- 
road train,  or  for  the  i)rocnrement  of  any  ticket  or 
instrument  giving  or  i)urporting  to  give  any  right, 
either  absolutely  or  upon  any  condition  or  contin- 
gency, to  any  passage  or  conveyance  upon  any  vessel 
or  railroad  train,  unless  he  is  an  authorized  agent 
within  the  provisions  of  the  last  section ;  nor  shall  any 
person,  as  such  agent,  sell  any  such  ticket  or  instru- 
ment, or  ask,  take  or  receive  any  consideration  for  any 
such  passage  or  conveyance,  excepting  at  the  office 
designated  in  his  appointment,  nor  until  he  has  been 
authorized  to  act  as  such  agent  according  to  the 
I)rovisions  of  the  preceding  section,  nor  for  a  sum 
exceeding  the  price  charged  at  the  time  of  such  sale, 
by  the  company,  owners  or  consignees  of  the  vessel  or 
railroad  referred  to  in  such  ticket.  Nor  shall  any  such 
ticket  or  instrument  be  issued  or  sold,  which  purports 
to  entitle  a  person  to  a  passage  by  any  mode  of  con- 
veyance, or  to  any  i)lace  of  destination,  or  by  any 
route,  vessel  or  train,  other  than  the  one  bargained  for. 

Founded  upon  Laws  of  I860,  ch.  108,  §  2. 

g  671.  No  person  other  than  an  agent  appointed, 
as  provided  in  section  669,  shall  sell,  or  offer  to  sell, 
or  in  any  way  attempt  to  dispose  of  any  order,  cer- 
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tificate,  receipt  or  other  'instrument  for  the  purpose,  *j^-  J^r  the 
or  under  the  pretense  of  procuring  any  ticket,  or  {ISl"*^ 
instrument  mentioned  in  section  GC9,  upon  any  com- 
pany or  line,  vessel  or  railroad  train  therein  men- 
tioned. And  every  such  order  sold  or  offered  for 
sale  by  any  agent,  must  be  directed  to  the  company, 
owners  or  consignees  at  their  office. 

Ibid.,  §  3. 

S  G72.  Every  person  guilty  of  a  violation  of  any  J^Jl^J*;^ 
of  the  provisions  of  the  preceding  sections  of  this  inhe  p?^ 
chapter,  is  punishable  by  imprisonment  in  a  state  Slfu*. 
prison  not  exceeding  two  years,  or  by  imprisonment 
in  a  county  jail  not  less  than  six  months. 

IhicL,  §  4. 

5  C73.  Air  persons  who  conspire  together  to  sell  or  connpirtng 
attempt  to  sell,  to  any  person,  any  passage  ticket,  fj^^iii^tioi 
or  other  instrument  mentioned  in  sections  669  and  671,  *'^^''^- 
in  violation  of  those  sections,  and  all  persons,  who, 
hy  means  of  any  such  conspiracy  obtain,  or  attempt 
to  obtain  any  money  or  other  property,  under  the  pre- 
tense of  procuring  or  securing  any  passage  or  right 
of  passage  in  violation  of  this  chapter,  are  punish- 
able by  imprisonment  in  a  state  prison  not  exceeding 
five  years. 

and.,  §  6. 

§  674.  Persons  guilty  of  violating  the  last  section,  coni.pi- 
may  be  indicted  and  convicted  for  a  conspiracy,  I;f,t!i;f,\^.'®^' 
notwithstanding  the  object  of  such  conspiracy  has  objSct"df 
been  executed.  ha"bcJS7<> 

compliehcd. 
/&tU,  §  6. 


g  675.  All  offices  kept  for  the  purpose  of  selling  oiiice 
passage  tickets  in  violation  of  any  of  the  provisions  J",^  o? pag. 
of  this  chapter,  and  all  offices  Avhere  any  such  sale  is  SSrl^d  ^'^^ 
made,  are  deemed  disorderly  houses;  and  all  persons  hi*u8w?^^ 
keeping  any  such  office,  and  all  i)ersons  associating 
together  for  the  purpose  of  violating  any  of  the  pro- 
visions of  this  chapter,  are  punishable  by  imprison- 
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ment  in  a  county  jail  for  a  period  not  exceeding  sLk 
months,  and  not  less  than  three  months. 

Ibid.,  §  1, 

Section  8  of  the  act  is  omitted  for  the  reason  that  it  is 
of  doubtful  expediency;  and  if  desirable  to  be  retiiined. 
it  appertains  to  the  Code  of  Criminal  Proeeilure.  Ii  is 
as  follows:  "AH  complaints  regarding  tlie  violation  uf 
this  act  shall  be  presented  by  the  district  attorney  of  ilie 
district  where  such  complaint  was  made,  to  tlie  frrumi 
jury,  for  indictment,  in  preference  to  all  other  eonipluints. 
And  it  shall  be  the  duty  of  judg-es  of  the  court  of  gpiMuml 
sessions  of  the  peace,  and  of  the  courts  of  oyer  and  termi- 
ner, in  the  counties  of  Krie,  Albany  and  New  Yoi  k.  to  c:ill 
the  attention  of  the  several  grand  juries  to  the  provii^ious 
of  this  act" 


Owners,  g  676.  The  provisions  of  this  chapter  do  not  pre- 

edVo*ieir    ^^^^^  t^®  actuul  owncrs  or  consignees  of  any  vessel, 

tickets.       from  selling  passage  tickets  thereon  ;    nor  do  they 

prevent  the  purser  or  clerk  of  any  vessel  from  selling 

in  his  office  on  board  of  such  vessel,  any  passage 

tickets  upon  such  vessel. 

Laws  of  1860,  ch.  103,  g  9, 

g  677.  The  provisions  of  this  chapter  do  not  pre- 
aMidiicVorff,  vent  the  station  master  or  other  ticket  aijrent  upon 
any  railroad,  from  selling  in  his  office  in  any  station 
on  such  railroad,  any  passage  tickets  ui)on  such  rail- 
road; nor  do  they  prevent  any  conductor  upon  any 
railroad  from  seUing  such  tickets  ui)on  the  trains  of 
such  road. 


station 
niat*ter9, 
coiidiicK 
Ac...  Ill  low 
ed  tu  (lell 
tickoUi. 


What  tnnst 
\hs  iJ>tAtod  in 

pMftMgO 

ticket. 


S  078.  Every  ticket  or  instrument  issued  as  evi- 
dence of  a  right  of  passage  upon  the  high  seas,  from 
any  port  in  this  state,  to  finy  port  of  any  other  state 
or  nation,  and  every  certificate  or  order  issued  for 
the  purpose,  or  under  pretense  of  pn>curing  any  such 
ticket  or  instrument,  and  every  receipt  for  money 
Xmid  for  any  such  ticket  or  instrument,  must  state 
the  name  of  the  vessel  on  board  of  which  the  passage 
is  to  be  made,  the  name  of  the  owners  or  consignees 
of  such  vessel,  the  name  of  the  comx}any,  or  line,  if 
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{iiiy,  to  which  such  vessel  belongs,  the  place  from 
which  sueli  luissage  is  to  coninience,  the  place  where 
siicii  passage  is  to  tenniiiute,  the  day  of  the  month 
and  year  upon  Avhich  the  voyage  is  to  commence, 
(lie  name  of  the  person  or  persons  purchasing  such 
ticket  or  instrument,  or  receiving  such  order,  certifi- 
cate or  receipt,  and  tlie  amount  paid  therefor;  and 
sncli  ticket  or  instrument,  order,  certificate  or  receipt, 
iHili^ss  sold  or  issued  by  the  owners  or  consignees  of 
such  vessel,  must  be  signed  by  their  authorized  agent. 

Ihi±,  §  11. 

3070.  Every  person  who  issues,  sells  or  delivers  PAieof 

*  ,  .  ,  tickrtsi  not 

to  another,  anv  ticket,  instrument,  certificate,  order  fluedoutas 

"  '  required  in 

or  receii)t,  which  is  not  made  or  filled  out  as  prescribed  a^J^iJay!^**" 
in  the  last  section,  is  guilty  of  felony. 

Ihid,  §  1 1. 

S  C80.  No  indictment  or  conviction  under  any  pro-  ReqniBUeB 
vision  of  the  preceding  sections  of  this  chapter,  for  "«»'• 
the  sale,  attempted  sale,  issuing  or  delivering  of  any 
ticket,  instrument,  certificate,  order  or  receipt,  is 
(Infective  because  such  ticket,  instrument,  certificate, 
onler  or  receipt  is  not  made  or  filled  out  according  to 
the  leipiirenients  of  the  last  section. 

IhU.,  %  II. 

Seeilou  12  of  the  act,  which  defines  the  words  "ship" 
ntid  "  steninship,"  is  omitted.  A  definition  of  the  word 
*'  vessel  "  is  given,  among  other  definitions  of  terms,  in 
seeiiun  7C9. 

5  681.  The  term  **  company,"  as  used  in  this  chap-  "Oomoany" 

dulluuu. 

ter,  includes  all  corporations,  whether  created  under 
the  laws  of  I  his  state,  or  of  those  of  any  other  state 
or  nation. 

Laws  of  1860,  ch.  103,  §  IS. 

gG82.  The  provisions  of  this  chapter  do  not  permit  Foreign 
railroad  companies  incorporated  in  any  other  state  to  ouropauiei. 
sell  pas.sage  tickets  under  this  chapter  in  this  state; 
nor  do  they  pcTmil   the  owners  or  agents  of  any 
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vessel  to  sell  tickets  for  or  on  behalf  of  any  such 
railroad  company. 

Ihid^  §  14. 


CHAPTEE  XrV. 


Iseninff 
flctitions 
billB  of 
ludiug  &Q, 


Issuing 
flctUlond 
WArc'honae 
reeeipta. 


FBAUDUIiBNT  ISSX7E  OP  DOCUMENTS  OP  TTTLB  TO  HEBr 

GHAXDISE. 

Section  683.  Issuing  fictitious  bills  of  lading,  kc 

684.  Issuing  fictitious  warehouse  receipts. 

685.  Erroneous  bills  of  lading  or  receipts,  issued  in  good  faith, 

excepted. 

686.  Duplicate  receipts  must  be  marked  "  Dnplicate.** 

687.  Selling,  lijrpotliecating  or  pledging  property  reoelTed  for 

transportation  or  storage. 

688.  Bill  of  lading  or  receipt  issued  bj  warehouseman,  must  be 

canceled  on  redelivery  of  the  property. 

689.  Property  demanded  by  process  of  law. 

S  C83.  Every  person  being  the  master,  owner  or 
agent  of  any  vessel,  or  officer  or  agent  of  any  rail- 
road, express  or  transportation  company,  or  otherwise 
being  or  representing  any  carrier,  who  delivers  any 
bill  of  lading,  receipt  or  other  voucher,  by  which  it 
appears  that  any  merchandise  of  any  description  has 
been  shipped  on  board  any  vessel,  or  delivered  to  any 
railroad,  express  or  transportation  company,  or  otiier 
carrier,  unless  the  same  has  been  so  shi[>ped  or  deliv- 
ered and  is  at  tlie  time  actually  under  the  control  of 
such  carrier,  or  the  master,  owner  or  agent  of  such  ves- 
sel, or  of  some  officer  or  agent  of  such  company,  to  be 
forwarded  as  expressed  in  such  bill  of  lading,  receipt 
or  voucher,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  or  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  both. 

See  Laws  of  1858,  cli.  326,  §  5. 

§  684.  Every  person  carrying  on  the  business  of  a 
warehouseman,  wharfinger,  or  other  depositary  of 
property,  who  issues  any  receipt,  bill  of  lading  or 
other  voucher  for  any  merchandise  of  any  description 
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vbich  lijis  not  been  actually  received  upon  the  pre- 
mises of  such  i)erson,  aud  is  not  under  his  actual  con- 
trol at  the  time  of  issuing  such  instrument,  whether 
such  instrument  is  issued  to  a  person  as  being  the 
owner  of  such  merchandise,  or  as  security  for  any 
indebtedness,  is  punishable  by  imprisonment  in  a 
state  prison  not  exceeding  five  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

See  Laws  of  1858,  ch.  326,  g§  1,  2. 

%  685.  No  person  can  be  convicted  of  an  offense  Erroneons 

,  bllU  of 

under  the  last  two  sections  by  reason  that  the  con-  lading  or 

•^  receipts, 

tents  of  any  barrel,  box,  case,  cask  or  other  vessel  g^Jldfal'th. 
or  package  mentioned  in  the  bill  of  lading,  receipt  or  «*^«p'<*^- 
other  voucher  did  not  correspond  with  the  description 
given  ill  such  instrument  of  the  merchandise  received, 
if  such  description  corresponded  substantially  with 
the  marks,  labels  or  brands  upon  the  outside  of  such 
vessel  or  package,  unless  it  api)ears  that  the  accused 
knew  that  such  marks,  labels  or  brands  were  untrue. 

S  636.  Every  person  mentioned  in  sections  683  and  Duplicate 

^  reci'ipis 

634,  who  issues  any  second  or  duplicate  receipt  or  {JJ^^k^J 
voucher,  of  a  kind  specified  in  those  sections,  at  a  ^l^J!'^"' 
time  while  any  former  receipt  or  voucher  for  the  mer- 
chiindise  specified  in  such  second  receipt  is  outstand- 
ing aud  uncanceled,  without  writing  across  the  face 
of  the  same  the  word  "duplicate,"  in  a  plain  and 
legible  manner,  is  punishable  by  imprisonment  in  a 
state  prison  not  exceeding  five  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

See  Laws  of  1858,  cli.  326,  §  3.  The  words  "bill  of 
lading"  are  not  inserted  in  this  section,  as  suggested  by 
Laws  of  1859,  cIl  353,  because  by  the  settled  commercial 
form  of  thut  instrument,  a  different  mode  of  indicating 
that  the  parts  of  the  bill  are  duplicates,  is  in  use,  aud  no 
advantage  is  aniicipated  from  insisting  on  the  word 
**  duplicate." 


V 


5  687.'  Every  person  mentioned  in  sections  683  an^  Sypi^fl 
6S4,  who  sells,  hypothecates  or  pledges  any  merchan-  pieS^ 
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dise  for  whicli  any  bill  of  lading,  receipt  or  voucher 
has  been  issued  bj'  him,  Avitliout  the  consent  in  writing 
thereto  of  the  person  holding  such  bill,  receipt  or 
voucher,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

See  Law3  of  1858,  ch.  326,  §  4. 

g  688.  Every  person  mentioned  in  section  684,  who 
delivers  to  another  any  merchandise  for  which  any 
bill  of  lading,  receipt  or  voucher  has  been  issued, 
unless  such  receipt  or  voucher  bore  upon  its  face  the 
words  "not  negotiable,"  plainly  written  or  stamped, 
or  unless  such  receipt  is  surrendered  to  be  canceled 
at  the  time  of  such  delivery,  or  unless,  in  the  case  of 
a  partial  delivery,  a  memorandum  thereof  is  indorsed 
upon  such  receipt  or  voucher,  is  punishable  by  im- 
prisonment in  a  state  prison  not  exceeding  five  yeai^, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or 
both. 

See  Laws  o/1858,  ch.  326,  §  6;  Laws  of  1859,  ch.  353. 
The  latter  seems  to  have  been  intended  to  amend  tho 
former  by  adding  the  words  "  bill  of  lading  "  to  tlie  words 
"receipt  or  voucher,"  whenever  they  occur,  and  the  word 
"forwarder"  to  the  words  "warehouseman,  wharfinger, 
&c."  The  commissioners  have  inserted  the  words  "  bill 
of  lading  "  in  tho  sections  in  the  text,  wherever  thej  are 
appropriate;  but  to  insert  the  word  "forwarder**  is 
thought  unnecessary  in  the  present  form  of  Uie  pro- 
vision, and  in  some  of  tho  sections  unsuitable. 


Property 
demniuled 


§  689.  The  last  two  sections  do  not  apply  where 
of  iiw*^*^    property  is  demanded  by  virtue  of  i)rocess  of  law. 

See  Laws  of  1858,  ch.  326,  §  8. 


CHAPTER  XV. 

KALIGIOnS     INJURIES     TO     RAILROADS,     HIGHWAYS, 

BRIDGES  AJMD  TELEGRAPHS. 


Section  690.  Injjiries  to  railroads.  • 

691.  Cases  where  death  ensues. 

692.  Injuries   to  highways,  private  ways  and  bridgeai 
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693.  Lv'aries  to  toU  houses  and  tornpike  gates. 

694.  Injuries  to  mile  boards  and  guide  posts. 

695.  Injuring  telegraph  line,  or  intercepting  message,  a  misde- 

meanor. 

5  690.  Every  person  who  maliciously  either:  iBjnneato 

1.  Bemoves,  displaces,  iojares  or  destroys  any  part 
of  any  railroad,  whether  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branchway, 
switch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
station  house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  oi  connected  with  any  railroad; 
or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of 
any  railroad,  or  of  any  branch,  branchway  or  turnout 
conuected  with  any  railroad. 

Is  punishable  by  imprisonment  in  a  state  prison 
not  exceeding  four  years,  or  in  a  county  jail  not  less 
than  six  months. 

Bee2Beu.  Stat.,  689,  §  21. 

S  691.  Whenever  any  offense  specified  in  the  last  Jjjj^ 
section  results  in  the  death  of  any  human  being,  the  ^^ 
offender  is  punishable  by  imprisonment  in  a  state 
prison  for  not  less  than  four  years. 

§  692.  Every  person  who  maliciously  digs  up,  JfJ^*® 
lemoves,  displaces,  breaks  or  otherwise  injures  or  JJJJ^^ 
destroys  any  public  highway  or  bridge,  or  any  pri-  ^^^«^ 
vate  way  laid  out  by  authority  of  law,  or  bridge  upon 
such  way,  is  guilty  of  felony. 

5  693.  Every  person  who  maliciously  injures  or  gfj'J*,^^ 
destroys  any  toU  house  or  turnpike  gate,  is  guilty  of  JJto^Ss. 
felony. 

See  2  i20V.  Statj  695,  §  30. 

§  694.  Every  person  who  removes  or  injures  any  J^JJ}J*5, 
mUe  board,  mile  stone  or  guide  post,  or  any  inscrip-  ^tf*^ 
tion  on  snch,  erected  upon  any  highway,  is  guilty  of 
a  misdemeanor. 

Hep,  fbl  Chdej  %  S1& 
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g^nrinj^  g  696,  Bvery  person  who  malicionsly  takes  down, 
toJc^tiig  removes,  injures  or  obstructs  any  line  of  telegraph  or 
meraage,  a  ^^y  p^  theroof,  or  appurteuance  or  apparatus  there- 
with connected,  or  severs  any  wire  thereof,  or  fraudu- 
lently intercepts  any  message  in  its  passsge  over  such 
wire,  is  guilty  of  a  misdemeanor. 


meanor. 


TITLE  XVL 

OP  MALICIOUS  MISCHDEP. 

SBOnOK  696.  Malicious  mischief,  in  general  defined. 

697.  Specifications  in  following  sections,  not  restrictiye  of  last 

section. 

698.  Poisoning  cattle. 

699.  Killing,  maiming  or  torturing  animals. 

700.  Instigating  fights  between  animals. 

701.  Keeping  houses,  pits,  ibc,  for  fights  between  animals. 

702.  Wounding  or  trapping  birds,  or  destroying  bird's  nesta  ia 

cemeteries. 

703.  Burning  buildings  and  other  property  not  the  subject  of 

arson. 

704.  Breaking  or  injuring  property  in  houses  of  worship. 

705.  Using  gunpowder,  &c.,  in  destroying  or  injuring  any  build- 

ing. 

706.  Endangering  human  life  by  placing  gunpowder,  fta,  near 

building. 

707.  Malicious  injuries  to  freeholds. 

708.  Injuries  to  standing  crops,  kc 

709.  Removing,  defacing  or  altering  landmarks. 

710.  Interfering  with  piers,  dams,  &c. 

711.  Destroying  or  injuring  dams,  &a 

712.  Bemoving  or  injuring  piles  used  in  sea  or  river  embanlB* 

ments,  Ac. 

713.  Hemoving  any  beacon  in  New  York  harbor. 

714.  Masking  or  removing  signal  lights. 

715.  Injuring  or  destroying  written  instruments. 

716.  Beetroying  or  delaying  election  returns. 

717.  Opening  or  publishing  sealed  letters. 

718.  Disclosing  contents  of  telegraphic  dispatch. 

719.  Concealing  telegraphic  dispatch. 

720.  Ii\juring  works  of  art  or  improvements  in  anj  city  or  tU* 

lage. 

721.  Destroying  works  of  literature  or  art,  or  objects  of  curiosity 

in  public  libraries,  museums,  &c 

722.  Breaking  or  obstructing  gas  or  water  pipes  or  appurtenaneet. 
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g  696-  Every  person  who  maticioasly  injines,  de-  JJSSS? 
faces  or  destroys  any  real  or  personal  property  not  diU^' 
his  own,  in  cases  other  than  such  as  are  specified  in 
the  following  sections,  is  guilty  of  a  misdemeanor ; 
and  in  addition  to  the  punishment  prescribed  therefor, 
he  is  liable  in  treble  damages  for  the  injury  done,  to 
be  recovered  in  a  civil  action  by  the  owner  of  such 
property  or  public  officer  having  charge  thereof. 

See  Rqp.  Pel  Code,  860. 

S  697.  The  specification  of  the  acts  enumerated  in  g^^^f^- 
the  following  sections  of  this  chapter,  is  not  intended  i^^jjjjf 
to  restrict  or  qualify  the  interpretation  of  the  last  tivVof  u[!!t 

..  section. 

section. 

%  698.  Every  person  who  maliciously  administers  Poisoning 
any  poison  to  any  animal,  the  property  of  another, 
and  every  person  who  maliciously  exposes  any  poison- 
ous substance  with  intent  that  the  same  shall  be 
taken  by  any  such  animal,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  three  years,  or 
in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

2  Bev.  Stat,  689,  g  16. 

S  699.  Every  person  who  maliciously  kiUs,  maims  kiuim, 
or  wounds  any  animal,  the  property  of  another,  or  Jjjjjjjjf 
who  maliciously  and  cruelly  beats,  tortures  or  injures 
any  animal,  whether  belonging  to  himself  or  another, 
is  guilty  of  a  misdemeanor. 

2  Rev,  Stat.,  695,  §  26. 

S  700.  Every  person  who  maliciously,  or  for  any  Jjj^jfj^."* 
bet,  stake  or  reward,  instigates,  encourages  or  pro-  J^SIf^ 
motes  any  fight  between  animals,  or  instigates  or 
encourages  any  animal  to  attack,  bite,  wound  or 
worry  another,  is  guilty  of  a  misdemeanor. 

S  701.  Every  person  who  keeps  any  house,  pit  or  £^^ 
other  place  to  be  used  in  permitting  any  fight  between  For'i^* 
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'Wounding 
or  trapping 
birds,  or 
destroying 
birdi^  nests 
in  ceme* 
terles. 


^gJ2S      animals,  or  in  any  other  violation  of  the  last  section^ 
is  guilty  of  a  misdemeanor. 

g  702.  Every  person  who,  within  any  public  ceme- 
tery or  burying  ground,  woimds  or  traps  any  bird  or 
destroys  any  bird's  nest,  or  removes  any  eggs  or 
young  birds  from  any  nest ;  and  every  person  who 
buys  or  sells,  or  offers  or  keeps  for  sale,  any  bird  which 
has  been  killed  or  trapped  in  violation  of  this  section, 
is  punishable  by  a  fine  of  five  dollars  for  each  offense, 
recoverable  by  a  civil  action  in  any  justice's  court 
within  the  county  where  the  offense  is  committed, 
brought  in  the  name  of  any  person  making  a  com- 
plaint. Such  fine  shall  be  applied  to  the  support  of 
the  poor  of  such  county. 

See  Laws  of  1853,  ch.  629 ;  Laws  of  1855,  ch.  664. 

§  703.  Every  person  who  willfully  bums  any  build- 
ing not  the  subject  of  arson,  any  stack  of  grain  of 
any  kind,  or  of  hay,  any  growing  or  standing  grain, 
grass,  trees  or  fence,  not  the  property  of  such  i>erson, 
is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  four  years  and  not  less  than  one  year,  or 
by  imprisonment  in  a  county  jail  not  exceeding  one 
year. 

This  species  of  offense  is  by  the  existing  law  denomi- 
nated arson  in  the  fourth  degree.  2  Bev.  StaLy  667,  §§ 
7,  8.  The  Commissioners  have  transferred  it  to  this 
chapter  for  the  reasons  specified  in  the  note  to  section 
621,  applying  to  it  the  punishment  prescribed  for  arscm  in 
the  fourth  degree  by  Laws  of  1862,  ch.  197,  §  9. 

^  704.  Every  i)erson  who  willfully  breaks,  defaces 
jT2?ar?ng  ^^  othcrwisc  iujurcs  any  house  of  worship,  or  any 
SoosM^f  **  part  thereof,  or  any  appurtenance  thereto,  or  any 
^*    ^'      book,  furniture,  ornament,  musical  instrument,  arti- 
cle of  silver  or  plated  ware,  or  other  chattel  kept 
therein  for  use  in  connection  with  religious  worship, 
is  guilty  of  felony. 

SwJerf""      S  705.  Every  person  who  maliciously,  by  the  ex- 
i^(^^OT  plosion  of  gunpowder  or  other  explosive  substance, 
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destroys,  throws  down  op  injures  the  whole  or  any  jjlj^^^ 
part  of  any  baildiDg,  by  means  of  which  the  life  or  ^- 
safety  of  any  human  beiug  is  endangered,  is  punish- 
able by  imprisonment  in  a  state  prison  not  exceeding 
ten  years,  and  not  less  than  three. 

See  Stat,  2iih  and  Uih  TtdL,  ch.  97,  g  9. 

g  706.  Every  person  who  places  in,  upon,  under,  S«h^ 
against  or  near  to  any  building,  any  gunpowder  or  ing  m£^ 
other  explosive  substance,  with  intent  to  destroy,  *^»^«*' 
throw  down  or  injure  the  whole  or  any  part  thereof, 
under  circumstances,  that  if  such  intent  were  accom* 
plished,  human  life  or  safety  would  be  endangered 
thereby,  although  no  damage  is  done,  is  guilty  of 
felony. 

Ibid,  §  20. 

S  707.  Every  person  who  willfully  commits  any  ^u^wlo 
trespass,  by  either : 

1.  Gutting  down  or  destroying  any  kind  of  wood 
or  timber,  standing  or  growing  upon  the  lands  of 
another;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that 
has  been  cut  down,  and  is  lying  on  such  lands ;  or 

3fc  Maliciously  severing  from  the  freehold  any  pro- 
duce thereof,  or  anything  attached  thereto ;  or, 

4.  Digging,  taking  or  carrying  away  from  any  lot 
situated  within  the  bounds  of  any  incorporated  city, 
without  the  license  of  the  owner,  or  legal  occupant 
thereof,  any  earth,  soil  or  stone,  severed  from  the 
freehold  at  some  previous  time,  under  such  circum- 
stances as  would  render  the  trespass  a  larceny,  if  the 
thing  so  severed  or  carried  away  were  personal  pro- 
perty; or, 

5.  Digging,  taking  or  carrying  away  from  any  land 
in  any  of  the  cities  of  the  state,  laid  down  on  the 
map  or  plan  of  said  city  as  a  street  or  avenue,  or 
otherwise  established  or  recognized  as  a  street  or 
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avenne,  without  the  license  of  the  mayor  and  com- 
mon council  or  other  governing  body  of  such  city, 
or  of  the  owner  of  the  fee  thereof,  any  earth,  soil  or 
stone,  under  such  circumstances  as  would  render  the 
trespass  a  larceny,  if  the  thing  so  severed  or  carried 
away  were  personal  property ;  or, 

6.  Putting  up,  affixing,  fastening,  printing  or  paint- 
ing, without  authority  of  law,  upon  any  real  property 
belonging  to  the  state,  or  to  any  city,  town  or  village, 
or  dedicated  to  the  public,  or  upon  any  real  pro- 
perty of  any  person,  association  or  corporation,  with- 
out license  from  the  owner  thereof,  any  notice, 
advertisement  or  designation  of,  or  any  name  for  any 
commodity,  whether  for  sale  or  otherwise,  or  any  pic- 
ture, word,  sign  or  device,  intended  to  call  attention 
thereto; 

Is  guilty  of  a  misdemeanor. 

Embraces  such  of  the  provisions  of  2  Sev,  Stat^  693, 
g  16,  as  amended  Law8  of  1861,  ch.  182,  as  are  not 
already  covered  hj  other  sections  of  the  Code.  See  sec- 
tion 696. 

Subd.  6.  This  provision  is  rendered  necessary  by  the 
practice,  unfortunately,  common,  of  affixing  to  any  pic- 
turesque rock  or  point  of  land,  some  advertisement  of  a 
current  nostrum,  or  other  notice,  without  permiasion 
fVom  any  competent  authority.  This  is  now  only  a  sim- 
ple trespass ;  but  it  should  be  a  misdemeanor.  * 

igjrtM  to  g  708.  Every  i)erson  who  maliciously  injures  or 
crops,  £c  destroys  any  standing  crops,  grain,  cultivated  fruits 
or  vegetables,  the  property  of  another,  in  any  case  for 
which  a  punishment  is  not  otherwise  prescribed  by 
this  Gode,  or  by  some  of  the  statutes  which  it  speci- 
fies as  continuing  in  force,  is  guilty  of  a  misdemeanor. 

See  StoL,  2ith  and  26^  VicL,  ch.  97,  §§  23,  24. 

SSS^  OT      S  709.  Every  person  who  either : 

u£S^ki.  1.  Maliciously  removes  any  monuments  of  stone, 
wood  or  other  material,  erected  for  the  purpose  of 
designating  any  point  in  the  boundary  of  any  lot  or 
tract  of  land ;  or. 
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2.  Maliciously  defaces  or  alters  the  marks  npon 
any  tree,  i>08t  or  other  monameDt,  made  for  the  par- 
pose  of  designatiDg  any  point,  coarse  or  line  in  any 
9neh  boundary ;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 
vhich  any  such  marks  have  been  made  for  such  pur- 
pose, with  intent  to  destroy  such  marks, 

Is  guilty  of  a  misdemeanor. 

See  2  i2hr.  Stat.,  695,  g  32. 

S  710.  Every  person  who,  without  authority  of  law,  JSaf^SSi 
interferes  with  any  pier,  booms  or  dams,  lawfully  **°*^*®- 
erected  or  maintained  upon  any  waters  within  this 
state,  or  hoists  any  gate  in  or  about  said  dams,  is 
guilty  of  a  misdemeanor. 

Founded  upon  Loaoa  of  1859,  ch.  350,  §  2,  but  made 
general.  That  act  applies  only  to  booms  and  dams  in 
Salmon  river. 

§  711.  Every  person  who  maliciously  destroys  any  Destroying 

or  iQJaring 

dam  or  structure  erected  to  create  hydraulic  power,  <>»«■•  *c 
or  any  embankment  necessary  for  the  support  thereof, 
or  maliciously  makes,  or  causes  to  be  made,  any 
aperture  in  such  dam  or  embankment,  with  intent  to 
destroy  the  same,  is  guilty  of  a  misdemeanor. 

2  Bw.  Stat.,  695,  §  31. 

S  712.  Every  i)erson  who  maliciously  draws  up  or  J^'JJ^JJg 
removes,  or  cuts  or  otherwise  injures,  any  piles  fixed  f"J^°iJ^ 
in  the  ground  and  used  for  securing  any  sea  bank  or  banLnenti* 
sea  walls,  or  the  bank  or  dam  of  any  river,  canal,  *^' 
drain,  aqueduct,  marsh,  reservoir,  pool,  port,  harbor, 
dock,  quay,  jetty  or  lock,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  five  years  and 
not  less  than  two,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

See  Stal,  2m  and  Uih  Vkt^  ch.  97,  §  31. 
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^bSwn      S  713,  Every  person  who  willfully  removes  any 

Yo?k  haiw    buoy  or  beacon  placed  in  the  harbor  of  New  York  by 

^'*  the  United  States  light  house  board,  or  any  other 

lawful  authority,  is  guilty  of  a  misdemeanor. 

J2^.  Pol  Code,  §  381. 

wSoiii^^  S  714.  Every  person  who  unlawfully  masks,  alters 
u^i.  or  removes  any  light  or  signal,  or  willfully  exhibits 
any  false  light  or  signal,  with  intent  to  bring  any 
vessel  into  danger,  is  punishable  by  imprisonment  in 
a  state  prison  not  exceeding  ten  years,  and  not  less 
than  three. 

See  StaL,  24<A  and  25^^  YicL,  ch.  9*7,  §  4t. 

Swtroyfng'      S  715.  Evcry  person  who   maliciously  mutilates, 

S?^.^       tears,  defaces,  obliterates  or  destroys  any  written 

"*****'•       instrument  being  the  property  of  another,  the  false 

making  of  which  would  be  forgery,  is  punishable  in 

the  same  manner  as  the  forgery  of  such  instrument 

is  made  punishable. 

See  Nixon's  Dig,  Laws  of  K  J.^  188,  §  69. 

OT  (fcuySig  §  716.  Every  messenger  appointed  by  authority  of 
TCtMi!  law  to  receive  and  carry  any  report,  certificate  or 
certified  copy  of  any  statement  relating  to  the  result 
of  any  election,  who  willfully  mutilates,  tears,  defaces, 
obliterates  or  destroys  the  same,  or  does  any  other 
act  which  prevents  the  delivery  of  it  as  required  by 
law;  and  every  person  who  takes  away  from  such 
messenger  any  such  report,  certificate  or  certified 
copy,  with  intent  to  prevent  its  delivery,  or  who  will- 
fully does  any  injury  or  other  act  such  as  is  above 
specified,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  and  not  less  than  two. 

See  Laws  of  1842,  ch.  130,  tit  vi.,  §  18. 

SSffiSii'      S  717.  Every  person  who  willfully  opens  or  reads, 

itSSn.       or  causes  to  be  read  any  sealed  letter  not  addressed 

to  himself,  without  being  authorized  so  to  do,  either 

by  the  writer  of  such  letter,  or  by  the  person  to  whom 
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it  is  addressed;  and  every  person  who  without  the 
like  anthority  publishes  any  letter,  knowing  it  to 
have  been  opened  in  violation  of  this  section  or  any 
part,  is  gnilty  of  a  misdemeanor. 

g  718.  Every  person  who  discloses  the  contents  of  D!gcio«inK 
any  telegraphic  dispatch,  or  any  part  thereof,  ad-  feie^^anhus 
dressed  to  another  person,  without  the  permission  of 
such  person,  to  his  loss,  injury  or  disgrace,  is  guilty 
of  a  misdemeanor. 

S  719.  Every  person  who,  having  in  his  possession  concealing 
any  telegraphic  dispatch  addressed  to  another,  mali-  cusp^^L  ° 
dously  secretes,  conceals  or  suppresses  the  same,  is 
guilty  of  a  misdemeanor. 

§  720.  Every  person  who  willfully  injures,  disfig-  Jj'^jjj*|f„t 
nres  or  destroys,  not  being  the  owner  thereof,  any  menu^ir*" 
monument,  work  of  art,  or  useful  or  ornamental  im- ■  JS^ef  °' 
provement,  within  the  limits  of  any  village,  town  or 
city,  or  any  shade  tree  or  ornamental  plant  growiug 
therein,  whether  situated  upon  private  ground,  or  on 
any  street,  sidewalk  or  public  park  or  place,  is  guilty 
of  a  misdemeanor. 

See  Lam  of  1863,  ch.  673.    JLam  of  1860,  ch. 
98,  §  3. 

g  721.  Every  person  who  maliciously  cuts,  tears,  S®j£f J}?** 
defaces,  disfigures,  soils,  obliterates,  breaks  or  destroys  or^art!"o? 
any  book,  map,  chart,  picture,  engraving,  statue,  coin,  OTrfoiur  in 
model,  apparatus,  specimen  or  other  work  of  literar  rie«,  muae- 
ture  or  art,  or  object  of  curiosity  deposited  in  any 
public  library,  gallery,  museum,  collection,  fair  or 
exhibition,  is  punishable  by  imprisonment  in  a  state 
prison  for  not  exceeding  three  years,  or  in  a  county 
jail  not  exceeding  one  year. 

S  722.  Every  person  who  willfully  breaks,  digs  up  Breaking 
or  obstructs,  any  pipe  or  main  for  conducting  gas  or  ingV>^^ 
water,  or  any  works  erected  for  supplying  buildings  pipeaor 
with  gas  or  water,  or  any  appurtenances  or  appen-  »*ace^ 

34 
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dages  therewith  connected,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  three  years,  or 
in  a  county  jail  not  exceeding  one  year. 

See  Law  of  1860,  ch.  172,  §  7. 


TITLE  XVn. 


OF   KESGELLAJSTEOUS    GBIMES. 

SBOnOK  723.  Commissioner  of  excise  granting  license  wrongfiiU^. 

724.  Selling  liquor  to  Indians. 

725.  Being  intoxicated  in  public  places. 

726.  Selling  liquor  to  habitual  drunkards. 

727.  Selling  liquor  to  paupers. 

728.  Selling  liquor  upon  Sundays. 

729.  Violation  of  laws  relative  to  navigation. 

•  730.  Attorneys  forbidden  to  defend  criminal  prosecutions  canied 
on  by  their  partners,  or  formerly  by  themselves. 

731.  Fraudulently  presenting  bills  or  claims  to  public  offloera  for 

payment 

732.  Attorneys  may  defend  themselves. 

733.  Intimidating  laborers. 

734.  Intimidating  employers. 

735.  Voting  unlawfully  at  an  annual  town  meeting. 

736.  Acts  not  expressly  forbidden. 

« 

g  723.  Every  commissioner  of  excise  who  concurs 
in  granting  any  license  to  sell  strong  or  spirituous 
liquors,  or  wines,  contrary  to  the  provisions  of  Chap- 
ter n  of  Title  IV  of  Part  IQ  of  the  PoUtical  Code, 
is  guilty  of  a  misdemeanor. 

See  Bx^.  i^  Cod/t,  §  792. 

g  724.  Every  person  who  sells  or  gives  away  any 
strong  or  spirituous  liquor,  or  wine,  to  any  Indian  in 
this  state,  is  guilty  of  a  misdemeanor. 

See  i?0p.  F6L  Code,  %  797. 


Being  in-         g  725.  E  vcry  person  being  intoxicated  in  any  pablio 

pn^        place,  is  punishable,  upon  conviction,  in  the  manner 

specified  in  section  799  of  the  Political  Oode,  by  a 

fine  of  ten  dollars  and  costs  of  the  proceedings  at  the 


OommiB- 
Bioner  of 
excise 

R ranting 
cense 
wrongftilly. 


Selling 
llqaor  to 
Indians. 
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same  rate  as  in  courts  of  special  sessions,  and  by  im- 
prisonment  in  the  county  jail,  workhouse  or  peniten- 
tiary until  such  fine  is  paid,  not,  however,  exceeding 
ten  days. 

See  Sep.  PcO,  Code,  §  '799. 

S  726.  Every  person  guilty  of  selling  any  strong  or  ^S^^i^gJi;,^ 
spirituous  liquor,  or  wine,  to  any  person  guilty  of  JSSi^**' 
habitual  drunkenness,  or  to  any  person  to  whom  the 
seller  has  been  requested  by  the  parent,  guardian, 
hnsband  or  wife  of  such  person  not  to  sell  any  strong 
or  spirituous  liquor,  or  wine,  is  punishable  by  a  fine 
not  exceeding  fifty  dollars  and  not  less  than  twenty, 
for  each  offense ;  and  in  addition  thereto  he  forfeits 
any  license  he  may  have  received  to  sell  strong  or 
spirituous  liquors,  or  wines,  and  is  forever  after  in- 
capable of  receiving  such  license. 

See  i?ep.  Fol  Code,  §  801. 

5  727.  Every  person  who  sells  or  gives  to  any  per-  seiimg 
son,  knowing^im  to  be  a  pauper  or  inmate  of  any  paupers. 
poor  house  or  alms  house,  any  strong  or  spirituous 
liquor,  or  wine,  without  authority  from  the  superin- 
tendent or  physician  of  such  poor  house  or  alms  jliouse, 
is  punishable  by  a  fine  of  twenty-five  dollars. 

Bep.  Pol  Code,  §  802. 

§  728.  Every  innkeeper,  or  person  licensed  to  sell  ^f^^^^^  ^^ 
liquors,  who  sells  or  gives  away  any  strong  or  spirit-  sundayi. 
nous  liquor,  or  wine,  upon  Sunday,  or  upon  any 
election  day,  in  violation  of  section  803  of  the  Politi- 
cal Code,  is  guilty  of  a  misdemeanor. 

See  Eep.  Pol  Code,  §  803. 

§  729.  Every  master  or  other  person  engaged  in  J|JJ^J*e^]J.®' 
navigating  any  steamboat,  who  violates  any  of  the  ^uo2.°*^* 
provisions  of  sections  268,  269,  270,  271,  272,  273, 
274,  275  or  282  of  the  Political  Code,  is  guilty  of  a 
nusdemeanor;  and  in  addition  to  the  punishment 
prescribed  therefor,  is  liable  to  a  penalty  of  two 
hnndied  and  fifty  dollars. 
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See  B^,  I\>L  Code,  §§  276,  283.  Sections  285  is  not 
included  in  the  aboye  enumeration  of  sections,  for  the 
reason  that  its  provisions  are  substantially  embraced  in 
other  provisions  of  this  Code.  ^ 

tortSddYn        §  730.  Every  attorney  who  directly  or  indirectly 

to  defend  j»»ij.»j.  •  ^  j.       j.-i_      j    ^ 

criminal      Edvises  in  relation  to,  or  aids  or  promotes  the  defense 

prosecn* 

riSS  o^'  of  any  action  or  proceeding  in  any  court,  the  prose- 
neri'or  ^^ition  of  which  is  carried  on,  aided  or  promoted  by 
toSmaS^i?  any  person  as  district  attorney  or  other  public  prose- 
cutor, with  whom  such  person  is  directly  or  indirectly 
connected  as  a  partner ;  or  who,  having  himself  pro- 
secuted or  in  any  manner  aided  or  promoted  any 
action  or  proceeding  in  any  court,  as  district  attorney 
or  other  public  prosecutor,  afterwards  directly  or 
indirectly  advises  in  relation  to,  or  takes  any  part  in, 
the  defense  thereof,  as  attorney  or  otherwise ;  or  who 
takes  or  receives  any  valuable  consideration  fix>m  or 
on  behalf  of  any  defendant  in  any  such  action,  upon 
any  understanding  or  agreement  whatever,  express 
or  implied,  having  relation  to  the  defense  thereof,  is 
guilty  of  a  misdemeanor ;  and  in  addition  to  the  pun- 
ishment ijrescribed  therefor,  he  forfeits  his  license  to 
practice. 

This  section  and  the  next  are  founded  on  the  provtsioDfl 
of  Laws  of  1846,  ch.  120.  The  verbal  changes  made  are 
chiefly  to  secure  greater  conciseness  of  expression. 

Attoraejg^^      S  ''SI.  The  last  section  does  not  prohibit  an  attor- 
themseiveB.  jj^y  g.Qjjj  defending  himself  in  person,  as  attorney  or 

as  counsel,  when  prosecuted  either  civilly  or  criminr 

ally. 

Trandaient-      §  732.  Evcry  pcrsou  who,  with  intent  to  defraud, 

ly  present-  ^  ^ 

in^biU8j)r  presents  for  allowance  or  for  payment  to  any  state 
pj^^^ic  offl.    board  or  officer,  or  to  any  county,  town,  city,  ward  or 
ment.        village  board  or  officer,  who  would  be  authorized  to 
allow  or  pay  the  same,  if  genuine,  any  false  or  fraudu- 
lent claim,  bill,  account,  voucher  or  writing,  is  guilty 
of  felony. 
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The  Utter  part  of  the  sectioa  is  founded  upon  the  act 
of  Congress  of  March  3,  1823,  under  which  Kohustamm 
was  lately  convicted.  See  also  act  of  March  2,  1863. 
Some  such  provision  is  rendered  necessary  by  practices 
unhappily  too  notorious  to  need  to  be  specified. 

S  733.  Every  person  who,  by  any  use  of  force,  J"*}™*- 
threats  or  intimidation,  prevents  or  endeavors  to  pre-  impioyeiS? 
vent  any  hired  foreman,  journeyman,  apprentice, 
workman,  laborer,  servant  or  other  person  employed 
by  another,  from  continuing  or  performing  his  work, 
or  from  accepting  any  new  work  or  employment,  or 
in  like  manner  endeavors  to  induce  such  hired  person 
to  relinquish  his  work  or  employment,  or  to  return 
any  work  he  has  in  hand,  before  it  is  finished ;  and 
every  person  who,  by  any  use  of  force,  threats  or  in- 
timidation, prevents  or  endeavors  to  prevent  another 
from  employing  any  person,  or,  in  like  manner, 
endeavors  to  compel  another  to  employ  any  person, 
or  to  force  or  induce  another  to  alter  his  mode  of  car- 
rying on  business,  or  to  limit  or  increase  the  number 
of  his  hired  foremen,  journeymen,  apprentices,  work- 
men, laborers,  servants  or  other  persons  employed  by 
Mm,  or  their  rate  of  wages  or  time  of  service,  is 
goilty  of  a  misdemeanor. 

See  Siat,  6  Gfeo.  IV.,  ch.  129,  §  3.  As  to  what  consti- 
tutes a  "threat,"  within  such  a  provision,  see  O'Neill  v. 
Layman,  11  Weekly  i?.,  947 :  8  Law  T.  (K  S.\  657.  It 
is  there  held  that  under  the  English  statute  already  cited, 
it  is  not  necessary  to  show  a  threat  of  actual  violence ; 
but  a  threat  to  follow  out  an  unlawful  purpose  is  suffi- 
cient. Thus  where  L.,  being  at  the  time  in  the  employ 
of  K.,  was  summoned  to  attend  a  meeting  of  a  club  to 
which  he  belonged,  and  was  asked  by  the  chairman, 
"  whether  he  intended  to  continue  an  honorable  member 
of  the  club  and  leave  K.*8  employ,  or  remain  where  he 
was  and  be  despised  by  the  club,  and  have  his  name  sent 
round  all  over  the  country,  and  be  put  to  all  sorts  of 
unpleasantness ;"  it  was  held  that  this  was  a  threat  within 
the  statute. 

5  734.  Every  person  who  votes  at  any  annnal  town  votine  nn- 
meeting,  in  a  town  in  which  he  does  not  reside,  or  annoai 
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who  offers  to  vote  at  any  annual  town  meeting  after 
having  voted  at  an  annual  town  meeting  held  in 
another  town,  within  the  same  year,  is  guilty  of  a 
misdemeanor. 

Suggested  as  a  substitute  for  Rep,  Pol  Codt^  §  986. 
See  note  to  section  68  of  this  Code,  for  reasons  for  chauge 
of  phraseology. 

g  736.  Every  person  who  prints,  publishes  or  cir- 
culates, as  true,  any  message,  order  of  proclamation 
purporting  to  be  the  message,  order  or  proclamation 
of  the  executive  of  the  United  States  or  of  this  state, 
or  of  any  other  state  of  the  United  States  now  or 
hereafter  admitted,  or  of  any  territory  of  the  United 
States,  knowing  the  same  not  to  be  genuine,  is  pun- 
ishable, in  any  coimty  in  which  the  same  is  printed, 
published  or  circulated,  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  both. 


This  section  is  rendered  necessary  by  the  recent  publi- 
cation, by  one  Howard,  of  a  proclamation  purporting  to 
be  the  act  of  the  president  of  the  United  States,  in  effect 
announcing  the  defeat  of  the  Union  armies,  appointing 
a  day  of  fasting,  and  calling  for  additional  troops.  If 
this  be  regarded  as  the  act  of  two  or  more  in  combina- 
tion, it  would  have  been  punishable  at  common  law  as  a 
conspiracy  to  affect  the  price  of  stocks.  (See  Cochranc's 
case,  2  Townsh,  St  Tr,^  1),  and  also  under  section  244^ 
subd.  5,  of  this  code ;  and  if  considered  as  the  act  of  an 
individual,  it  is  made  punishable  by  section  469.  But  the 
magnitude  of  the  offense,  especially  in  times  of  great 
public  excitement  like  the  present,  demands  that  such  an 
act  should  be  punished  with  more  severity  than  a  simple 
misdemeanor. 

The  section  in  the  text  is  extended  to  messages,  Jkc,  of 
the  executive  of  the  United  States,  because  the  greatest 
evil  lies  in  such  publications,  and  they  are  most  likely 
to  be  made  in  our  commercial  metropolis,  as  a  center  of 
influence  and  information.  Besides,  there  being  no  com- 
mon law  of  the  United  States,  the  offense  cannot  be 
punished  as  a  conspiracy,  in  the  Federal  courts.  Nor 
is  there  any  statute  of  the  United  States  making  it  pun- 
ishable at  all,  unless  it  may  be  treated  as  a  military 
offense,  which  is  doubtful    Indeed,  it  is  understood  tliAt 
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Howard  has  been  discharged,  there  being  no  law  of  the 
United  States  to  which  he  is  amenable. 

The  reasons  which  require  the  section  to  be  extended 
80  as  to  include  messages  of  the  executive  of  this  state, 
justify  its  enlargement  to  include  those  of  the  executive 
officers  of  other  states  and  territories.. 

S  736.  Every  person  who  willfully  and  wrongfully  ^^^\^^^ 
commits  any  act  which  grossly  injures  the  person  ^^rWden. 
or  property  of  another,  or  which  grossly  disturbs  or 
endangers  the  public  peace  or  health,  or  which  oi)enly 
outrages  public  decency  and  is  injurious  to  public 
morals,  for  which  no  other  punishment  is  expressly 
prescribed  therefor  by  this  Code,  is  guilty  of  a  mis- 
demeanor. 

See  Barb.  Or.  X.,  220,  222;  Commonwealth  v.  Sharp- 
IMS,  2  Serg.  d^R^di;  1  Buss.  Or.,  45 ;  Biah.  Or.  L.,  §  394. 


TITLE  XVIII. 

GENERAL  PE0VISI0N8. 

SionoN  TST.  Acta  made  punishable  bj  different  proyisions  of  this  Code. 
*iZ%.  Acts  punishable  under  foreign  law. 
^39.  Foreign  conviction  or  acquittal. 
'740.  Contempts,  how  punishable. 

741.  Mitigation  of  punishment  in  certain  cases. 

742.  Aiding  in  misdemeanor. 

743.  Sending  letter,  when  deemed  complete. 

744.  Omission  to  perform  duty,  when  punishable. 

745.  Attempts  to  commit  crimes  when  punishable. 

746.  Attempts  to  commit  crimes,  how  punishable. 

747.  Restriction  upon  the  preceding  sections. 

748.  Second  ofifenses,  how  punished,  after  conviction  of  former 

offense. 

749.  Attempts  to  conceal  death  of  child,  how  punished  after  con- 

viction of  former  attempt. 

750.  Second  offenses,  how  punished,  after  conviction  of  petit 

larceny,  or  of  attempt  to  commit  a  state  prison  offense. 

751.  Foreign  conviction  for  former  offense. 

752.  Second  term  of  imprisonment,  when  to  commence. 

753.  Imprisonment  for  life. 

754.  Sentence  to  state  prison,  how  to  be  limited. 

755.  Juvenile  offenders  may  be  sent  to  penitentiary. 
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SEcnoK  Y56.  Fine  may  be  added  to  impriaonment 
*lb1.  Civil  rights  of  convict  suspended. 
■758.  Civil  death. 
'769.  Person  of  convict  protected. 

760.  Forfeitures. 

761.  Witness'  testimony  may  be  read  against  him  on  proaecutioii 

for  perjury. 

762.  Certain  terms  defined,  in  the  senses  in  which  they  are  used 

in  this  Code. 
•763.  "WillfuUy"  defined. 

764.  "Neglect,  "negligence,"  fta,  defined. 

765.  "Corruptly"  defined. 

766.  "Malice"  and  "MaUciously"  defined. 

767.  "Knowingly"  defined. 

768.  "Bribe"  defined. 

769.  "Vessel"  defined. 

770.  "  Peace  oflacer  "  defined. 

771.  "Magistrate "defined. 

772.  "Signature "defined. 

773.  "Writing"  defined. 
774*  "  Real  property  "  defined. 
776.  "Personal  property"  defined.] 

776.  "Property"  defined. 

777.  "Person "defined. 

778.  "Person,"  when  used  to  denote  owner  of  property. 

779.  Singular  includes  plural. 

780.  Masculine  word  includes  feminine,  &a 

781.  Present  tense,  how  used. 

782.  What  intent  to  defraud  is  sufficient 

783.  Civil  remedies  preserved. 

784.  Proceedings  to  impeach  or  remove  officers  and  others,  pre- 

served. 
786.  Military  punishments  and  punishments  for  contempt  and 

certain  spedal  proceedings  preserved. 
786.  Certain  statutes  specified  as  continuiog  in  force. 

Acta  made  S  737.  An  act  or  omission  which  is  made  punisha- 
SJ'dfflSreSt  ble  in  different  ways  by  different  provisions  of  this 
of  this  Code  Oodo,  may  be  punished  under  either  of  such  pro- 
visions (except  that  in  the  cases  specified  in  sections 
748  to  751,  inclusive,  the  punishment  therein  pre- 
scribed are  substituted  for  those  prescribed  for  a  first 
offense),  but  in  no  case  can  it  be  punished  under 
more  than  one ;  and  an  acquittal  or  conviction  and 
sentence  under  either  one,  bars  a  prosecution  for  the 
same  act  or  omission  under  any  other. 
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S  738.  An  act  or  omission  declared  punishable  by  acu  Dim 
this  Code,  is  not  less  so  because  it  is  also  punishable  der  foreign 
under  the  laws  of  another  state,  government  or 
coontry,  unless  the  contrary  is  expressly  declared 
in  this  Code, 

g  739.  But  whenever  it  appears  upon  the  trial  of  JJJ^^'Jlg}^,^ 
an  indictment  that  the  accused  has  already  been  o'««iuittaL 
acquitted  or  convicted  upon  any  criminal  prosecution 
under  the  laws  of  another  state,  government  or  coun- 
try, founded  upon  the  act  or  omission  in  respect  to 
which  he  is  upon  trial,  this  is  a  sufficient  defense 

This  section  is  intended  to  apply  in  cases  where  the 
foreign  acquittal  or  conviction  took  place  in  respect  to 
the  particular  ad  or  omission  charged  against  the  accused 
upon  the  trial  in  this  state,  and  is  not  restricted  to  cases 
where  the  accused  was  tried  abroad  under  the  same 
charge. 

§  740.  A  criminal  act  is  not  the  less  punishable  as  oontempts. 
a  crime,  because  it  is  also  declared  to  be  punishable  u^'SlT' 
as  a  contempt. 

§  741.  But  where  it  is  made  to  appear  at  the  time  Mitigation 
of  passing  sentence  upon  a  person  convicted  upon  meSun  oer. 
indictment,  that  such  person  has  already  paid  a  fine       ^ 
or  suffered  an  imprisonment  for  the  act  of  which  he 
stands  convicted,  under  an  order  a4judging  it  a  con- 
tempt, the  court  authorized  to  pass  sentence  may 
mitigate  the  punishment  to  be  imposed,  in  its  dis- 
cretion. 

Founded  upon  2  Bev,  Stat.^  278,  §  15. 


an-  i 


misde- 
meanor. 


S  742.  Whenever  an  act  is  declared  a  misdemeanor,  ^^^  ^ 
and  no  punishment  for  coimseling  or  aiding  in  the 
commission  of  such  act  is  expressly  prescribed  by 
law,  every  person  who  counsels  or  aids  another  in  the 
commission  of  such  act,  is  guilty  of  a  misdemeanor. 

The  punishment  of  accessories  in  cases  of  felony,  is 
provided  for  bj  section  30  of  this  Code. 
35 
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S  743.  In  the  various  cases  in  which  the  sending 
of  a  letter  is  made  criminal  by  this  Code,  the  ofiense 
is  deemed  complete  from  the  time  when  such  letter 
is  deposited  in  any  post  office  or  any  other  place,  or 
delivered  to  any  i)erson  with  intent  that  it  shall  be 
forwarded.  And  the  party  may  be  indicted  and 
tried  in  any  county  wherein  such  letter  is  so  deposi- 
ted or  delivered,  or  in  which  it  shall  be  received  by 
the  i>erson  to  whom  it  is  addressed. 

See  Rex  v.  Williams,  2  Campb.^  506. 

g  744.  ISo  person  is  punishable  foi  an  omission  to 
perform  an  act,  where  such  act  has  been  performed 
by  another  person  acting  in  his  behalf,  and  compe- 
tent by  law  to  perform  it. 

g  745.  Any  person  may  be  convicted  of  an  attempt 
to  commit  a  cfime  although  it  appears  on  the  trial 
that  the  crime  intended  or  attempted  was  perpetra- 
ted by  such  person  in  pursuance  of  such  attempt, 
unless  the  court,  in  its  discretion,  shall  discharge  the 
jury  and  direct  such  person  to  be  tried  for  such 
crime. 

See  2  Rev.  StaL,  T02,  §  26;  Stat  14  and  15  Vict, 
ch.  100,  §  9. 

§  746.  Every  person  who  attempts  to  commit  any 
crime,  but  fails,  or  is  prevented  or  intercepted  in  the 
perpetration  thereof,  is  punishable,  where  no  provi- 
sion is  made  by  law  for  the  punishment  of  such 
attempt,  as  follows : 

1.  If  the  offense  so  attempted  be  punishable  by 
imprisonment  in  a  state  prison  for  four  years  or 
more,  or  by  imprisonment  in  a  county  jail,  the  per 
son  guilty  of  such  attempt  is  punishable  by  impri- 
sonment in  a  state  prison,  or  in  a  county  jail,  as  the 
case  may  be,  for  a  term  not  exceeding  one-half 
the  longest  term  of  imprisonment  prescribed  upon 
a  conviction  for  the  offense  so  attempted ; 

2.  If  the  offense  so  attempted  be  punishable  by 
imprisonment  in  a  state  prison  for  any  time  less  than 
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four  years,  the  person  guilty  of  such  attempt  is  pun- 
ishable by  imprisonment  in  a  county  jail  for  not  more 
than  one  year; 

3.  If  the  offense  so  attempted  be  punishable  by  a 
fine,  the  offender  convicted  of  such  attempt  is  pun- 
ishable by  a  fine  not  exceeding  one-half  the  largest 
fine  which  may  be  imposed  upon  a  conviction  of  the 
ofiense  so  attempted; 

4.  K  the  offense  so  attempted  be  punishable  by 
imprisonment  and  by  a  fine,  the  offender  convicted  of 
such  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one-half  the  longest  term  of 
imprisonment,  and  one-half  the  largest  fine  which 
may  be  imposed  upon  a  conviction  for  the  offense  so 
attempted. 

2  Eev.  Stat,,  698,  §  3. 

Omitted  provisions.  In  the  corresponding  provision  in 
the  Revised  Statutes  the  first  subdivision  is :  "If  the 
ofTense  so  attempted  to  be  committed  was  such  as  is  pun- 
ishable by  the  death  of  the  offender,  the  person  convicted 
of  such  attempt  shall  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  ten  years."  As  arson  is  not 
punishable,  according  to  the  provisions  of  this  Code,  by 
death,  there  only  remain  attempts  to  commit  murder  and 
treason,  to  which  this  provision  can  possibly  apply. 
Attempts  to  murder  are  the  subject  of  specific  provisions. 
See  sections  2*77,  2*78,  2*79.  If  there  can  be  recognized 
an  attempt  to  commit  treason,  which  might  be  the  sub- 
ject of  punishment  under  the  above  provision,  such  act 
will  generally  be  found  embraced  under  provisions  of  the 
Code  relative  to  conspiracy,  riot,  &c.  It  has  therefore 
not  been  thought  important  to  retain  the  provision. 

S  747.  The  last  two  sections  do  not  protect  a  per-  BeBtricuon 
son  who,  in  attempting  unsuccessfully  to  commit  a  preying 

sections. 

crime,  accomplishes  the  commission  of  another  and 
different  crime,  whether  greater  or  less  in  guilt,  from 
suffering  the  punishment  prescribed  by  law  for  the 
crime  committed. 

S  748.  Every  person  who,  having  been  convicted  seooadof. 
of  any  offense  punishable  by  imprisonment  in  a  state  pmiluT^ed^^ 

,  *  n  1  ...      after  con- 

pnson,  commits  any  cnme  after  such  conviction,  is  jjcuon  ©r 
punishable  therefor  as  follows :  ofliMw. 
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1.  If  the  offense  of  which  snch  i)erson  is  subse- 
quently  convicted  is  such  that,  upon  a  first  conviction 
an  offender  would  be  punishable  by  imprisonment  in 
a  state  prison  for  any  term  exceeding  five  years,  such 
person  is  punishable  by  imprisonment  in  a  state  prison 
for  a  term  not  less  than  ten  years; 

2.  K  such  subsequent  offense  is  such  that,  upon  a 
first  conviction,  the  offender  would  be  punishable  by 
imprisonment  in  a  state  prison  for  five  years,  or  any 
less  term,  then  the  person  convicted  of  such  subse- 
quent offense  is  punishable  by  imprisonment  in  a 
state  prison  for  a  term  not  exceeding  ten  years ; 

3.  K  such  subsequent  conviction  is  for  petit  larceny, 
or  for  any  attempt  to  commit  an  offense  which,  if 
committed,  would  be  punishable  by  imprisonment  in 
a  state  prison,  then  the  person  convicted  of  such 
subsequent  offense  is  punishable  by  imprisonment  in 
a  state  prison  for  a  term  not  exceeding  five  years. 

Founded  upon  2  Eev.  StaLy  699,  §  8,  the  provision  being 
extended  to  embrace  cases  of  offenders  who,  upon  a  first 
conviction  of  a  crime  punishable  in  the  discretion  of  the 
court  bj  imprisonment  in  a  state  prison  or  otherwise, 
received  sentence  for  the  alternative  punishment ;  instead 
of  being  confined  to  those  who  have  been  actually  dis- 
charged from  imprisonment  upon  the  first  conviction. 


Attempts 
to  conceal 
death  of 
child,  how 
punished 
after  con- 
viction of 
former  at- 
tempt. 


g  749.  Every  woman  who,  having  been  convicted 
of  endeavoring  to  conceal  the  still  birth  of  any  issue 
of  her  body,  which,  if  born  alive,  would  be  a  bastard, 
or  the  death  of  any  such  issue  under  the  age  of  two 
years,  subsequently  to  such  conviction  endeavors  to 
conceal  any  such  birth  or  death  of  issue  of  her  body, 
is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  five  years,  and  not  less  than  two. 

Laws  of  1845,  ch.   2G0,   g  4,  modified  aa  stated  in 
note  to  preceding  section. 

Second  of.  S  750.  Evcry  person  who,  having  been  convicted 
JSnuiJdJ'^  of  petit  larceny,  or  of  an  attempt  to  commit  an 
victiaaoir     offense  which,  if  perpetrated,  would  be  punishable 
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by  imprisonment  in  a  state  prison,  commits  any  peutiar- 
crime  after  such  conviction,  is  punishable  as  follows :  atteiJiptto 

*  commit  a 

1.  If  such  subsequent  oflPense  is  such  that  upon  a  Sffen£"*^" 
first  conviction  the  oflTender  would  be  punishable  by 
imprisonment  in  a  state  prison  for  life,  at  the  discre- 
tion of  the  court,  such  person  is  punishable  by  im- 
prisonment in  such  prison  during  life ; 

2.  If  such  subsequent  offense  is  such  that  upon  a 
first  conviction  the  offender  would  be  punishable  by 
imprisonment  in  a  state  prison  for  any  term  less  than 
for  life,  such  person  is  punishable  by  imprisonment 
in  such  prison  for  the  longest  term  prescribed,  upon 
a  conviction  for  such  first  offense. 

3.  K  such  subsequent  conviction  is  for  petit  larceny 
OP  for  any  attempt  to  commit  an  offense  which,  if 
perpetrated,  would  be  punishable  by  imprisonment  in 
a  state  prison,  then  such  person  is  punishable  by  im- 
prisonment in  such  prison  for  a  term  not  exceeding 
five  years. 

2  Bev.  Stat,  699,  §  9,  modified  as  stated  in  note  to 
section  748. 

5  751.  Every  person  who  has  been  convicted  in  any  Foreign 
other  state,  ffovemment  or  country  of  an  offense  forfomep 

"  offense. 

which,  if  committed  within  this  state,  would  be  pun- 
ishable by  the  laws  of  this  state  by  imprisonment  in 
a  state  prison,  is  punishable  for  any  subsequent  crime 
committed  within  this  state,  in  the  manner  prescribed 
in  the  last  three  sections,  and  to  the  same  extent  as 
if  such  first  conviction  had  taken  place  in  a  court  of 
this  state. 

2  Bet,  Stat,  700  §  10. 

S  752.  When  any  person  is  convicted  of  two  or  f^^^  j^. 
more  crimes  before  sentence  has  been  pronounced  SSln^S®'^*' 
upon  him  for  either,  the  imprisonment  to  which  he  *^°^* 
is  sentenced  upon  the  second  or  other  subsequent 
conviction,  must  commence  at  the  termination  of  the 
first  term  of  imprisonment  to  which  he  shall  be 
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adjudged,  or  at  the  termination  of  the  second  or  other 
subsequent  term  of  imprisonment,  as  the  case  may  be. 

2  Hev.  Slat,  TOO,  §  11. 

Imprison-        g  753.  Whenever  any  person  is  declared  punishable 

ment  for  , 

life-  for  a  crime  by  imprisonment  m  a  state  prison  for  a 

term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  de- 
clared, the  court  authorized  to  pronounce  judgment 
upon  such  conviction  may,  in  its  discretion,  sentence 
such  offender  to  imprisonment  during  his  natural  life, 
or  for  any  number  of  years,  not  less  than  such  as  are 
prescribed.  But  no  person  can  in  any  case  be  sen- 
tenced to  imprisonment  in  a  state  prison  for  any  term 
less  than  one  year. 

2  JRev.  Stat,  700,  §  12,  as  amended  by  Laws  of  18C2, 
ch.  417.  Sectioa  12  is  evidently  the  one  intended  to  be 
amended  by  the  act  of  1862,  though  by  a  clerical  error 
t]\e  reference  made  is  to  section  13. 

Sentence  to  S  '^^^'  I^  cascs  whcro  couvicts  Sentenced  to  be 
SSi^h^wto  imprisoned  in  a  state  prison  for  a  longer  period  thaix 
one  year,  it  is  the  duty  of  the  court  before  which  the 
conviction  is  had  to  limit  the  time  of  the  sentence  so 
that  it  will  expire  between  the  month  of  March  and 
the  month  of  November,  unless  the  exact  period  of 
the  sentence  is  fixed  by  law. 

Laws  of  1836,  ch.  171,  §  6;  "one  year"  being  substi- 
tuted for  "two  years,"  to  correspond  with  the  change 
introduced  by  Laws  of  1862,  ch.  417. 

offender^B  g  755.  Whenever  any  person  under  the  age  of 
topeniten.  twcuty-one  and  above  the  age  of  sixteen  years  is 
convicted  of  an  offense  punishable  by  imprisonment 
in  a  state  prison,  in  either  of  the  judicial  districts  of 
this  state  within  which  is  a  penitentiary,  the  court 
before  whom  such  conviction  is  had  may,  in  its  dis- 
cretion, sentence  the  person  so  convicted  to  imprison- 
ment in  the  penitentiary  situated  in  that  judicial 
district. 

See  Laws  of  1856,  ch.  158,  §  1. 


tlary. 
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5  756.  Upon  a  conviction  for  any  crime  punishable  J^^^^^^^ 
by  imprisonment  in  any  jail  or  prison,  in  relation  to  JSJ.ut.***'*" 
which  no  fine  is  herein  prescribed,  the  court  may 
impose  a  fine  on  the  offender  not  exceeding  two 
hundred  dollars,  in  addition  to  the  imprisonment 
prescribed. 

2  Rev.  StcU.,  TOO,  §  13. 

S  757.  A  sentence  of  imprisonment  in  a  state  prison  ^/^Jjjf^^*^ 
for  any  term  less  than  for  life,  suspends  all  the  civil  ■"»p«nded. 
rights  of  the  person  so  sentenced,  and  forfeita  all 
public  offices,  and  all  private  trusts,  authority  or 
power  during  the  term  of  such  imprisonment. 

2  Bev,  Stat,  TOO,  §  19. 

g  758.  A  person  sentenced  to  imprisonment  in  a  civu  death, 
state  prison  for  life,  is  thereafter  deemed  civilly  dead. 

2  Eev,  Stat,  700,  §  20. 

S  759.  The  person  of  a  convict  sentenced  to  im-  Person  of 

^  "^  convict 

prisonment  in  a  state  prison  is  under  the  protection  P'^^ec^*^ 
of  the  law,  and  any  injury  to  his  person,  not  author- 
ized by  law,  is  punishable  in  the  same  manner  as  if 
he  was  not  convicted  or  sentenced. 

2  litv.  Stat,  TOO,  §  21. 


S  760.  No  conviction  of  any  person  for  crime  works  Forfeit- 

HIT  AS 

any  forfeiture  of  any  property,  except  in  the  cases 
of  an  outlawry  for  treason,  as  provided  by  Title  III 
of  Part  VI  of  the  Code  of  Criminal  Procedure,  and 
other  cases  in  which  a  forfeiture  is  expressly  imposed 
by  law ;  and  all  forfeitures  to  the  people  of  this  state 
in  the  nature  of  a  doedand,  or  where  any  person  shall 
flee  from  justice,  are  abolished. 

See  2  Rev.  SUtt,  700,  §  22.    That  no  forfeiture  is  im- 
posed for  suicide,  see  section  228. 

S  761.  The  various  sections  of  this  Code  which  witness' 
declare  that  evidence  obtained  upon  the  examination  mayi^^d 

against  him 

of  a  person  as  a  witness  shall  not  be  received  against  onprosecu- 
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*> 


^^  ^or  Mm  in  any  criminal  proceeding,  do  not  forbid  such 
evidence  being  proved  against  such  person  upon  any 
proceedings  founded  upon  a  charge  of  i)erjury  com- 
mitted in  such  examination. 

Certain    *       g  762.  Whcrcver  the  terms  mentioned  in  the  fol- 

terms  de-  **' 

S?Mei?n^*  lowing  sections  are  employed  in  this  Code,  they  are 
rre^See?iJ  dccmcd  to  bc  employcd  in  the  senses  hereafter  affixed 

to   them,  except  where   a  different   sense  plainly 

appears. 


^w^iijuy"  g  763.  The  term  "willfully,"  when  applied  to  the 
intent  with  which  an  act  is  done  or  omitted,  implies 
simply  a  purpose  or  willingness  to  commit  the  act  or 
the  omission  referred  to.  It  does  not  require  any 
intent  to  violate  law,  or  to  injure  another,  or  to 
acquire  any  advantage. 

;;Negiect,"       g  764.  The  terms  "  neglect,"  "  negligence,"  "  neg- 

i^^dC       ligent "  and  "  negligently,"  when  so  employed,  im- 

^^         port  a  want  of  such  attention  to  the  nature  or  probable 

consequences  of  the  act  or  omission  as  a  prudent  man 

ordmarily  bestows  in  acting  in  his  own  concerns. 

r^^Sfined.  S  765.  The  term  "  corruptly,"  when  so  employed, 
imports  a  wrongful  design  to  acquire  or  cause  some 
pecuniary  or  other  advantage  to  the  person  guilty  of 
the  act  or  omission  referred  to,  or  to  some  other 
person. 

;;M«jice^       S  766.  The  terms  ••  malice "   and  "  maliciously," 
ttiSr      when  so  employed,  import  a  wish  to  vex,  annoy  or 

injure  another  i>erson ;  established  either  by  proof  or 

presumption  of  law. 

ili^^^de.       S  767.  The  term  "  knowingly,"  when  so  applied, 

^^-         imports  only  a  knowledge  that  the  facts  exist  which 

bring  the  act  or  omission  within  the  provisions  of 

this  Code.    It  does  not  require  any  knowledge  of  the 

unlawfiilness  of  such  act  or  omission. 
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II 


5  768.  The  teim  "  bribe  "  signifies  any  money,  ^  bhi^ 
goods,  right  in  action,  property,  thing  of  value  or 
advantage,  present  or  prospective,  or  any  promise  or 
undertaking  to  give  any,  asked,  given  or  accepted 
with  a  corrupt  intent  to  influence,  unlawfully,  the 
person  to  whom  it  is  given,  in  his  action,  vote  or 
opinion  in  any  public  or  official  capacity. 

5  769.  The  word  "vessel"  when  used  with  refer-  "  vessel" 

aefined. 

ence  to  shipping,  includes  ships  of  all  kinds,  steam- 
boats and  steamships,  canal  boats,  and  every  struc- 
ture adapted  to  be  navigated  from  place  to  place. 

S  770.  The  term  "  peace  officer  "  signifies  any  one  I^^^JJ^,  ^^ 
of  the  officers  mentioned  in  section  154  of  the  Code  *'^*'^- 
of  Criminal  Procedure. 


§  771.  The  term  "magistrate"  signifies  any  one  of  »'Ma^ift. 
the  officers  mentioned  in  section  147  of  the  Code  ^^' 
of  Griminal  Procedure. 


5772.  The  term  "signature"  includes  any  name,  "signa- 

ture^*  de- 
mark  or  sign,  written  with  intent  to  authenticate  any  fl^^od. 

instrument  or  writing. 

5773.  The  term  "writing"  includes  both  printing  "writing'* 

defined. 

and  writing. 

5  774.  The  term  "real  property"  includes  every  "Reai  pro- 
estate,  interest  and  right  in  lands,  tenements  and  ^^' 
hereditaments. 

5775.  The  term    "personal  property"    includes  "Personal 

A       *         V  property" 

every  description  of  money,  goods,  chattels,  eflPects,  defined. 
evidences  of  rights  in  action,  and  all  written  instru- 
ments by  which  any  i)ecuniary  obligation,  right  or 
title  to  property,  real  or  personal,  is  created,  acknow- 
ledged, transferred,  increased,  defeated,  discharged 
or  diminished,  and  every  right  and  interest  therein. 

36 


282 


THE  PENAL  CODE 


^Property"      g  776.  The  term  "  property"  includes  both  real  and 
personal  property. 

See,  as  to  the  three  sectiona  above,  2  Eev,  Stat,  702, 
§§  33,  34. 

detoS*^"       §777.  The  word  "person"  mcludes  corporations, 
as  well  as  natural  persons. 


•*  Person  " 
when  nised 
to  denote 
owner  of 
property. 


Slnenlar 
Incmdes 
plural. 


HascQline 

word 

includes 

feminine, 

&c. 

Present 
tense,  how 
used. 


What  In- 
tent to 
defraud  is 
Bufllcient. 


S  778.  Where  the  term  "  person "  is  used  in  this 
Code  to  designate  the  party  whose  property  may  be 
the  subject  of  any  offense,  it  includes  this  state,  any 
other  state,  government  or  country  which  may  law- 
fiilly  own  any  property  within  this  state,  and  all 
public  and  private  corporations,  or  joint  associations, 
as  well  as  individuals. 

2  Bev.  Stat,  703,  §  35. 

S  779.  The  singular  number  includes  the  plural, 
and  the  plural  the  singular. 

g  780.  Words  used  in  the  masculine  gender,  com- 
prehend as  well  the  feminine  and  neuter. 

g  781.  Words  used  in  the  present  tense  include  the 
future,  but  exclude  the  past. 

g  782.  Whenever,  by  any  of  the  provisions  of  this 
Code  chapter,  an  intent  to  defraud  is  required,  in 
order  to  constitute  any  offense,  it  is  sufficient  if  an 
intent  appears  to  defraud  any  person,  association  or 
body  politic  or  corporate  whatever.  ' 

Suggested  as  a  substitute  for  2  Rev.  Stat.t  V03,  §  36, 
which  is  as  follows :  Where  any  inteut  to  injure,  defraud 
or  cheat  is  required  bj  law  to  be  shown  in  order  to  con- 
stitute any  offense,  it  shall  be  sufficient,  if  such  intent  be 
to  injure,  defraud  or  cheat  the  United  States,  this  state  or 
any  other  state  or  country,  or  the  government  or  any  pub- 
lic officer  thereof,  or  any  county,  city  or  town,  or  any 
corporation,  body  politic  or  private  individual. 

The  section  in  the  text  will  also  include  the  provision  of 
2  liev,  Stat.^  675,  §  46,  which  is  as  follows:  "  Whenever 
by  any  of  the  foregoing  provisions  an  intent  to  defraud  is 
required  to  constitute  forgery,  it  is  sufficient  if  an  intent 
appears  to  defraud  the  United  States,  any  state,  or  terri- 
tory, any  body  corporate,  any  county,  city,  town  or  village 
or  any  public  officer  in  his  official  capacity,  any  copartner- 
ship, or  any  one  of  such  partners  or  any  real  person  what. 
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ever."  It  may  be  doubted  whether  this  language  includes 
a  joint  stock  associatiou,  though  doubtless  intended  so  to 
do.  And  aside  from  this,  the  language  is  needlessly 
verbose. 

g  783.  The  omission  to  specify  or  afBrm  in  this  Code  ^i^  '«™»" 
any  liability  to  any  damages,  penalty,  forfeiture  or  "^'^®^* 
other  remedy,  imposed  by  law,  and  allowed  to  be 
recovered  or  enforced  in  any  civil  action  or  proceed- 
ing, for  any  act  or  omission  declared  punishable 
herein,  does  not  afPect  any  right  to  recover  or  enforce 
the  same. 

S  784.  The  omission  to  specify  or  affirm  in  this  Code  ^''**^^^^,m. 
any  ground  or  forfeiture  of  a  public  office  or  other  femo^r 
trust  or  special  authority  conferred  by  law,  or  any  SndTthera 
power  conferred  by  law  to  impeach,  remove,  depose  ^"**''^®  * 
or  suspend  any  public  officer  or  other  person  holding 
any  trust,  appointment  or  other  special  authority  con- 
ferred by  law,  does  not  affect  such  forfeiture  or  power, 
or  any  proceeding  authorized  by  law  to  carry  into 
effect  such  impeachment,  removal,  deposition  or  sus- 
pension. 

S  785.  This  Code  does  not  affect  any  power  con-  Military 
ferred  by  law  upon  any  court  martial  or  other  mill-  menu  ind 
tary  authority  or  officer,  to  impose  or  inffict  punish-  f^^^^J^l 
ment  upon  offenders;  nor  any  power  conferred  by  Jpedafpr^ 
law  upon  any  public  body,  tribunal  or  officer,  to  p^e^rv^. 
impose  or  inffict  punishment  for  a  contempt ;  nor  any 
provisions  of  the  laws  relating  to  apprentices,  bas- 
tards, disorderly  persons,  Indians  and  vagrants. 

S  786.  l^rothing  in  this  Code  affects  any  of  the  pro-  certain 
visions  of  the  following  statutes ;  but  such  statutes  l^dald  m 
are  recognized  as  continuing  in  force,  notwithstand-  ?n  for^.^ 
ing  the  provisions  of  this  Code ;  except  so  far  as  they 
have  been  repealed  or  affected  by  any  subsequent 
laws. 

1.  All  acts  incorporating  municipal  corporations, 
and  acts  amending  acts  of  incorporation  or  charters 
of  such  corporations,  or  providing  for  the  election  or 
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appointment  of  officers  therein,  or  defining  the  powers 
and  duties  of  such  officers. 

2.  All  acts  relating  to  emigrants  or  other  passen- 
gers in  vessels  coming  from  foreign  countries. 

3.  An  act  concerning  foreign  bank  notes.  Passed 
May,  1839. 

Laws  of  1839,  ch.  365. 

4.  An  act  to  amend  the  act  entitled  '*  an  act  to 
authorize  the  business  of  banking."  Passed  May  14, 
1840. 

Lawa  of  1840,  ch.  363. 

5.  An  act  to  amend  the  act  entitled  "  an  act  to 
amend  the  act  entitled  an  act  to  authorize  the 
business  of  banking,"  passed  May  14, 1840.  Passed 
April  10, 1850. 

Laro8  of  1860,  du  251. 

6.  An  act  requiring  the  police  justices  in  the  city 
of  New  York  to  file  records  of  all  convictions  of 
vagrancy.    Passed  April  12, 1853. 

Laws  of  1853,  ch.  183. 

7.  An  act  to  provide  for  the  care  and  instruction 
of  idle  and  truant  children.    Passed  April  12,  1853. 

Laws  qf  1853,  ch.  185. 

8.  An  act  to  amend  an  act  entitled  '*  an  act  con- 
cerning foreign  bank  notes."    Passed  April  13,  1853. 

Laws  of  1853,  ch.  223. 

9.  An  act  in  relation  to  the  property  and  money 
taken  from  persons  arrested  and  accused  of  crimes  in 
the  city  of  New  York  and  Brooklyn.  Passed  April 
9, 1855. 

Laws  of  1865,  ch.  199. 

10.  An  act  to  regulate  the  business  of  purchasing 
rags,  rope  and  metals  in  the  city  of  Albany.  Passed 
March  28, 1857. 

Laws  of  1857,  ch.  193. 

11.  An  act  to  establish  a  metropolitan  police  dis- 
trict and  provide  for  the  government  thereof.  Passed 
April  15, 1857. 

Latffs  of  1857,  ch.  669. 
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12.  An  act  to  provide  for  the  preservation  of  tim- 
ber and  stone  on  the  lands  of  Onondaga  Indian 
Beservation.    Passed  April  16, 1857. 

Laws  of  1857,  ch.  659. 

13.  An  act  to  establish  regulations  for  the  port  of 
New  York.    Passed  April  16,  1857. 

LoiDsof  1857,  eh.  671. 

14.  An  act  in  relation  to  jurors  and  to  the  appoint- 
ment and  the  duties  of  a  commissioner  of  jurors  in 
the  county  of  Kings.    Passed  April  17, 1858. 

Laws  of  1858,  ch.  322. 

15.  An  act  to  provide  for  the  organization  and 
government  of  the  police  force  of  the  city  of  Albany. 
Passed  March  31, 1859. 

Laws  of  1859,  ch.  82. 

16.  An  act  to  amend  an  act  entitled  "  an  act  for 
the  regulation  and  government  of  the  central  park 
in  the  city  of  New  York,"  passed  April  17, 1857,  and 
further  to  provide  for  the  maintenance  and  govern- 
ment of  said  park.    Passed  April  15,  1859. 

Laws  of  1859,  ch.  349. 

17.  An  act  in  relation  to  the  court  of  special  ses- 
sions in  the  city  and  county  of  New  York,  and  the 
powers  of  police  justices.    Passed  April  19, 1859. 

Laws  of  1859,  ch.  491. 

18.  An  act  to  amend  an  act  entitled  ''  an  act  to 
establish  a  metropolitan  police  district,  and  to  pro- 
vide for  the  government  thereof,"  passed  April  15, 
1857.    Passed  April  10,  1860. 

Laws  of  1860,  ch.  259. 

19.  An  act  to  lay  out  a  public  park  and  a  parade 
ground  for  the  city  of  Brooklyn,  and  to  alter  the  com- 
missioner's map  of  said  city.    Passed  April  17, 1860. 

Laws  of  1860,  ch.  488. 

20.  An  act  to  preserve  the  public  peace  and  order 
on  the  first  day  of  the  week  commonly  called  Sun- 
day.   Passed  April  17, 1860. 

Laws  of  1860,  ch.  501. 

21.  An  act  to  amend  an  act  entitled  '*  an  act  to 
lay  out  a  public  park  and  a  parade  ground  in  the  city 
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of  Brooklyn,  and  to  alter  the  commissioner's  map  of 
said  city,"  passed  April  17,  1860.  Passed  May  2, 
1861. 

Laws  of  1861,  ch.  340. 

22.  An  act  to  regulate  places  of  public  amusement 
in  the  cities  and  incorporated  villages  of  this  state. 
Passed  April  17, 1862. 

Laws  of  1862,  ch.  281. 

23.  An  act  for  the  preservation  of  moose,  wild 
deer,  birds  and  fresh  water  fish.  Passed  April  23, 
1862. 

Laws  of  1862,  ch-  474.  * 

24.  An  act  for  the  better  regulation  and  discipline 
of  the  New  York  State  Inebriate  Asylum.  Passed 
April  14, 1864. 

Laws  of  1864,  ch.  196, 

25.  An  act  in  relation  to  the  sale,  use  and  disposi- 
tion of  butts,  hogsheads,  barrels,  casks  or  kegs,  used 
by  the  manufacturers  of  malt  liquors.  Passed  April 
22, 1864. 

Laws  of  1864,  ch.  276. 

26.  An  act  to  amend  an  act  entitled  <'  an  act  to 
amend  an  act  entitled  '  an  act  to  establish  a  metro- 
politan police  district  and  to  provide  for  the  govern- 
ment thereof,'  passed  April  15,  1857,"  passed  April 
10, 1860.    Passed  April  25, 1864. 

Laws  of  1864,  ch.  403. 

27.  An  act  to  revise  and  consolidate  the  general 
acts  relating  to  public  instruction.  Passed  May  2, 
1864. 

Laws  of  1861,  ch.  555. 

28.  All  acts  passed  since  the  first  day  of  January, 
1864,  to  declare,  protect  or  enforce  any  right  of  per- 
sons in  the  military  or  naval  service  of  the  United 
States  or  to  redress  or  punish  wrongs  sustained  by 
such  persons. 

See  Laws  of  1864,  ch.  2;  7WaL,  ch.  253;  Jhid,,  di. 
390;  ifeid,  ch.  391. 

It  will  be  observed  that  no  statutes  whatever,  are  r«- 
pealed  by  the  foregoing  provisions.  The  various  provisions 
of  our  statute  law  declaring  crimes  or  imposing  criminal 
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punishments^  are  in  numerous  instances  so  interwoven 
with  provisions  relative  to  civil  rights  and  remedies,  that 
a  repealing  act  which  should  exhibit  the  proposed  changes 
in  the  law  in  the  form  of  designating  the  acts  or  parts  of 
acts  reptdUd^  would  be  almost  impracticable.  A  mere 
provision  in  general  terms  that  all  inconsistent  provisions 
should  be  deemed  repealed,  leaves  the  whole  effect  and 
operation  of  the  Code  open  to  judicial  construction.  The 
particular  operation  of  the  Code,  upon  the  existing  sta- 
tutes, might  doubtless  be  exhibited  in  detail,  by  a  chapter 
enumerating  acts  or  parts  of  acts  which  are  repealed,  in 
full,  and  amending  sections  of  existing  statutes  which  con- 
tain provisions  relative  to  criminal  law,  combined  with 
others.  The  great  difficulty  of  doing  this  without  dis- 
turbing civil  rights  founded  upon  the  existing  statutes, 
3uid  the  amount  of  space  required  in  the  printed  Code, 
for  such  a  cliapter,  are  the  objections  to  this  method. 
The  Commissioners  have,  therefore,  made  no  provision  in 
the  Penal  Code  for  r^eal  of  laws  defining  crimes ;  though 
some  acts  relative  to  prisons  are  repealed  by  section  1070. 
They  have  provided  by  section  2,  that,  from  the  time  when 
the  Code  takes  effect,  no  person  shall  be  punished  crimi- 
nally, except  as  provided  by  this  Code,  or  by  some  of  the 
statutes  which  it  speciOes  as  continuing  in  force.  In  the 
section  in  the  text  they  enumerate  the  statutes  which  are 
intended  to  be  continued.  The  effect  is  that  while  other 
statutes  will  remain  imrepealed,  and  in  full  effect,  so  far 
as  past  transactions  or  civil  rights  or  remedies  are  con- 
cerned, courts  of  criminal  jurisdiction  will  be  forbidden 
to  enforce  them,  in  so  far  as  before  the  adoption  of  the 

I  Code  they  authorized  criminal  punishments. 

I  The  acts  enumerated  in  the  above  section  are  for  the 

most  part  either  local  or  special  in  their  character,  and 
proper  to  be  continued  as  separate  laws,  rather  than  to 
be  incorporated  in  either  of  the  proposed  Codes,  or  acts 
which  have  been  passed  since  the  other  Codes  now  before 
the  legislature  were  reported,  but  which  relate  to  subjects 
embraced  withiu  the  scope  of  some  one  of  tlie  Codes, 
and  the  valuable  provisions  of  which  should  be  incorpo- 
rated with  the  Code  to  which  they  belong  wherever  it  is 
finally  reviewed  by  the  legislature.  In  addition  to  the 
above  mentioned  statutes  there  are  laws  relative  to  special 
subjects,  which  it  is  designed  to  retain  in  a  separate  form 
and  which  will  contain  some  provisions  of  a  penal  nature 
but  not  of  general  interest  or  application.  These  are  the 
Health  Laws,  the  School  Laws,  the  Poor  Laws,  the  Fiscal 
Laws,  the  Laws  relative  to  the  Inspection  of  Merchaa* 
dise,  Ac. 
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TITLE  XIX. 

I  OF     THE     GOVERNMENT     AND    DISCIPLINE     OP    STATE 

j  PRISONS    AND    COUNTY   JAILS,    AND    OP    THE    CON- 

I  DUCT   AND   TREATMENT   OP   PRISONERS   THEREIN. 

i 

Chapter      L  Designation  of  the  different  state  prisons  and  coantj 
I  jails,  and  general  regulations  respecting  them,  and 

I  the  custody  and  removal  of  prisoners. 

II.  Inspectors  of  state  prisons. 
IIL  General  provisions  relative  to  ofi^rs  of  the  various 

state  prisons. 
IV.  The  wardens. 
V.  The  matron  of  the  female  department  of  the  Sing 

Sing  prison,  and  assistant  matrons. 
VI.  The  clerks. 
VIL  The  keepers. 
Vin.  The  physicians. 
IX  The  chaplains. 
X  The  instructors  and  instructress. 
XL  The  guards. 

XII.  The  military  companies  at  Sing  Sing  and  Auburn. 
XIIL  The  fire  company  at  Auburn. 
XrV.  The  custody,  conduct  and  discipline  of  convicts. 
XV.  The  employment  of  convicts. 
XVI.  Commutation  of  sentences. 
XVn.  The  custody,  conduct^  discipline  and  employment  of 

prisoners  in  county  jails. 
XVIII.  Inspection  of  county  jails. 
XIX  Custody  of  insane  prisoners. 
XX  General  provisions  applicable  equally  to  state  priscHis 
and  county  jails. 


CHAPTEE  I. 

DESIGNATION  OP  THE  DIPFEEENT  STATE  PRISONS 
AND  COUNTY  JAILS,  AND  GENERAL  REGULATIONS 
RESPECTING  THEM,  AND  THE  CUSTODY  AND  RE- 
MOVAL OP  PRISONERS. 

Section  "7 87.  Designation  of  the  state  prisons. 
"788.  Designation  of  the  county  jails. 
^89.  Convicts,  how  to  be  sentenced. 


OF  THE  STATE  OP  NEW  YORK.  289 

Secttok  790.  Female  convicts.  j 

791.  Reports  of  male  and  fbmale  departments.  | 

792.  Compensation  for  transportation.  I 

793.  Account  to  be  rendered  on  deUyering  convicts.  ' 

794.  How  it  is  to  be  certified. 

795.  And  how  paid. 

796.  What  convicts  must  be  transported  together. 

797.  Removal  of  convicts  where  number  is  excessive 

798.  BxpoDses  of  such  removal 

799.  Manner  of  removaL 

800.  Intercourse  with  other  persons  prohibited. 

801.  Removal  of  convicts  under  seventeen. 

802.  Manner  of  such  removaL 

803.  Expenses  of  such  removaL 

804.  Removal  of  convicts  in  case  of  fire. 

805.  Removal  of  convicts  in  case  of  pestilence. 

806.  RemovaL  of  convicts  in  case  of  riot,  kc 

807.  Solitary  cells  to  be  erected. 

808.  Lands  at  Clinton  prison. 

809.  Rooms  required  in  county  Jails. 

810.  Sheriff  may  remove  prisoners  in  county  jails. 

811.  Removal  in  case  of  fire. 

812.  Removal  in  case  of  pestilence. 

813.  Removal  in  case  of  riot,  &a 

814.  Place  of  removal  declared  the  county  jail  for  the  time  being. 

815.  This  title  applicable  to  United  States  prisoners. 

816.  United  States  prisoners  to  be  received  into  county  jails. 

817.  United  States  convicts  to  be  received  into  state  prisons  and 

county  jails. 

818.  Punishment  for  escapes. 

819.  Punishment  of  officers  for  violation  of  duty. 

§  787.  There  are  maintained  for  the  security  and  Deeigno. 
refonnation  of  convicts,  in  this  state,  three  state  ^uSe^ 
prisons ;  one  at  Sing  Sing,  in  Westchester  county,  at 
which  is  established  a  separate  department  for  female 
convicts;  one  at  Auburn,  in  the  county  of  Oayuga; 
and  one  at  Dannemora,  in  the  county  of  Clinton ;  which 
prisons  are  respectively  denominated  the  Sing  Sing 
prison,  the  Auburn  prison,  and  the  Clinton  prison. 

See  Laws  of  1847,  ch.  460,  §  29. 

S  788.  The  common  jails  in  the  several  counties  of  Designa- 
this  state  are  kept  by  the  sheriffs  of  the  counties  in  wontj  jaiis 
which  they  are  respectively  situated,  and  are  used  as 
prisons: 

37 
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Gonyicts, 
how  to  be 
sentenced. 


Femile 
ooayieti* 


Reports  of 
male  and 
female  de- 
partments. 


Oompensa^ 
tlonxor 
tnnsporti^ 
tlon. 


1.  For  the  detention  of  persons,  duly  committed, 
in  order  to  secare  their  attendance  as  witnesses  in 
any  criminal  case ; 

2.  For  the  detention  of  persons  charged  with 
crime,  and  committed  for  trial ; 

3.  For  the  confinement  of  persons  duly  committed 
for  any  contempt  or  upon  civil  process  or  by  other 
authority  of  law ;  and, 

4.  For  the  confinement  of  persons  sentenced  to 
imprisonment  therein,  upon  conviction  tor  crime. 

Laws  of  1847,  ch.  460,  §  1. 

g  789.  All  male  convicts  sentenced  in  the  first  and 
second  judicial  districts  to  an  imprisonment  in  a 
state  prison  shall  be  confined  in  the  state  prison  at 
Sing  Sing,  and  all  so  sentenced  in  the  fifth,  sixth, 
seventh  and  eighth  judicial  districts,  in  the  state 
prison  at  Auburn,  and  all  so  sentenced  in  the  other 
judicial  districts,  in  the  Olinton  state  prison. 

See  Laws  of  1847,  cb.  460,  §  84.  The  latter  part  of 
this  section,  providing  for  the  removal  of  convicts  from 
one  state  prison  to  another,  is  omitted;  for  the  reason 
that  regulations  upon  that  subject  are  contained  in  sub- 
sequent sections. 

S  790.  All  female  convicts  sentenced  in  any  county 
in  the  state  to  imprisonment  in  a  state  prison,  must 
be  confined  in  the  female  department  of  the  Sing 
Sing  prison. 

Laws  of  1847,  dL  460,  §  86. 

S  791.  The  annual  and  all  other  reports  and  esti- 
mates of  earnings  and  expenditures  of  the  male  and 
female  departments  of  the  state  prisons,  must  be 
made  out  separately  and  distinctly,  the  one  from  the 
other. 

Laws  of  1860,  ch.  283,  §  1. 

S  792.  The  compensation  allowed  to  sheri£&  for 
transporting  convicts  to  the  state  prisons,  shall  not 
exceed  the  following  rates : 

For  conveying  a  single  convict,  for  each  mile  from 
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the  county  prison  from  which  such  convict  shall  be 
conveyed,  thirty-five  cents. 

For  conveying  two  convicts,  for  each  such  milei 
forty-five  cents ; 

For  conveying  three  convicts,  fifty  cents ; 

For  conveying  four  convicts,  fifty-five  cents ; 

For  conveying  five  convicts,  sixty  cents ; 

For  all  additional  convicts,  such  reasonable  allow- 
ance as  the  comptroller  may  think  just. 

The  above  allowance,  with  one  dollar  per  day  for 
the  maintenance  of  each  convict  whilst  on  the  way 
to  the  state  prison,  but  not  exceeding  one  dollar  for 
every  thirty  miles  travel,  shall  be  in  full  of  all  chargea 
and  expenses  in  the  premises. 

See  Laws  of  1849,  ch.  123,  §  1.    Section  2  repeals 
section  2  of  L(ms  of  1847,  ch.  497. 

S  793.  On  the  delivery  of  any  convict  to  the  keeper  Account  to 
of  a  state  prison,  the  sheriff  or  other  person  having  gj  ^^^ 
charge  of  such  convict  must  make  and  render  to  the  ^*«^ 
warden,  keeper  or  clerk  of  the  prison,  an  account  of 
the  number  of  miles  necessarily  traveled  in  coming, 
estimated  by  the  shortest  practicable  route,  and  of 
the  sums  actually  expended  for  the  maintenance 
of  the  convicts,  while  coming. 

See  Laws  of  1847,  ch.  497,  §  3.  The  commissioners 
suggest  that  instead  of  the  existing  mode  of  transport- 
ing convicts,  the  sheriff  be  required  to  notify  the  proper 
warden,  and  that  it  be  made  a  part  of  his  oflQcial  duty 
to  send  for  the  convicts. 

§794.  The  account  required  by  the  last  section  how  it  is  to 

ho  oertlflod. 

must  be  certified  under  oath  by  the  sheriff  or  other 
person  rendering  the  same  to  be  correct.  And  there 
must  be  added  to  such  account  the  certificate  of 
either  the  warden,  keeper  or  clerk  of  such  prison, 
setting  forth  the  number  of  convicts  so  delivered, 
and  the  distance  from  such  prison  to  the  place  of 
their  conviction. 

Taken  from  Laws  of  1847,  ch.  497,  §  3.  So  much  of 
this  section  as  provides  that  the  "keeper  of  the  respeo- 
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tiv©  prison  *  *  *  are  hereby  authorized  to  sdminis- 
ter  the  oath  above  required  " — is  omitted ;  for  the  reason 
that  the  powers  conferred  on  inspectors  by  section  843 
and  on  clerks  and  wardens  by  section  920  of  this  Code,  to 
administer  oaths,  are  deemed  amply  sufficient  for  the  pur- 
poses required. 

And  how         5  795.  The  account,  certified  and  attested  as  pro- 
paid.  ^  ^ 

vided  in  the  last  section,  shall  be  paid  by  the  warden, 
or  certified  by  him  to  be  paid  by  the  comptroller, 
according  to  the  provisions  of  section  881. 

Substituted  for  Laws  of  1847,  ch.  497,  §  4. 

What  con-       g  796.  All  the  convicts  who  are  sentenced  to  imnri- 

▼ict«  mnst  ^  * 

S5rt2d*"      sonment  in  the  same  state  prison,  at  one  session  of  a 
^^^^^'     criminal  court,  must  be  transported  thither  at  the 

same  time,  unless  there  are  more  than  five  and  the 

court  expressly  direct  otherwise. 

Ibid. 

Removal  of      S  797.  Whenever,  in  the  opinion  of  the  inspectors 

convicts  .  ,  j^i      1     ^-1  . 

vrtierenum-  of  statc  prisons,  it  appears  that  there  is  a  greater 
cesBive.  number  of  convicts  in  any  state  prison  that  can  well 
be  accommodated  therein,  or  that  such  convicts  can- 
not be  employed  profitably  to  the  state,  the  inspec- 
tors may  cause  as  many  of  such  convicts  as  they 
deem  proper  to  be  removed,  by  the  warden  of  such 
prison,  to  either  of  the  other  state  prisons  which  the 
inspectors  may  designate.  But  the  inspectors  mast 
not,  in  such  case,  reduce  the  number  of  convicts  in 
any  prison  below  one  hundred. 

See  lanoa  of  1849,  ch.  132,  §  1.  This  proYision  is  con- 
sidered 8u£Bcieiit  to  provide  for  all  cases  of  overalockiiig 
the  state  prisons  ,*  and  the  more  restricted  provision  of 
Laws  of  1860,  ch.  399,  §  15,  is  therefore  omitted.  That 
provision  is  as  follows: 

"  Whenever  there  shall  be  more  convicts  in  any  state 
prison  than  there  are  separate  cells  for  the  aooommoda> 
tion  of  each,  and  there  are  vacant  cells  in  either  of  the 
other  prisons,  the  inspectors  of  state  prisons  may  order 
the  agent  and  warden  of  the  prison  in  which  such  con- 
vlcts  are  confined  to  order  the  transfer  of  such  number 
of  convicts  as  there  shall  be  vacant  cells  in  the  prison  to 
which  they  are  transferred.    In  selecting  ccmvicts  so  to 
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be  traDsferred  the  agent  and  warden  shall  take  those 
convicts  last  received  at  the  prison." 


re- 


5  798.  All  necessary  expenses  of  any  removal  of  J^®^'*" 
convicts  authorized  by  the  last  section,  or  by  sections  ^^"^^ 
804, 805,  or  806,  form  a  part  of  the  incidental  expenses 
of  the  prison  from  which  such  convicts  are  removed. 
They  must  be  audited  by  the  comptroller,  and  paid 
by  the  warden  of  such  prison  out  of  any  moneys  in 
his  hands  belonging  to  the  state  and  applicable  to  the 
expenses  of  the  prison. 

See  Lam  of  1847,  ch.  460,  §  90;  Laws  of  1849, 
ch.  132,  §  2. 

§  799.  Whenever  a  removal  of  convicts  from  one  Manner  of 
state  prison  to  another  shall  be  ordered,  the  warden 
must  cause  the  convicts  so  to  be  removed  to  be  suf- 
ficiently chained  in  pairs,  and  transported  to  the  prison 
to  which  they  shall  be  sent,  and  must  deliver  such 
convicts,  with  the  certilGied  copies  of  their  sentences, 
to  the  warden  of  the  prison  to  which  they  shall  be 
removed,  the  warden  of  which  prison  must  receive 
and  keep  them  according  to  their  sentences,  as  if  they 
had  been  originally  committed  to  such  prison. 

Lam  of  1847,  ch.  460,  §  88. 

S800.  The  persons  so  employed  to  conduct  such  interoonne 

«r     •/  with  other 

convicts,  must  prohibit  all  intercourse  between  them  ?««??•  , 

■^  prohibited. 

and  other  persons,  and  may  inflict  any  reasonable  and 
necessary  correction  upon  the  convicts  for  disobedi- 
ence or  misconduct  in  any  respect. 

Latoa  of  1847,  ch.  460,  §  89. 

S  801.  The  inspectors  may,  by  warrant,  under  their  ^^^  **' 
hands,  direct  any  convict,  under  the  age  of  seventeen  wv^teen. 
years,  who  is  confined  in  the  Sing  Sing  prison,  to  be 
removed  to  the  House  of  Befuge  in  the  city  of  New 
York ;  and  any  like  convict  who  is  confined  in  the 
Auburn  or  Clinton  prisons  t<f  be  removed  to  the 
Western  House  of  Eefuge  in  the  city  of  Bochester. 

See  Laws  of  1847,  ch.  460,  §  91 ;  Laws  of  1850, 
ch.  24,  §  2. 


294  THE  PENAL  CODE 

Manner  of        g  802.  Whenever  the  inspectors  of  state  prisons 

Buch  ro-  **^  •  •■•  1 

movaj.  shall,  pursuant  to  the  last  section,  direct  the  removal 
of  any  convict  to  a  house  of  refuge,  the  wardens  of 
the  prison  in  which  such  convict  is  confined  must 
cause  him  to  be  conveyed  to  the  house  of  refuge  desig- 
nated in  the  warrant,  to  be  there  confined,  according 
to  the  rules  and  regulations  of  such  house  of  refuge, 
until  the  expiration  of  the  term  for  which  such  con- 
vict was  sentenced. 

SeQlbid, 

^^^  ^  S  803.  The  expenses  of  any  removal  authorized  by 
movai.  jTj^Q  i^g^  section  may  be  the  same  as  are  allowed  to 
sheriffs  for  like  services ;  and  form  a  part  of  the  inci- 
dental expenses  of  the  prison  from  which  such  convict 
is  removed.  The  expenses  of  such  removal  must  be 
first  paid  out  of  any  funds  of  the  prison  not  otherwise 
appropriated,  and  must  be  certified  by  the  warden. 
It  is  also  the  duty  of  the  warden  of  the  prison  to  make 
out  a  certificate  of  such  expenses,  and  transmit  the 
same,  or  a  counterpart  thereof,  to  the  sheriff  in  each 
county  in  which  any  such  convicts  were  sentenced ; 
and  the  sheriffs  receiving  such  certificate  must  present 
the  same  to  the  board  of  supervisors  of  the  county,  at 
the  first  annual  meeting  thereof.  The  board  of  sux>er- 
visors  must  raise  the  amount  specified  in  such  certifi- 
cate,  as  a  county  charge,  and  the  treasurer  of  the 
county,  within  ten  days  after  receiving  the  amount, 
must  remit  the  same  to  the  warden  of  the  prison. 

See  Laws  of  1847,  ch.  460,  §§  91,  92,  93. 

^?frt?i?  S  804.  Whenever,  by  reason  of  any  state  prison  being 
case  of  Are.  ^j^  flj^^  q^  qjxj  buildiug  coutiguous  or  near  to  any  state 
prison  being  on  fire,  there  is  reason  to  apprehend 
that  the  convicts  confined  in  such  prison  may  be  in- 
jured or  endangered  by  such  fire,  or  may  escape,  the 
warden  may,  in  his  discretion,  remove  such  convicts 
to  some  safe  and  convenient  place,  and  there  confine 
them  so  long  as  may  be  necessary  to  avoid  such 
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danger ;  and  such  removal  shall  not  be  deemed  an 
escape  of  such  convicts. 

5  805.  Whenever  any  pestilence  or  contagious  dis-  ^^^^^ 
ease  breaks  out  among  the  convicts  in  either  of  the  ^^^  p*^ 
state  prisons,  or  in  the  vicinity  of  either,  of  which 
the  certificate  of  the  physician  shall  be  conclusive 
evidence,  the  inspector  in  charge  of  such  prison  may 
cause  the  convicts  confined  therein  to  be  removed 
to  some  suitable  place  of  security,  where  such  of 
them  as  may  be  sick  shall  receive  all  necessary  care 
and  medical  assistance.  Such  convicts  must  be 
letiimed  as  soon  as  may  be  to  the  prison  from  which 
they  were  taken,  to  be  confined  until  the  expiration 
of  their  respective  sentences. 

See  Law8  of  1847,  ch.  460,  g§  94,  95. 

5  806.  Whenever,  from  any  riot  or  civil  commotion,  kemoTai  of 

•^  "  convicts  in 

from  any  insecurity  of  any  state  prison,  or  from  any  gj;®°''*®*» 
other  cause,  it  becomes  absolutely  necessary  for  the 
safe  keeping  of  the  convicts  confined  in  any  state 
prison,  that  they  should  be  removed  therefrom,  the 
inspector  in  charge  of  such  prison  may  remove  such 
convicts  to  some  safe  and  convenient  place,  and  there 
confine  them  so  long  as  the  necessity  continues ;  and 
such  removal  and  confinement  shall  not  be  deemed 
an  escape  of  such  prisoners. 

S  807.  It  is  the  duty  of  the  inspectors  to  cause  to  solitary 
be  erected,  at  as  early  a  period  as  practicable,  in  each  enoed. 
of  the  state  prisons  of  this  state,  separate  rooms  or 
cells,  not  less  in  their  dimensions,  in  the  clear,  than 
nine  hundred  and  ninety-six  cubic  feet,  as  follows : 
such  number,  not  exceeding  twenty,  as  the  said 
inspectors  shall  deem  necessary  and  expedient,  at  the 
Sing  Sing  prison;  and,  under  like  restrictions,  not 
exceeding  ten  at  the  Auburn  prison,  and  not  exceed- 
ing five  at  the  Clinton  prison.  Such  cells  must  be 
constructed  of  stone,  in  a  manner  that  shall  render 
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them  secure,  for  the  purposes  mentioned  in  section 
980. 

Laws  of  1847,  ch.  460,  §  44.  The  duty  is  here  ren- 
dered imperative  instead  of  being  left  to  depend  on  the 
amount  of  the  prison  funds,  as  under  the  existing  lav. 

cSton  ppi-      S  ^^^'  ^^  uncultivated  lands  now  or  hereafter 
"®°*  belonging  to  this  state,  situated  within  ten  miles  of 

the  Clinton  prison,  shall  be  withdrawn  from  sale,  and 
retained  by  the  state  for  the  purpose  of  famishing 
fuel  for  the  manufacture  of  iron  by  the  convicts  in 
such  prison. 

Taken  from  Laws  of  1847,  ch.  460,  §  138,  substituting 
ten  miles  for  twenty.  This  appears  to  be  what  was  in- 
tended by  the  act  of  1851,  ch.  259,  §  4. 

The  original  act  authorizing  the  estf.blishment  of  the 
Clinton  prison  (Laws  of  1844,  ch.  245),  contained  no  pro- 
vision reserving  lands  around  it. 

On  April  16, 1845,  however,  an  act  was  passed  entitled 
*'an  act  to  amend  an  act  in  relation  to  state  prisons, 
passed  May  1, 1844,"  which  contained  the  following  pro- 
vision : 

"All  uncultivated  lands  belonging  to  the  state  of  New 
York,  or  which  may  hereafter  become  the  property  of 
said  state,  and  which  shall  be  situated  within  twenty 

miles  of  said  prison,  shall  be  withdrawn  fh>m  sale  and 
shall  be  retained  by  the  state  for  the  purpose  of  furnish- 
ing fuel  for  the  manufacture  of  iron  by  the  convicts  of 
said  prison." 

Laws  of  1845,  ch.  70,  §  6. 

This  section,  with  other  parts  of  the  acts  of  1845,  was 
repealed  by  the  general  repeaUog  section  (160)  of  the  act 
of  184*7,  ch.  460  (as  will  appear  by  consulting  that  sec- 
tion, which  is  reprinted  in  the  note  to  section  1070  of 
this  Code).  A  provision  in  words  identically  the  same 
(except  one  wholly  unimportant  variation)  with  section 
six  of  the  act  of  1845,  was  inserted  as  section  138  of  the 
act  of  1847. 

In  1851,  an  act  was  passed  "  amendatory  of  section  six 
of  chapter  70  of  the  Laws  of  1845," — ^the  section  pre- 
viously repealed.    It  provided  that : 

"The  sixth  section  of  the  act  entitied,  'An  act  to 
amend  an  act  in  relation  to  state  prisons,  passed  May  Ist, 
1844,'  passed  April  16,  1845,  is  hereby  amended  so  as  to 
read  as  follows: 

"  *  All  uncultivated  lands  belonging  to  the  state  of  Kew 
York,  or  which  may  hereafter  become  the  property  of 
said  state,  and  which  shall  be  situated  within  ten  miles 
of  the  Clinton  prison,  shall  be  withdrawn  from  sale,  and 
shall  be  retained  by  the  state  for  the  purpose  of  famish- 
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ing  fuel  for  the  manufacture  of  iron  by  the  convicts  in 
said  prison.' " 

Lam  of  1851,  ch.  259,  §  4 
The  reference  should  have  been  to  section  138  of  chap 
ter  460  of  the  Laws  of  1847,  as  the  section  amended. 

S  809.  Each  county  jail  must  contain  a  sufficient  ^^^^ 
number  of  rooms  to  allow  all  persons  belonging  to  «>«»»tyJ»^»- 
either  one  of  the  following  classes  to  be  confined 
separately  and  distinctly  from  persons  belonging  to 
either  of  the  other  classes : 

1.  Persons  committed  cp  criminal  process,  and 
detained  for  trial ; 

2.  Persons  already  convicted  of  crime  and  held 
under  sentence ; 

3.  Persons  detained  as  witnesses,  or  held  under 
civil  process,  or  under  an  order  imposing  punishment 
for  a  contempt ; 

4.  Males  separately  from  females. 

Substituted  for  Laws  of  1847,  ch,  460,  §  2,  which  is  as 
follows:  "Each  county  prison  shall  contain: 

"  1.  A  sufficient  number  of  rooms  for  the  confinement  of 
persons  committed  on  criminal  process  and  detained  for 
trial,  separately  and  distinct  from  prisoners  under  sentence. 

*'  2.  A  sufficient  number  of  rooms  for  the  confinement 
of  prisoners  under  sentence. 

"  3.  A  sufficient  number  of  rooms  for  the  separate  con> 
finement  of  persons  committed  on  civil  process,  for  con- 
tempt, or  as  witnesses." 

This  language  is  obscure,  in  several  respects.  In 
particular  it  will  be  noticed  that  unless  the  word  "  or " 
may  be  supplied  by  way  of  construction  between  the 
words  "on  civil  process,"  and  the  words  "for  contempt," 
no  provision  is  made  for  the  confinement  of  a  person 
held  under  civil  process,  separately  from  persons  confined 
under  sentence  upon  conviction.  And  if  the  word  "  or  " 
be  so  supplied  there  is  room  for  a  question  whether,  upon 
the  literal  language  of  the  section,  a  person  who  is  held 
under  sentence  upon  a  conviction  on  indidment  for  con- 
tempt must  not  be  confined  separately  from  other  convicts. 

In  existing  laws,  the  phrase  "  county  prison  "  is  usually 

employed  in  statutes  relating  to  prison  discipline;  but 

"  county  yai^"  is  most  frequently  used  in  sections  defln. 

ing  crimes  and  their    puuishment.     For  the  sake  of 

38 
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uniformity  in  phraseology,  the  words  "connfy  jail"  have 
been  used  throughout  this  Code. 

Sheriff  may      g  810.  The  sheriff  of  any  county  of  this  state  in 

remove  prl-         *^  ^  •f 

^M^jSis.  which  there  is  or  shall  be  established  more  than  one 
jail  may  confine  the  prisoners  in  his  custody  in  either 
of  such  jails,  and  may  remove  them  fsx>m  one  jail  to 
another,  within  the  county,  whenever  he  deems  it 
necessary  for  their  safe  keeping,  or  for  their  appear- 
ance at  any  court. 


This  section,  ^d  the  two  which  follow,  are  founded 
upon  the  proviajXiB  of  2  Rev,  Stat.t  430,  §§  24^  25  and 
26 ;  which  by  Laws  of  184*7,  ch.  460,  §  12,  are  extended 
to  criminal  prisoners. 


RemovaHn  g  811.  Whenever,  by  reason  of  any  jail  being  on 
fire,  or  any  building  contiguous  or  near  to  a  jail 
being  on  fire,  there  is  reason  to  apprehend  that  the 
prisoners  confined  in  such  jail  may  be  injured  or 
endangered  by  such  fire,  or  inay  escape,  the  sheriff 
or  keeper  of  such  jail  may,  in  his  discretion,  remove 
such  prisoners  to  some  safe  and  convenient  place, 
and  there  confine  them,  so  long  as  may  be  necessary 
to  avoid  such  danger ;  and  such  removal  and  confine- 
ment shall  not  be  deemed  an  escape  of  such  prisoners. 

2  i2ev.  Stat,  430,  §  26. 

2s?  of^eiJJ  S  812.  Whenever  any  pestilence  or  contagious  dis- 
tiienco.  g^^  breaks  out  in  any  jail,  or  in  its  vicinity,  and  the 
physician  to  such  jail  certifies  that  such  pestilence  or 
disease  is  likely  to  endanger  the  health  of  the  pri- 
soners confined  therein,  the  county  judge  of  the 
county  in  which  such  jail  is  situated,  or  in  the  city 
and  county  of  New  York,  the  mayor  or  record- 
er, and  any  alderman  of  that  city,  and  in  the  city 
and  county  of  Albany,  the  mayor  or  recorder,  and 
any  alderman  of  the  city  of  Albany,  shall,  in  writing 
designate  some  safe  and  convenient  place  within 
such  county,  or  the  jail  of  some  contiguous  county, 
as  a  place  of  confinement  for  such  prisoners,  which 
designation  shall  be  filed  in  the  ofiSce  of  the  clerk  of 
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the  county.  The  sheriff  of  such  county  is  thereupon 
authorized  to  remove  such  prisoners  to  the  place  or 
jail  so  designated,  and  there  confine  them,  until  they 
can  he  safely  returned  to  the  jail  from  which  they 
were  taken. 

See  liev,  Stal^  430,  g  26,  as  modified  by  Laws  of 
1847,  ch.  280,  §  29. 

S  813.  Whenever,  from  any  riot  or  civil  commo-  Remo^.  *? 

^  '  .       •/  case  of  riot, 

tion,  from  any  insecurity  of  any  county  jail,  or  from  *^ 
any  other  cause,  it  becomes  actually  necessary  for 
the  safe  keeping  of  the  prisoners  confined  in  any 
county  jail  that  they  should  be  removed  therefrom, 
the  sheriff  or  keeper  of  such  jail  may  remove  such 
prisoners  to  some  safe  and  convenient  place,  and 
there  confine  them,  so  long  as  the  necessity  con- 
tinues; and  such  removal  and  confinement  shall  not 
be  deemed  an  escape  of  such  prisoners. 

Thia  provision  is  new. 


Place  of  re- 
moval de- 
clared the 
connty  Jail 
for  the  time 
being. 


Thie  title 
applicable 
to  United 
States  pri- 
soners. 


§  814.  Any  place  to  which  the  prisoners  in  any 
jail  shall  be  removed,  pursuant  to  the  last  four  sec- 
tions, shall,  during  the  time  of  the  confinement  of  such 
prisoners  therein,  be  deemed  the  jail  of  the  county. 

2  Rev.  Stat,  430,  §  27. 

S  815.  All  provisions  of  this  title  relative  to  the 
mode  of  confining  prisoners  and  convicts,  apply  to 
persons  committed  by  any  court  or  oflicer  of  the 
United  States,  in  the  same  manner  as  if  they  were 
committed  by  a  court  or  officer  of  this  state. 

See  Laws  of  1847,  eh.  460,  §  16. 


S  816.  It  is  the  duty  of  the  keeper  of  each  county  united 

Dtaies  pn- 

jail  to  receive  into  the  jail  every  person  duly  com-  Je^Yved°i5^ 
mitted  thereto,  upon  charge  of  an  offense  against  jau?.™^^ 
the  United  States,  by  the  president  of  the  United 
States,  or  by  any  court  or  officer  of  the  United 
States,  and  to  confine  such  person  in  the  jail  until  he 
is  duly  discharged;  the  United  States  supporting 
Buch  person  during  his  confinement. 
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See  Laivm  of  184T,  ch.  460,  §  16.  The  commiarionera 
have  inserted  the  words  "bj*the  president  of  the  United 
States,"  which  are  not  found  in  the  existing  law,  in  order 
that  the  section  may  conform  to  the  corresponding  pro- 
Tision  of  section  818.  Thej  recommend  that  the  legisla- 
tion of  this  state,  relative  to  imprisonment,  be  adapted 
to  cany  into  effect  the  extraordinary  powers  of  arrest 
recently  conferred  upon  the  president  by  act  of  congress; 
in  the  full  belief  that  those  powers  will  be  modified  or 
withdrawn,  whenever  it  is  perceived  that  a  neceaaity  for 
them  no  longer  exists. 


United 
Stalee  oon- 
Yictfl  to  be 
received  In- 
to etate  pri- 
sons ana 
county 
JaUs. 


g  817.  It  is  the  duty  of  the  respective  waxdens  and 
keepers  of  each  of  the  state  prisons  and  county  jails, 
to  receive  into  their  respective  prisons  and  jails,  and 
safely  to  keep  therein,  subject  to  the  discipline  of 
such  prison  or  jail,  any  criminal  convicted  of  any 
offense  against  the  United  States,  sentenced  to  im- 
prisonment therein  by  any  court  of  the  United 
States,  sitting  within  this  state,  until  such  sentence 
be  executed,  or  until  such  convict  shall  be  discharged 
by  due  course  of  law;  the  United  States  supporting 
such  convict,  and  paying  the  expenses  attendant 
upon  the  execution  of  such  sentence. 

Iakws  0/1847,  ch.  460.  §  146. 


Pnnish- 
meat  for 
escapes. 


g  818.  In  case  any  prisoner  committed  to  either  of 
the  prisons  by  the  president  of  the  United  States,  or 
by  any  court  or  officer  of  the  United  States,  shall 
escape  from  the  custody  of  any  warden  or  keeper  to 
whom  such  convict  may  have  been  so  committed,  he 
shall  be  liable  to  the  like  punishment  as  if  he  had 
been  committed  by  virtue  of  a  commitment  or  con- 
viction under  the  authority  of  this  state ;  and  any 
expenses  incurred  in  searching  for,  or  apprehending 
such  convict  shall  be  a  proper  charge  against  the 
government  of  the  United  States. 


Taken  &om  iMm  of  1860,  ch.  399,  §  14^  where  it  is 
stated  as  an  amendment  to  section  156  of  the  act  of 
1847,  ch.  460.    Bj  an  examination  of  that  act  it  will  bo 
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obvious  that  the  reference  to  section  156  is  an  error; 
and  that  section  146  is  the  one  intended  to  be  amended. 
That  section  is  as  follows : 

**  In  case  anj  such  prisoner  shall  escape  or  attempt  to 
escape  out  of  the  custody  of  any  keeper  to  whom  such 
prisoner  may  have  been  so  committed,  he  shall  be  liable 
to  the  like  punishment  as  if  he  had  been  committed  by 
virtue  of  a  commitment  or  conviction  under  the  authority 
of  this  state."  • 

The  commissioners  present  the  above  enactment  that 
they  may  not  bo  supposed  to  intend  a  change  in  the  law 
by  omitting  it ;  but  they  consider  the  provision  for  pun- 
ishing the  escape  unnecessary  under  the  provisions 
rendering  escapes  punishable^  reported  in  chapter  iii  of 
title  IX  of  this  Code;  and  if  it  were  desirable  to  be 
retained,  it  should  be  transferred  to  that  chapter. 

§  819.  Every  warden  or  keeper  or  other  oflScer  of  J^^J*^-, 
any  prison  or  jail,  to  whom  such  prisoner  may  have  ;S?aung*^' 
been  committed,  shall  be  liable  to  the  like  penalties  ^'^^y* 
and  punishment,  for  any  neglect  or  violation  of  duty 
in  respect  to  the  custody  of  such  prisoner,  as  if  such 
prisoner  had  been  committed  by  virtue  of  a  commit- 
ment or  conviction  under  the  authority  of  this  state. 

See  Laws  of  1847,  ch.  460,  §  14t. 


CHAPTEE  n. 


INSPECTOfeS  OP  STATE  PBISONS. 


SsmoN  820. 

821. 
822. 
823. 
824. 
825. 
826. 
827. 
828. 
829. 
830. 
831. 
832. 
833. 
834. 
835. 
836. 
837. 


Inspectors,  how  chosen. 

How  removed. 

When  to  enter  upon  their  duties. 

To  take  oath  of  office. 

Election  of  president. 

Each  inspector  to  take  special  charge  of  one  prison. 

Visitation  of  prisons. 

What  matters  must  be  inquired  of  by  the  inspectors. 

They  may  require  reports. 

They  may  make  regulations  for  the  prisons. 

And  for  the  female  department  of  the  Sing  Sing  prison. 

They  must  inquire  into  alleged  improper  conduct 

They  must  keep  minutes  of  their  proceedings. 

They  must  make  an  annual  report. 

They  must  furnish  abstracts  of  returns  made  to  them. 

They  must  cause  orders,  &a,  adopted  by  them  to  be  recorded. 

They  may  employ  artisans  from  abroad. 

They  most  prescribe  the  provisions  for  convicts^ 
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SEOnON  838.  They  must  transmit  warden's  account  to  comptroller. 

839.  They  must  cause  property  of  tttb  state  to  be  valued. 

840.  Their  duty  in  appointments. 

841.  They  must  keep  armories  in  repair. 

842.  Power  of  president  to  summon  witnesses. 

843.  Power  of  inspectors  to  administer  oaths. 

844.  Duties  of  individual  inspectors. 

846.  Examination  of  books  of  storekeepers. 
•  846.  Inspectors  can  hold  no  other  prison  office  or  contract 

jiBpectors,       g  820.  The  state  prisons  are  under  the  charge  and 

how  chosen.         w  jt  o 

superintendence  of  three    inspectors,  chosen   at  a 
general  election,  according  to  the  provisions  of  the 
fourth  section  of  the  fifth  article  of  the  constitution 
^  of  this  state. 

See  Lam  of  184Y,  ch.  460,  g  30. 

How  re.  g  821.  The  governor  has  power  to  remove  any 

inspector,  so  elected,  for  misconduct  or  malversation 
in  office ;  but  must  first  give  to  such  inspector  a  copy 
of  the  charge  against  him,  and  an  opportunity  of 
being  heard  in  his  defense. 

Lam  of  1847,  ch.  460,  §  31. 

When  to         g  822.  Each  inspector  shall  enter  upon  the  duties 

enter  upon  '^         **^ 

ttioir         of  his  office  on  the  first  day  of  January  next  follow. 


daties. 


ing  his  election. 


Becommended  as  a  substitute  for  Laws  of  1847,  ch. 
460,  §  32,  which  is  as  follows: 

"The  inspectors  elected  at  the  last  general  election 
shall  enter  upon  the  duties  of  their  office  on  the  first 
day  of  January,  eighteen  hundred  and  forty-eight,  and 
each  inspector  to  be  hereafter  chosen  shall  enter  on  the 
duties  of  his  office  on  the  first  day  of  January  next  fol- 
lowing  his  election." 

To  take  §  823.  Each  inspector,  before  entering  upon  the 

office.  duties  of  his  office,  must  take  and  subscribe  the  oath 
of  office,  prescribed  by  the  constitution  of  this  state. 
Such  oath  may  be  taken  and  subscribed  before  any 
officer  authorized  by  law  to  take  and  administer 
oaths,  and  must  be  filed  in  the  office  of  the  secretary 
of  state. 

This  provision  is  taken  from  Laws  of  1847,  ch.  460, 
§  2,  and  is  reported  only  in  order  that  an  intention  to 
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change  the  existing  law  may  not  be  inferred  from  its 
being  cftnitted.  No  special  provision  on  the  subject  of 
the  official  oath  of  the  inspectors  seems  necessary.  The 
constitution  itself  provides  (Const,  of  1846,  art.  xii),  that 
'*  members  of  the  legislature  and  all  officers,  executive 
and  judicial,  except  such  inferior  officers  aa  may  be  by 
law  exempted,  shall,  before  they  enter  on  the  duties  of 
their  respective  offices,  take  and  subscribe  the  following 
oath,"  tc  In  the  absence  of  any  provision  of  law  ex- 
empting inspectors  from  taking  the  oath  of  office,  the 
obligation  imposed  upon  them  to  do  so  is  dear.  The 
proper  place  ioT  filing  the  oath  seems  pointed  out  with 
sufficient  certainty  by  the  provisions  of  1  Rev,  Stat.f  119, 
§  24;  which  are  substantially  embodied  in  i7ep.  PoL 
Code,  %  215. 

§  824.  The  inspectors  must  hold  a  joint  meeting  JJ^fSeStf 
on  the  first  Wednesday  in  each  year,  'at  the  state 
prison  at  Sing  Sing;  and  at  such  meeting  must 
choose  one  of  their  number  as  president  of  the  board 
for  the  ensuing  year.  In  case  of  the  absence  of  such 
president  from  any  meeting  of  the  board,  one  of  the 
other  members  shall  preside  at  such  meeting,  and 
shall  have  aU  the  powers  of  president. 

§825.  The  inspectors  must,  at  the  meeting  pre-  ^eao*?to 
scribed  in  the  last  section,  assign  to  each  inspector  ^?g7S**^ 
the  special  charge  and  supervision  of  one  of  the  state  °°*  ^''***°' 
prisons,  to  be  designated,  for  the  ensuing  four  months ; 
and  they  must  make  a  similar  designation  at  the 
commencement  of  each  four  months'  term  thereafter. 
But  no  inspector  can  be  assigned  to,  or  have  the 
special  charge  of  the  same  prison  during  the  next 
eight  months. 

This  and  the  last  section  are  founded  on  Laws  of  1864 
ch.  240,  §  1,  as  amended  Laws  of  I860,  ch.  399,  §  6 ;  which 
is  as  follows : 

"  The  inspectors  shall  hold  their  first  joint  meeting  on 
the  first  Wednesday  of  January  in  each  and  every  year, 
at  the  state  prison  at  Smg  Sing,  and  at  such  meeting^ 
shall  choose  one  of  their  number  as  president  of  the 
board  for  the  ensuing  year,  and  shall  assign  to  each 
inspector  the  special  charge  and  supervision  of  one  of 
the  state  prisons,  to  be  designated,  for  the  ensuing  four 
months  of  the  year;  and  they  shall  make  a  similar 
assignment  and  designation  at  the  oomn^ncement  of 
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each  four  months*  tenn  thereafter;  but  no  inspector 
shall  be  re-assigned  to,  or  have  the  special  charge  of 
the  same  prison  for  the  next  eight  succeeding  months." 

vwtor  g  826.  The  inspectors  must  visit  jointly  each  of  the 

pdaons.       statc  prfsons  that  now  are,  or  hereafter  may  be, 

established  in  this  state,  at  least  four  times  in  the 

year. 

See  Laws  of  184*7,  ch.  460,  §  34,  subd.  1.  This  and 
several  sections  following  are  founded  on  the  various 
subdivisions  of  the  section  referred  to.  In  that  section 
the  powers  and  duties  of  the  inspectors  are  stated  in  a 
series  of  subdivisions,  introduced  by  the  general  words, 
"  the  inspectors,  &c.,  shall  have  the  power,  and  it  shaU 
be  their  duty.**  As  some  of  the  powers  conferred  are 
discretionaiy,  and  are  not  coupled  with  an  absolute  duty, 
the  commissioners  have  preferred  to  distinguish  theso 
from  duties  imperatively  imposed.  They  have  accord- 
ingly stated  the  powers  and  duties  of  inspectors  in  dis- 
tinct sections;  introducing  each  by  the  words  'Hhe 
inspectors  mu^^"  or  "  the  inspectors  may^^^  according  as 
they  understand  the  intent  of  the  law  to  be,  to  impose 
an  absolute,  imperative  duty,  or  to  vest  a  discretionary 
power. 

What  mat-       %  827.  The  inspectors  must  examine  and  inquire 

tertmaBtbe    ,     **^        ,  ,         .  ,        , 

?\hrin°'  ^^*^  ^"  matters  connected  with  the  government, 
•pectora.  discipliuc  and  police  of  each  prison,  the  punishment 
and  employment  of  the  convicts  therein  confined, 
the  money  concerns  and  contracts  for  work,  and  the 
purchases  and  sales  of  the  articles  provided  for  each 
prison,  or  sold  on  account  thereof. 

Ihid,^  subd.  2. 

S^SrT^        §  828.  The  inspectors  may,  from  time  to  time, 
report*.      rcquiro  reports  from  the  warden  or  other  ojficers  of 

the  prison  in  relation  to  any  or  all  of  the  matters 

mentioned  in  the  last  section. 

Ibid,^  subd.  3. 


They  may        g  829.  The  iuspcctors  may  make  such  general  regu- 

thepriilL.  Nations  for  the  government  and  discipline  of  each 

prison,  as  they  deem  expedient,  not  inconsistent  with 

the  laws  of  this  state,  and  may,  from  time  to  time, 

alter  and  amend  the  same;  and,  in  making  such 
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regolations,  it  is  their  duty  to  adopt  such  as  in  their 
jadgment,  while  consistent  with  the  discipline  of  the 
priiBon,  shall  best  conduce  to  the  refonnation  of 
the  convicts. 

Ibid.  Bubd.  4. 

%  830.  The  inspectors  may  make  like  regulations,  And  for  the 

^  ,  /.         1  female  de- 

and  alter  and  amend  the  same,  for  the  government  Jf'JjJJ^^j*^ 
and  discipline  of  all  femiale  convicts  in  the  female  f^Jf  *^'*' 
department  of  the  Sing  Sing  prison,  and  may  cause 
them  to  be  employed  as  shall  conduce  to  their  sup- 
port and  reformation.  They  may,  by  order,  from 
time  to  time,  prescribe  the  kind  of  labor  in  which 
sach  convicts  shall  be  employed,  having  due  regard 
in  making  such  order,  to  the  mechanical  interests  of 
tlie  dtizens  of  the  state. 

See  JbitL,  subd.  12;  and  LawsoflSin,  du  460,  §  71 

S  831.  The  insi)ectors  may  inquire  into  any  im-  They  must 
proper  conduct  which  may  be  alleged  to  have  been  alleged  im- 

"  -I  proper  con- 

Gommitted  by  any  ofiacer  or  agent  of,  or  other  person  omcI 
employed  in  either  of  the  prisons  of  this  state. 

See  Jhid^  subd.  6,  as  amended  Laws  of  1855,  ch.  562 
§  1.    Power  to  send  for  persons  and  papers  is  conferred 
hj  section  842. 

S  832.  The  inspectors  must  keep  regular  minutes  They  must 

keep  inf  n** 

of  their  meetings  and  proceedings  at  each  prison  °i«*f'g^«^' 
which  they  shall  visit;  which  minutes  must  be  en-  "«^ 
teied  by  the  clerk  in  a  book  kept  for  that  purpose,  in 
each  of  said  prisons,  and  signed  by  the  inspectors. 

See  Ibid.,  subd.  6. 

S  833.  The  inspectors  must  make  an  annual  report  Theymut 
on  or  before  the  fifteenth  day  of  January,  in  each  annual 
year,  of  the  state  and  condition  of  each  of  said 
prisons,  the  convicts  confined  therein,  of  the  money 
expended  and  received,  and  generally  of  all  the  pro- 
ceedings during  the  past  year. 

Ibid.,  subd.  7. 
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Th^  most       g  834.  The  inspectors  must  furnish  to  the  legisla- 

retamS*"  °'  *'^^®'  ^^^  ^^^^  pespective  annual  rei)orts,  summary 
gjjj  *<>  abstracts  of  all  the  returns  which  shall  have  been 
made  to  them,  during  the  past  year,  by  the  warden 
or  any  other  officer  of  each  prison ;  and  also  a  list  of 
all  contracts  entered  into  during  the  past  year  for 
the  employment  of  convicts,  stating  what  portion  of 
each  contract  may  have  been  finished  during  the 
year,  any  sums  of  money  received  thereon,  the  prob- 
able time  of  its  completion,  and  the  amount  which 
will  then  remain  and  become  due. 

IbicLj  Bubd.  8. 


Thev  may 

employ 

artiBi 


from 
abroad. 


Thg^muBt  g  g35^  rj\^Q  inspectors  must  cause  all  orders,  rules 
2dS^^'  and  regulations  adopted  by  them,  and  the  entries  of 
rooOTdSd^  their  proceedings  at  each  meeting,  to  be  recorded  by 
the  clerk  of  the  prison  then  visited,  and  furnish  to 
each  officer  of  the  prison,  on  his  appointment,  a 
printed  copy  of  the  general  rules  and  regulations  of 
the  prison. 

g  836.  The  inspectors  may  employ  artisans  fix)m 
abroad  for  the  purpose  of  teaching  such  new  branches 
of  business  in  the  state  prisons  as  are  not  pursued 
in  the  state. 

JbicLf  Bubd.  10. 

g  837.  The  inspectors  must  prescribe  the  kinds  of 
provisions,  and  the  quantities  of  each  kind,  that  shall 
be  inserted  in  each  contract  for  the  supply  of  provi- 
sions to  each  state  prison,  and  may  authorize  each 
contract  to  be  made  for  the  term  of  one  year,  or  for 
any  less  term,  in  their  discretion,  or  may  cause  such 
provisions  to  be  furnished  by  the  warden,  in  their 
discretion. 

Ibid.,  Bubd,  11.  Subdmsion  12  is  omitted  for  the  rea- 
son that  its  provisions  appear  fully  embraced  by  the 
▼arious  sections  of  this  title. 


They  must 
prescribe 
the  provl- 
alons  for 
thecon- 
▼Icta. 


They  must 

tranimlt 

wardens* 


g  838.  The  inspectors  must  transmit  to  the  comp- 
troller of  the  state,  on  or  before  the  first  day  of 


J 
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January  in  each  year,  the  account  and  inventory  J^'^^J® 
rendered  to  them  by  the  warden  of  each  state  prison,  !«• 
with  such  observations  and  remarks  thereon,  as  they 
may  deem  necessary  to  enable  the  comptroller  to 
understand  the  same,  and  to  correct  any  errors  that 
may  be  discovered  therein. 

Ibid,^  subd,  13. 

S  839.  The  inspectors  must  cause  an  estimate  to  They  mast 

«'  ^  caiue  the 

be  made  ot  the  value  of  the  goods,  and  other  pro-  fJ^P^Jg^^ 
perty  of  the  state,  of  which  an  inventory  has  been  ^  ^**'*®*- 
rendered  to  them,  by  the  warden  of  each  prison, 
which  estimate  must  be  made  under  oath  by  two  or 
more  competent  and  disinterested  persons  to  be  ap- 
pointed for  that  purpose  by  the  inspectors,  and  must 
be  transmitted  by  the  inspectors  to  the  comptroller, 
with  the  inventory  to  which  it  relates. 

Jbid.j  subd.  14. 

§  840.  The  insi)ectors  must  select,  as  far  aa  practi-  Their  dnty 
cable,  such  persons,  in  appointing  keepers  to  each  jaents. 
prison  where  manufacturing  is  carried  on  by  the 
8tate,  as  are  qualified  to  instruct  the  convicts  in 
the  trades  and  manufactures  thus  prosecuted  in  such 
prison. 

IbicLf  subd.  15. 

S  841.  The  inspectors  must  keep  in  repair  the  They  must 

keep  armo- 

amiories  hereafter  erected  or  used  at  Sing  Sing  or  'i««jn 
Anbum  for  the  use  and  convenience  of  the  company 
of  guards  attached  to  the  prison ;  and  the  expense 
attending  such  repairs  shall  be  paid  out  of  the  funds 
of  the  prison. 

Laws  of  1847,  ch.  460,  g  126. 


S  842.  In  any  investigation  or  inquiry  lawfully  ^^^^^^ 
made  by  the  board  of  inspectors,  the  president  of  ^^JJJJJSJf 
such  board  may  issue  subpoenas  to  compel  witnesses 
to  attend  and  testify,  or  to  produce  books  and  papers 
or  other  instruments  of  evidence,  before  such  board, 
in  the  same  manner,  and  with  like  effect,  and  with 
the  same  power  to  punish  for  disobedience,  as  is  or 
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may  be  authorized  by  law  in  respect  to  trials  before 
justices  of  the  peace. 

Power  of  S  843.  Either  inspector  may  administer  an  oath  or 
tttMttuk^*'  affirmation  to,  or  take  an  affidavit  of  any  person 
Yolnntarily  consenting  thereto,  in  or  relating  to  any 
matter  connected  with  the  affairs  of  any  prison. 
And  in  any  investigation  or  inquiry  lawfully  made 
by  any  inspector,  he  may  issue  subpoenas  to  compel 
witnesses  to  attend  and  testify,  or  to  produce  books 
and  papers  or  other  instruments  of  evidence  before 
him,  in  the  same  manner,  and  with  like  effect,  and 
with  the  same  power  to  punish  for  disobedience,  as 
is,  or  may  be  authorized  by  law  in  respect  to  trials 
before  justices  of  the  peace. 

This  and  the  preoedlng  section  are  reoommendod  aa 
subatitutes  for  the  existing  provisions  of  Laws  of  1847, 
ch.  460,  §  34)  subd.  6,  as  amended  Laws  of  1855,  clu 
652,  g  1 ;  Laws  of  1849,  ch.  133,  §  1,  and  Lams  of  1849, 
ch.  133,  §  2,  as  amended  Laws  of  1854,  ch.  240,  §  10. 
Those  provisions  are  as  follows: 

*'■  The  inspectors  shall  have  power  to  inquire  into  anf 
improper  conduct,"  Ac.,  "and  for  that  purpose  to  issue 
subposnas  to  compel  the  attendance  of  witnesses,  and 
-  the  production  before  them  of  books,  writings  and  papers, 
in  the  same  manner,  and  with  Uke  effect,  and  subject  to 
the  same  penalties  for  disobedience,  as  in  cases  of  trial 
before  justices  of  the  peace,  and  to  examine  anj  person 
or  persons  who  may  be  brought  before  them  aa  such 
witnesses." 

Laws  of  1847,  ch.  460,  §  34,  as  amended  Laws  of  1855, 
ch.  552,  %  1. 

"The  president  of  the  board  of  inspectors  of  state 
prisons  shall  have  power  to  administer  oaths  and  to  take 
affidavits  in  all  matters  pertaining  to  the  fiscal  affairs, 
business  transactions,  discipline  or  govemmenl  of  said 
state  prisons." 

Lcsm  0/1849,  ch.  133,  g  1. 

"  In  like  manner,  any  inspector  of  state  prisons  may 
administer  oaths,  and  take  affidavits  in  all  matters  relat- 
ing to  the  affairs  of  the  state  prison  under  his  charge, 
and  for  that  purpose  shall  have  power  to  issue  subpoenas 
to  compel  the  attendance  of  witnesses,  and  the  pro- 
duction before  him  of  books,  papers  and  writinga,  in 
the  same  manner,  with  the  like  effect,  and  subject  to  the 
same  penalties  for  disobedience,  as  in  cases  of  trial  before 
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joatioes  of  the  peace,  and  to  examine  any  person  or  per- 
sons who  may  be  brought  before  him  as  such  witnesses." 

Xotfa  0/  1849,  ch.  133,  §  2,  as  amended  Laiwa  of  1854, 
cfa.  240,  §  10. 

These  provisions,  it  will  be  seen,  in  effect,  vest  the 
power  to  issue  subpcenas  to  witnesses  to  attend  before 
the  hoaird,  in  the  board  as  a  body.  The  commissioners 
propose  that  it  be  vested  in  the  preaHeiO^  as  the  proper 
person  actually  to  exercise  iL  The  existing  law  confines 
the  power  of  an  inspector  in  taking  voluntary  oaths,  to 
those  which  relate  to  the  prison  under  his  charge.  No 
reason  is  perceived  why  a  voluntary  oath  rolative  to  the 
affairs  of  any  prison  may  not  be  taken  beforo  any  inspeo- 
tor. 

S  844.  Each  inspector  must  spend  at  least  one  Baties  oi 
week  at  the  prison  assigned  him,  at  least  once  in  inspecton* 
each  month,  which  shall  be  within  the  first  fifteen 
days  of  the  month,  except  in  the  months  when  the 
quarterly  meetings  occur;  and  at  that  time  must 
diligently  examine  and  inquire  into  the  condition  of 
sach  prison  and  give  such  instructions  in  writing,  for 
its  government  and  discipline,  being  consistent  with 
tlie  laws  of  this  state  and  the  general  regulations , 
established  by  the  inspectors,  as  he  deems  necessary 
and  expedient.  TSo  inspector  can  draw  his  salary, 
until  he  has  made  and  filed  with  the  comptroller  an 
affidavit  that  he  has  performed  such  duty.  He  must 
keep  a  journal  of  his  proceedings  at  each  monthly  or 
other  visitation,  and  report  the  same  to  the  board  of 
inspectors  at  their  first  joint  meeting  thereafter. 
Snch  journal  shall  also  be  entered  by  the  clerk  in  the 
book  of  the  proceedings  of  the  board  of  inspectors 
kept  in  the  prison  to  which  the  journal  relates. 

Laua  of  1847,  ch.  460,  §  35,  as  amended  Loms  af 
1860,  ch.  399,  §  1. 

%  845.  The  inspector  in  charge  at  each  prison  must  Bxamin*. 
examine  the  books  of  the  store  keeper  or  kitchen  b^b^or 
keeper,  and  compare  the  books  kept  by  him  with  the  «?'*  ^"^ 
otigmal  bills  taken  by  the  warden  at  the  time  of  puiv 
chasmg  the  goods,  and  as  they  agree  or  disagree, 
must  certify  on  the  books  accordingly. 

See  Lam  of  1865,  ch.  552,  §  4. 
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g  846.  No  inspector  can  hold  any  other  appoint- 
ment connected  with  any  prison,  be  interested  directly 
or  contract  ^p  indirectly  in  any  contract  for  the  employment  of 
any  convicts,  or  the  supply  of  provisions,  or  the 
purchase  of  materials,  for  any  prison. 

Lam  of  1847,  oh.  460,  §  39. 
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GENBBAL  PBOVTSIONS  KBLATIVB  TO  OFPIOBBS  OP  THE 

VABIOUS  STATE  PBISONS. 

SEOnoN  847.  Designation  of  officers  of  the  state  prisons. 

848.  Who  are  not  eligible  to  office  at  the  state  prisons. 

849.  Inspectors  may  make  temporary  appointments  to  fiU  vacan- 

cies. 

850.  Appointments  must  be  entered  in  joumaL 
861.  Oath  of  office. 

852.  Official  bond. 

853.  Bond,  where  to  be  filed. 

854.  Salaries. 

855.  How  paid. 

«  856.  Traveling  expenses  to  be  audited  and  allowed. 

857.  Officers  to  support  them8elve& 

858.  Officers  cannot  give  evidence  of  debt. 

859.  Official  reports  must  be  verified. 

860.  Time  of  making  reports. 

861.  Officers  not  to  be  interested  in  contracts. 

S  847.  The  inspectors  shall  appoint  the  following 
officers  of  the  state  prisons  : 

1.  One  warden  of  each  prison ; 

2.  One  principal  keeper  of  each  prison ; 

3.  One  matron  of  the  female  department  of  the 
Sing  Sing  prison ; 

4.  One  clerk  of  each  prison ; 

5.  One  chaplain  of  each  prison ; 

6.  Two  instructors  for  each  of  the  prisons  at  Anbom 
and  Sing  Sing,  and  one  for  the  Clinton  prison ; 

7.  One  instrnctor  for  the  female  department  of  the 
Sing  Sing  prison ; 

8.  One  physician  of  each  prison,  who  must  also 
perform  the  duties  of  surgeon ; 
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9.  One  stole  keeper  at  Sing  Sing  prison : 

10.  One  kitchen  keeper  at  Sing  Sing  prison ; 

11.  One  kitchen  keeper  at  each  of  the  Auburn  and 
Olinton  prisons,  who  must  also  perform  the  duties  of 
stoiekeeper ; 

12.  So  many  keepers  at  each  prison  as  the  insx)ec- 
tors  deem  it  expedient  to  employ ;  but  not  exceeding 
the  proportion  of  one  keeper  to  twenty-four  male 
convicts; 

13.  So  many  assistant  matrons  of  the  female  de^ 
partment  of  the  Sing  Sing  prison  as  the  inspectors 
deem  it  expedient  to  employ,  but  not  exceeding  the 
proportion  of  one  assistant  matron  to  twenty-four 
female  convicts. 

See  Lams  of  1847,  ch.  460,  §  40,  as  amended  Loadb  of 
1860,  ch.  399,  §  9. 

The  act  of  1847,  authorized  the  appointment  at  each 
Btate  prison,  of  an  "agent"  whose  duties  were  to  be 
confined  exclusively  to  the  financial  concerns  of  the 
prison,  and  of  a  principal  keeper  to  be  denominated  a 
warden,  whose  duties  were  to  be  ezdusivelj  confined  to 
the  government,  discipline  and  police  regulation  of  the 
prison.  (XatM  of  1847,  ch.  460,  §§  40,  47,  62.) 

In  1854,  it  was  enacted  that  "  the  office  of  warden  and 
agent  of  the  Auburn  and  Sing  Sing  prisons  is  abolished, 
and  the  duties  of  agent  and  warden  of  each  of  the  said 
state  prisons,  as  now  prescribed  by  law,  shall  be  per^ 
formed  bj  one  person,  who  shall  be  known  as  the  agent  « 

and  warden,  and  shall  receive,  in  consideration  of  the 
increase  of  duties  prescribed  by  this  act,  an  additional 
compensation  of  two  hundred  and  fifty  dollars  per  annum, 
payable  monthly;  there  shall  also  be  appointed  by  the 
inspector  of  state  prisons  for  each  of  the  prisons  at 
Auburn  and  Sing  Sing,  some  suitable  person  who  shall 
be  designated  and  known  as  principal  keeper,  and  whose 
duty  it  shall  be  to  obey  and  carry  into  effect  all  such 
orders  and  directions  as  he  may  receive  from  the  agent 
and  warden,  as  to  the  management  and  discipline  of  the 
prison,  not  inconsistent,"  ftc,  &o.  {Jjjum  of  1864,  ch. 
240,  g  3.) 

The  commissioners  have  not  observed  any  statute 
abolishing  the  distinction  between  the  officers  of  agent 
and  warden  at  ClinJUm  prison.  It  appears,  however,  by 
the  report  of  the  prison  association  of  New  York,  cover- 
ing the  year  1863,  that  the  distinction  is  not  kept  up  at 
that  prison.     The  committee  of  the  association  who 
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inspected  the  Clinton  prison  say,  "  the  officers  who  are 
ooncemed  in  the  administration  of  the  government  and 
discipline  of  the  Clinton  state  prison  are  the  agent  and 
warden,  the  principal  keeper,  seventeen  subordinate 
keepers  and  twenty-five  guards. 

"  The  agent  and  warden  is  the  responsible  head  of  the 
institution,  both  in  respect  of  its  financial  aflkdrs  and  its 
government. 

"To  the  principal  keeper  are  committed  the  immediato 
superintendence  of  the  industries  of  the  prison,  and  the 
exercise  of  its  discipline.''  (Nm^centh  Atmual  Bqpori  0/ 
ihe  Prison  Assoc  of  N,  Y.,  Albany,  1864^  p.  161.) 

It  would  seem,  therefore,  that  no  practical  reasons 
exist  requiring  the  fiscal  affairs  of  either  prison  to  be 
directed  by  a  different  person  from  the  one  entrusted 
with  the  management  and  discipline  of  the  convicts. 
The  commissioners  have,  therefore,  provided  in  the  text 
for  the  appointment  of  a  single  officer  for  the  perform- 
ance of  both  classes  of  duties. 

No  good  reason  is  perceived  for  retuning  the  double 
name,  "agent  and  warden,"  to  designate  the  principal 
officer  of  the  state  prison.  This  name  was  employed  in 
the  act  of  1854  (ch.  240,  g  3),  undoubtedly,  in  order  that 
the  then  existing  provisions  of  law  in  which  the  separate 
duties  of  the  agent  and  of  the  warden  were  separately 
stated,  might  more  clearly  apply  to  the  newly  created 
officer  whom  it  was  intended  to  charge  with  botL  The 
name  warden  alone  is,  however,  appropriate  to  designate 
the  officer  to  whom  the  general  charge  of  a  public  insti- 
tution is  committed.  Jacobs  defines  the  term  to  mean 
"he  that  hath  the  keepmg  or  charge  of  any  persons  or 
things  by  office."  (Law  JHct.)  And  an  examination  of  the 
statutes  of  other  states  shows  that  the  term  is  firequently 
used  as  applicable  to  a  single  person  charged  with  the 
financial  management  as  well  as  with  the  grovemment  of 
a  prison.  Thus,  in  Maryland,  the  governor  bienniallf 
appoints  a  warden  of  the  Maryland  penitentiary,  who,  in 
addition  to  the  government  and  discipline  of  the  conricts, 
is  charged  with  a  part  of  the  duties  heretofore,  in  this 
state,  assigned  to  the  agent.  (McL  Chde,  Pub,  Gtn.  2^487, 
and  seq,)  In  Rhode  Island  the  "warden"  of  the  state 
prison  appoints  subordinate  officers,  is  purveyor  of  sup- 
plies, purchases  materials  for  convict  labor  and  sells  the 
products  thereof,  keeps  accounts  of  all  expenses,  &&,  A& 
(Rev,  StxO,  of  R.  /.,  186*7,  683,  684.)  In  Massachusetts 
the  '^warden"  has  charge  and  custody  of  all  convicts  in 
the  state  prison,  and  is  required  to  employ  them  for  the 
benefit  of  the  state.  He  also  has  the  charge  and  costo^r 
of  the  prison,  with  eveiy  species  of  property  pertaining 
thereto,  is  treasurer  of  the  prison,  receives  and  pays  out 
all  money  granted  by  the  legislature  for  the  support 
thereof  and  is  required  to  keep  accounts  of  all  the  pro* 
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per^,  ezpeDses,  income,  business  and  oonoerns  of  the 
establishment  And  all  contracts  on  account  of  the  pri- 
son are  made  by  him,  subject  to  approval  hy  the  inspec- 
tors. {Rev,  Stat,  of  Mass.,  I860,  872-^8*74.)  In  Canada 
all  dealings  and  transactions  on  account  of  the  provincial 
penitentiary  of  Canada,  and  all  purchases  and  'contracts 
necessary  for  maintaining  and  carrying  on  the  establish- 
ment are,  by  law,  to  be  entered  into,  conducted  and 
executed  by  and  in  the  name  of  the  "  warden."  He  may 
'sue  and  be  sued  in  matters  relating  to  the  penitentiary 
by  bis  name  of  office  of  *Hhe  warden  of  the  provincial 
penitentiary."  He  has  entire  executive  control  and  man- 
agement of  all  the  concerns  of  the  penitentiary;  and, 
among  other  duties,  designates  the  employment  of  con- 
victs, makes  all  purchases,  sales  and  contracts,  under 
the  advice  and  instructions  of  the  board  of  inspectors, 
keeps  accounts  of  tlie  financial  and  other  transactions  of 
the  prison,  Ac.,  &c  {Conaol.  Siai,  of  Canada^  1859,  1181- 
1184.) 

Believing  that  both  usage  and  convenience  recommend 
the  use  of  the  name  "warden"  instead  of  "agent  and 
warden,"  now  employed  in  the  statute  book,  the  former 
has  been  employed  throughout  the  sections  in  the  text 
This  change  in  the  law  renders  it  proper  to  omit  several 
provisions  found  in  the  present  statutes.  See  note  to 
section  862. 


S  848.  fTo  person  can  be  appointed  to  any  office  in  who  are 
a  state  prison,  who  is  under  the  age  of  twenty-one  to  omce  at* 
years,  or  who  is  related  to  either  of  the  inspectors  pn-oM. 
holdiDg  office  as  such  at  the  time  of  his  appointment, 
by  consanguinity  or  affinity  within  the  third  degree. 

See  Laws  of  184*7,  ch.  460,  §  38;  and  Laws  of 
1863,  ch.  465,  §  4. 

S  849.  Each  inspector  may  suspend  any  officer  inspectors 

may  make 

appointed  by  the  board  for  cause,  and  may  make  ^^^^ 
temporary  appointments  to  supply  any  vacancies  in  gf "2^^. 
oflBce  at  the  prison  under  his  special  charge.    Such  ^^ 
appointments  shall  be  in  force  until  the  next  meet- 
ing of  the  board  of  inspectors.    During  such  sus- 
pension the  officer  suspended  shall  not  receive  any 
remuneration  whatever.     Whenever  any  inspector 
has  suspended  any  officer   he   must   immediately 
notify  the  other  inspectors  of  such  suspension,  and 
of  the  causes  for  which  sudi  suspension  is  made, 
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and  request  a  meeting  of  the  board  to  be  held  within 
ten  days  after  such  notice  is  given,  for  the  purpose 
of  considering  the  same.  Two  of  the  inspectors 
attending  such  meeting  shall  have  power  to  confirm 
or  disapprove  such  suspension. 

Lam  of  184*7,  ch.  460,  §  36,  aa  amended  Lobim  rf 
1860,  ch.  399,  §  2. 

Such  ap-         §  850.  Every  appoiutment  to  office  made  by  an 

pointmoiits 

SSSi^  inspector  must  be  by  him  immediately  entered  in 
injoumaL  the  joumal  of  his  proceedings  kept  at  the  prison 
where  such  appointment  is  made,  and  must  specify 
the  particular  vacancy  which  the  same  is  intended  to 
fill ;  and  written  notice  thereof  must  be  by  him  im- 
mediately given  to  the  warden  of  such  prison. 
Every  appointment  or  removal  made  by  the  inspec- 
tors must  be  by  them  entered  in  the  regular  minutes 
of  the  meeting  at  which  the  same  is  made,  and  like 
notice  thereof  given  to  the  warden  of  the  prison 
affected  thereby ;  and  if  such  appointment  or  remo- 
val relates  to  a  prison  other  than  that  at  which  such 
meeting  shall  be  held,  a  copy  of  the  entry  of  such 
appointment  or  removal,  signed  by  them  or  a 
majority  of  them,  must  be  immediately  transmitted 
to  the  warden  of  the  prison  affected  thereby,  and 
entered  by  the  clerk  in  the  book  of  record  of  inspec- 
tors' meetings  kept  at  such  prison.  The  warden  of 
each  prison,  in  every  account  rendered  to  the  comp- 
troller, must  note  all  changes  in  the  officers  of  such 
prison  made  since  rendering  his  account  next  pre- 
vious thereunto. 

Ums  0}  1847,  ch.  460,  §  37,  as  amended  Idsm  o/ 
1860,  ch.  399,  g  3. 

OAth  Of  S  851.  Each  of  the  officers  mentioned  in  section 

""^  847,  before  entering  upon  the  duties  of  his  office, 
must  take  and  subscribe  the  oath  of  office  prescribed 
by  the  constitution  of  this  state.  Such  oath  may  be 
taken  and  subscribed  before  any  officer  authorized 
by  law  to  take  and  administer  an  oath,  and  must  be 
filed  in  the  office  of  the  clerk  of  the  comity  in  whidi 
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the  prison  for  which  snch  officer  is  appointed  is 
situated* 

See  Lam  of  1847,  ch.  460,  §  42. 

S  ft52.  Each  of  the  following  officers  of  the  state  gfflci*i 
prisons,  before  entering  upon  the  duties  of  his  office, 
mnst  execute  a  bond  to  the  people  of  this  state,  with 
sufficient  sureties  to  be  approved  by  the  insi)ector 
in  chaise,  in  the  penal  sum  mentioned  below,  for  the 
faithful  performance  of  his  duties  according  to  law : 

1 .  Each  warden  must  execute  such  a  bond  in  the 
penal  sum  of  twenty-five  thousand  dollars ; 

2.  'Hie  store  keeper  of  the  Sing  Sing  prison,  and 
the  kitchen  keepers  of  Aubom  and  fHinton  pnaoDS 
must  execute  such  a  bond  in  the  penal  sum  of  six 
thoosand  dollars ; 

3.  Each  principal  keeper  must  execute  such  a  bond 
in  the  penal  sum  of  five  thousand  dollars ; 

4.  Each  clerk  must  execute  such  a  bond  in  the 
penal  sum  of  four  thousand  dollars ; 

5.  The  matron  of  the  female  department  of  the  Sing 
Sing  prison,  must  execute  such  a  bond  in  the  penal 
snm  of  three  thousand  dollars ; 

6.  The  kitchen  keeper  of  the  Sing  Sing  prison, 
must  execute  such  a  bond  in  the  penal  sum  of  three 
thousand  dollars. 

See  Law8  of  1847,  ch.  460,  §  43 ;  Hid.,  §  66 ; 
IbidL^  §  66.  subd  3,  as  amended  L(W)9  of  1855, 
ch.  522,  §  4,  subd.  10,  and  §  6. 

S  863.  The  various  bonds  required  by  the  last  sec-  Bond 

•^  -1  •;  whereto 

tion  must  be  filed  in  the  office  of  the  comptroller  of  ^  ^^ 
tins  state. 

%  854.  The  annual  salaries  of  the  different  officers,  saiuiefl. 
teachers  and  guards  at  the  various  state  prisons,  are 
as  follows : 

1.  That  of  each  of  the  wardens,  eighteen  hundred 
dollars; 

2.  That  of  each  of  the  principal  keepers,  twelve 
himdred  dollars ; 
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3.  That  of  each  of  the  clerks,  twelve  handled  dol- 
lars; 

4.  That  of  each  of  the  physicians,  twelve  hundred 
dollars; 

5.  That  of  each  of  the  chaplains,  one  thoosand 
dollars; 

6.  That  of  each  of  the  keepers  whose  salaries  are 
not  otherwise  prescribed  by  this  section,  seven  hun- 
dred and  twenty  dollars ; 

7.  That  of  each  of  the  instructors,  one  hundred 
and  fifty  dollars ; 

8.  That  of  the  guards  at  each  prison,  five  hundred 
and  fifty  dollars ; 

9.  That  of  the  store  keeper  at  the  Sing  Sing  prison, 
one  thousand  dollars ; 

10.  That  of  the  kitchen  keeper  at  the  Sing  Sing 
prison,  one  thousand  dollars ; 

11.  That  of  each  of  the  kitchen  keepers  at  the 
Auburn  and  OUnton  prisons,  one  thousand  dollars ; 

12.  That  of  the  matron  at  the  female  department 
of  the  Sing  Sing  prison,  six  hundred  and  sixty  dol- 
lars; 

13.  That  ot  each  of  the  assistant  matrons  at  the 
female  department  of  the  Sing  Sing  prison,  five  hun- 
dred and  forty  dollars ; 

14.  That  of  the  instructress  at  the  female  depart- 
ment of  the  Sing  Sing  prison,  one  hundred  and  fifty 
dollars. 

The  commissionera  have  inteaded  to  oontiiiae  the  ntM 
of  compensation  prescribed  bj  the  existing  law,  and  an 
not  to  be  understood  as  making  any  reoommendatioa 
upon  the  subject  All  questions  as  to  the  proper  amount 
of  the  various  salaries  are  proper  to  be  left  to  the  ooon- 
mderation  of  the  legislaturo  at  the  time  when  the  Code 
shall  come  before  them  for  examination.  The  above 
salaries  oorrespond  with  those  prescribed  by  Xowt  </ 
1864  ch.  300.  All  are,  however,  reduoed  to  annual 
rates;  and  the  phraseology  and  airangemeiit  of  the 
statute  of  1864,  Is  also  modified,  to  harmonise  it  more 
perfectly  with  the  other  parts  of  the  Coda 
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The  previous  Iftws  on  the  8nb|ect  of  Balaries  of  priBOQ 
ofBoers,  are  chleflj  Lanoa  of  1847,  ch.  460,  §  66 ;  Lcum  of 
1849,  ch.  141,  §  6;  and  Lam  o/1862,  ch.  403,  §  2. 

%  856.  The  salaries  of  the  officers  and  guards  of  the  How  paid. 
state  prisons  are  payable  monthly  at  the  end  of  each 
month.    The  warden  of  each  prison  must  pay  the 
salaries  of  the  officers  and  gaards  at  his  prison  out  of 
the  funds  thereof. 

See  Lam  of  1847,  ch.  460,  g§  66,  6t. 

§866.  The  comptroller  is.  hereby  authorized  to  Tiraveiing 
audit  and  allow,  from  time  to  time,  all  necessary  Jj^f"**** 
traveling  expenses  and  subsistence  of  the  warden  of  •^^^^ 
each  state  prison,  when  necessarily  traveling   on 
official  business,  or  when  the  attendance  of  such 
warden  is  required  at  the  seat  of  government ;  the 
necessity  of  such  travel  and  attendance  to  be  de- 
cided by  the  comptroller,  and  the  accounts  when 
audited  to  be  paid  by  the  treasurer  on  the  warrant 
of  the  comptroller. 

Laws  qf  1847,  ch.  460,  §  68. 

%  867.  The  wardens  and  other  officers,  and  the  oflom  to 
guards  of  the  respective  prisons  must  support  them-  ^^x.^ 
selves  from  their  own  salaries  and  resources,  and 
shall  not  receive  any  perquisites  or  emoluments  for 
their  services  other  than  the  comi>ensation  provided 
in  this  chapter,  except  that  the  wardens,  physicians 
and  chaplains  shall  keep  their  offices  at  the  respec- 
tive prisons,  and  that  the  warden  shall  reside  therein 
and  they  shall  all  be  furnished  with  the  fuel  for  their 
offices,  and  those  who  are  required  to  reside  in  the 
prison,  for  themselves  and  families,  from  the  stock 
provided  for  the  use  of  the  state ;  and  from  the  same 
stock  the  warden  shall  furnish  fuel  for  the  barracks 
of  the  guards. 

Lam  of  1847,  ch.  460,  g  69. 

S  858.  No  warden  or  other  officer  of  either  of  the  <>*<*™^^ 

w  cannot  giTe 

state  prisons  of  this  state  shall  give  any  note,  draft  |ebt^^  ^ 
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or  other  evidence  of  debt,  except  a  check  on  the  bank 
selected  as  the  depository  of  the  prison  funds,  as  pre- 
scribed by  section  874,  and  such  drafts  as  are  author- 
ized by  law,  in  payment  for  any  article  purchased  for 
either  of  the  prisons,  and  signed  by  him  or  them  indi- 
vidually or  in  their  official  capacity ;  nor  shall  any 
such  warden,  or  other  officer,  sign  any  paper  as 
warded  for  the  purpose  or  with  the  intent  of  putting 
or  having  the  same  put  in  circulation  for  any  purx>ose 
whatever,  nor  give  any  credit  to  any  contractor  for 
money  due  to  any  of  the  prisons. 

Lam  of  1864,  ch.  240,  §  11. 

ofliciti  §  859.  Every  officer  of  a  prison  who  is  required  by 

mMuTe      law  to  make  any  report  or  render  any  statement  of 

^"  account  in  writing,  for  which  no  particular  form  of 

attestation  or  veribQication  is  prescribed  by  law,  must 

verify  every  such  report  or  account  by  his  affidavit  that 

the  same  is  just  and  true. 

Suggested  as  a  substitute  for  Lam  of  1855,  ch.  562, 
§  8,  which  is  as  follows : 

"  All  officers  of  either  of  the  prisons,  who,  under  any 
section  of  this  act,  or  of  any  act  of  which  this  is  amen- 
datory, whose  duty  it  is  to  report  annually,  quarterly  or 
monthly  to  the  governor,  secretazy  of  state,  comptroller, 
inspector  or  inspectors  of  state  prisons,  or  to  the  agent 
and  warden  of  either  of  the  prisons,  will  hereafter  be 
required  to  attest  the  same  by  his  or  her  affidavit  tliat 
such  report  is  just  and  true.** 

miSfDl  g  860.  All  reports  required  by  law  to  be  made 

reports. 

annually  to  the  inspectors  of  state  prisons,  or  to  the 
secretary  of  state,  by  any  officer  of  the  prisons  must 
be  made  up  to  and  including  the  thirtieth  day  of 
September  of  each  year,  and  must  be  delivered  on 
or  before  the  first  day  of  December  in  each  year. 

Laws  of  1857,  ch.  94,  §  3. 

tobfi" '*°*      g  861.  No  inspector  or  officer  employed  at  either 
oon^cta."    of  the  prisons  shall  be  directly  or  indirectly  inter- 
ested in  any  contract,  purchase  or  sale  for,  by  or  on 
account   of  such  prison,  nor   shall  any  inspector, 
officer,  keeper  or  guard,  or  other  person  employed 


OF  THE  STATE  OF  NEW  TORK.  819 
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at  such  prison,  accept  any  present  from  any  con- 
tractor or  contractor's  agent,  either  directly  or 
indirectly,  nor  shall  any  person  whatever,  convey 
into  either  of  the  prisons  of  this  state,  any  article 
for  the  use  of  the  convicts  prohibited  by  the  roles 
of  the  inspectors  or  by  the  laws  of  the  state. 

Laavs  of  1847,  ch.  460,  §  83,  as  amended  Lazos  of  1856, 
ch.  562,  §  10.  The  clause  "any  person  violating  this 
section  shaU  be  deemed  goilty^  of  a  misdemeanor  and 
punishable  as  such,"  found  at  the  end  of  the  original 
section,  is  omitted  as  unnecessary  in  view  of  the  pro- 
visions of  sections  215  and  216  of  this  Code. 


OHAPTEE  rV. 

TEB  WABDEKS. 

« 

SscnoH  862.  Warden  must  reside  at  the  prison. 

863.  Must  attend  to  fiscal  concerns  of  prison. 

864.  Hay  make  contracts. 

865.  Must  superintend  manufactures,  ko, 

866.  Must  purchase  requisite  materials. 

867.  Must  take  bills  and  affidavits  of  all  purchases  made  for  the 

prison. 

868.  Must  collect  debts  due  the  prison. 

869.  Must  take  charge  of  moneys  and  effects  of  convicts. 

870.  Must  provide  discharged  convicts  with  certain  sums  of 

money. 

871.  May  draw  money  from  the  treasury. 

872.  May  draw  money  from  the  literature  fund. 

873.  Must  furnish  bibles  and  hymn  books. 

874.  Must  deposit  moneys  received,  in  bank. 

875.  Must  keep  regular  accounts. 

876.  Must  report  estimates  in  advance  of  incurring  expenses. 

877.  Must  render  account  to  the  inspectors. 

878.  Must  make  monthly  report  to  the  comptroller  of  receipts 

and  expenditures. 

879.  Must  file  copies  of  contracts. 

880.  Must  advertise  useless  property  for  sale. 

881.  Must  pay  sheriff  for  transporting  convicts. 

882.  Must  superintend  the  prisons. 

883.  Must  keep  a  time  book. 

884.  Must  instruct  the  keepers. 
886.  Must  daily  examine  the  prison. 

886.  Must  make  rules  for  the  subordinate  officers. 

887.  Must  keep  a  daily  journal 

888.  May  suspend  subordinate  officers. 
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889.  Must  reoelTe  certain  convicts. 

890.  Must  admit  the  inspectors  to  visit  the  prison. 

891.  Must  make  a  monthly  report  to  the  inspectors. 

892.  Must  communicate  discovery  of  insanity  of  offenders  to  the 

governor. 

893.  Requisites  of  the  warden's  monthly  accounts. 

894.  His  accounts  must  be  audited  by  the  comptroller. 

895.  Penalty  for  neglect  to  make  statement 

896.  Warden  liable  to  punishment  for  neglect  or  breach  of  duty. 
89*7.  Farm  at  Sing  Sing. 

898.  Beoeipts  of  warden  at  Sing  Sing. 

899.  Warden  at  Clinton  may  draw  arms  from  state  arsenal 

900.  May  sell  ore. 

901.  May  appropriate  waters  upon  the  prison  lands. 

Warden  g  862.  The  Warden  of  each  prison  most  reside  in 

miiBt  reside 

'riron  *^®  prison  to  which  he  is  appointed,  and  attend  it 
constantly,  except  when  absent  while  performiDg 
some  necessary  dnties  connected  with  his  office. 

The  sections  of  this  chapter  which  define  the  dntiee 
of  the  warden  have  been  framed  so  as  to  present  at  a 
single  view  the  duties  now  imposed,  by  several  distinot 
provisions  of  statute,  upon  tilie  agents,  or  wardens,  of 
the  state  prisons;  prescribing  them,  in  conformity  with 
the  change  of  phraseology  recommended  in  earlier  Be^ 
tions  (see  section  84t  and  note),  as  the  duties  of  the 
warden.  The  provisions  are  chiefly  founded  on  Zotos  (^ 
1847,  ch.  460,  §  48;  iUdL,  g  53;  Lama  of  1854,  ch.  240, 
§4;  iUd,  §5;  Zouwo/ 1860,  ch.  399,  §  6;  /Hil,§10. 
The  following  provisions  of  existing  laws  are  omitted, 
as  superseded  by  the  measure  proposed  of  uniting  the 
powers  and  duties  of  agent  and  warden,  in  one  officer 
to  be  denominated  "  warden : " 

'*  Whenever  any  number  of  convicts  in  any  state  prison 
shall  be  less  than  three  hundred,  the  warden  of  the 
prison  shall  have  all  the  powers  and  perform  all  the 
duties  herein  imposed  upon  the  agent" 

Lfsws  of  1847,  ch.  460,  §  41. 

*'  The  duties  of  the  agent  of  each  of  the  state  pvisoos 
shall  be  confined  exclusively  to  the  financial  coQcerns 
thereof.  He  shall  have  the  exclusive  disposal  of  the 
services,  and  shall  designate  the  employment  of  aU  the 
convicts,  but  shall  exercise  no  control  over  their  disdplme 
or  government,  nor  shall  he  interfere  in  the  govemmeDt 
of,  or  exercise  any  control  over  the  officers  of  such  priflon, 
other  than  to  require  them  to  keep  a  correct  dail^  aooouot 
of  the  labor  of  the  convicts  under  their  charge,  and  to 
report  the  same  to  him  at  such  periods  as  he  shall  re- 
quire." 

IMd.,  §  47. 
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"The  duties  of  the  wardens  of  each  of  the  state  prisons 
shall  be  exclusively  confined  to  the  government,  discipline 
and  police  regulation  of  the  same.^ 

Ibid.,  %  52. 

"  Whenever  there  shall  exist  a  vacancj  in  the  o£Qce  of 
agent  of  either  of  the  prisons,  all  the  powers  and  duties 
of  such  agent  shall  devolve  upon,  and  be  executed  by 
the  warden  of  said  prison,  until  such  vacancy  shall  be 
filled." 

Ibid,  §  54. 

"The  agent  of  each  prison  shall  possess  all  the  powers, 
and  discharge  all  the  duties  of  the  warden  of  the  prison, 
during  a  vacancy  in  the  office  of  warden,  or  disability  in 
the  warden  from  any  cause  to  act" 

Jbid.,  §  55. 

"The  person  holding  the  office  of  agent  and  warden 
herein  before  mentioned  shall  perform  all  the  duties 
heretofore  by  law  imposed  upon  the  person  holding  the 
office  of  agent  of  either  of  the  state  prisons  of  this  state, 
and  also  all  the  duties  heretofore  by  law  imposed  upon 
the  person  holding  the  office  of  warden  of  either  of  the 
state  prisons;  and  such  agent  and  warden  shall  in  all 
cases  be  appointed  by  the  inspectors  of  state  prisons,  to 
hold  the  office  under  the  same  restrictions  and  qualifica- 
tions as  are  by  law  imposed  in  the  appointment  of  an 
agent  of  a  state  prison." 

Law6  of  1854,  ch.  240,  §  16. 

S  863.  The  warden  must  attend  to  the  fiscal  and  Most  attend 

<*'  t6  fiscal 

business  concerns  of  the  prison,  and  use  his  best  Jf^irteoL 
endeavors  to  defray  all  the  expenses  of  the  prison 
by  the  labor  of  the  convicts.  All  the  fiscal  and 
business  concerns  of  each  prison  shall  be  conducted 
by  and  in  the  name  of  the  warden  thereof,  who  has 
control  over  all  matters  of  finance  relating  to  the 
prison,  subject  to  the  directions  and  supervision  of 
the  board  of  inspectors.  Each  warden  has  capacity 
to  sue  in  any  court,  and  institute  and  prosecute  any 
legal  proceedings,  in  all  matters  concerning  his  pri- 
son, by  his  name  of  office,  and  by  that  name  may 
recover  all  sums  of  money  due'  from  any  person  to 
any  former  agent  or  warden,  or  agent  and  warden  of 
the  prison,  or  due  to  the  state  on  account  of  such 
prison.  But  it  shall  not  be  lawful  in  any  such  suit 
or  action,  for  any  defendant  to  plead  or  give  in 
evidence  any  offset  or  matter  by  way  of  recoupment 

41 
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Hay  make 
contracts. 


(except  for  payments  made  and  not  credited  to  such 
defendant)  or  to  recover  any  judgment  against  such 
warden  in  such  suit  or  action,  other  than  for  the  costs 
and  disbursements  therein. 

See  Ijaws  of  184*7,  ch.  460,  §  48;  Lam  of  1854, 
ch.  68,  as  amended  Lawa  of  1860,  ch.  399, 
§8. 

g  864.  The  warden  may  make,  under  the  direction 
of  the  inspectors,  in  the  manner  hereinafter  provided, 
contracts  for  the  employment  of  the  convicts,  and 
for  furnishing  the  necessary  supplies  for  their  sup- 
port; but  no  contract  can  be  entered  into  by  the 
warden  of  either  of  the  state  prisons,  for  the  hire  or 
labor  of  the  convicts,  or  for  supplies  for  their  sup- 
port, or  for  any  purpose  whatever,  unless  the  same 
shall  have  been  approved  by  a  m^ority  of  the  in- 
spectors, who  must  be  present  in  all  cases  at  such 
lettings. 

Laws  of  184*7,  ch.  460,  g  48,  subd.  3,  as  amended 
Laws  of  1854,  ch.  240,  §  4. 

§  865.  The  warden  must  superintend  all  manufac- 
turing and  mechanical  business  that  may  be  carried 
on  in  the  prison,  receive  the  articles  to  be  manufac- 
tured, and  sell  and  dispose  of  the  same  for  the  benefit 
of  the  state. 

Lam  of  184*7,  ch.  460,  §  48,  subd.  4. 

Mnst  pnr-        g  866.  The  warden  must  purchase  such  raw  mate- 
sue  mate-    rials  as  may  be  necessary  to  be  manufactured  by  the 
convicts. 

Lam  of  184*7,  cL  460,  §  48,  subd.  6. 


Mast  Bnper- 
intend 
manufiu- 
tores,  Jbc 


Most  take 
bills  and 
affldavlta 
of  aUpiu> 
chases 
made  for 
theprisoa 


§  867.  The  warden  must  take  bills  and  receipts  in 
duplicate  for  all  supplies  and  materials  for  the  prison, 
purchased  by  or  for  him,  at  the  time  of  such  purchase, 
and  take  bills  and  receipts  for  all  services  that  shall 
be  rendered  for  either  of  the  prisons,  at  the  time  of 
making  payment  therefor.  The  person  to  whom  any 
bill  shall  be  paid  by  any  warden  must  in  all  cases 
make  and  subscribe  an  affidavit,  to  be  sworn  to  before 
some  person  duly  authorized  by  law  to  take  the  same, 


OF  THE  STATE  OF  NEW  YORK.  ggg 

stating  that  such  accomits  and  the  articles  therein 
specified  were  actually  furnished  as  charged;  that 
neither  the  warden,  nor  any  person  for  him  or  in  his 
behalf,  had  any  pecuniary  or  other  interest  in  the 
articles  sold,  or  in  the  profits  thereof;  that  no  com- 
missions, presents  or  profits  were  paid,  or  agreed 
or  promised  to  be  paid  in  the  future  to  him  or  to 
any  person  for  him-;  that  the  receipt  signed  represents 
the  correct  amount  due ;  that  the  articles  included  in 
such  account  were  sold  at  fair  cash  market  prices, 
and  that  the  person  deposing  has  actually  received 
the  full  amount  in  cash  from  the  warden.  And  no 
articles  purchased  for  the  use  of  either  prison  shall 
be  accepted,  or  a  receipt  given  therefor,  unless  accom- 
panied by  a  proper  bill  of  the  same,  verified  as  above 
stated,  and  ascertained  to  be  correct.  The  original 
bills  must  be  delivered  to  the  clerk  and  the  dupli- 
cate bills  for  supplies  or  materials  furnished  must  be 
marked  "  duplicate,"  and  delivered  to  the  store  keeper 
or  kitchen  keeper. 

See  Laws  of  1854,  cK  240,  §  6,  as  amended  Lcods 
of  1860,  ch.  399,  §  10;  also  Laws  of  1865, 
ch.  552,  §  4. 

g  868.  The  warden  must  enforce  the  payment  of  Mnstcouect 
all  debts  due  to  the  prison  as  soon  and  with  as  little  ^epr&n. 
delay  as  possible.  But  with  the  approbation  of  the 
inspector  having  at  the  time  charge  of  the  prison,  he 
may  accept  any  security  from  any  debtor,  on  grant- 
ing him  time,  that  he  deems  conducive  to  the  interest 
of  the  state. 

See  Laws  of  184Y,  ch.  460,  §  48,  subd.  *l.  Subdivision  8 
of  this  section  was  repealed  by  Laws  of  1854,  ch.  240, 
§12. 

§  869.  The  warden  must  take  charge  of  all  moneys  mmi  take 
and  other  articles  which  may  be  brought  to  the  prison  ^gsjysand 
by  convicts,  and  cause  the  same  immediately  on  the  «>»^*ctfl. 
receipt  thereof,  to  be  entered  by  the  clerk  among 
the  receipts  of  the  prison.    Such  moneys  and  other 
articles,  whenever  the  convict  from  whom  the  same 
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Mnst  pro- 
vide diB- 
charsed 
oonvictB 
"With  cer- 
tain same 
of  money. 


were  received  is  discharged  from  prison,  or  the  same 
are  otherwise  legally  demanded^  must  be  returned 
by  the  warden  to  such  convict  or  other  person  legally 
entitled  to  the  same^  and  proj>er  vouchers  taken  there- 
for. And  for  such  money  as  any  convict  or  any 
other  i)erson  for  him  may  have  so  deposited,  he  shall 
be  entitled  to  receive  interest  at  the  rate  of  six  per 
cent  from  the  time  of  such  deposit  until  payment. 

See  Laws  of  1847,  ch.  460,  §  48,  subd.  9,  as 
amended  Lawn  of  I860,  ch.  399,  §  6. 

g  870.  The  warden  must  furnish  to  each  convict 
who  shall  be  discharged  from  prison  by  pardon  or 
otherwise,  necessary  clothing,  not  exceeding  ten  dol- 
lars in  value,  and  such  sura  of  money,  not  exceeding 
upon  an  average  three  dollars  to  each  convict,  as  he 
deems  proper  and  necessary,  and  the  sum  of  three 
cents  for  each  mile  for  which  it  may  be  necessary  for 
such  convict  to  travel  to  reach  the  place  of  his  resi- 
dence, and  if  he  has  no  residence  within  the  state,  to 
the  place  of  his  conviction ;  and  also  any  sum  which 
shall  stand  to  the  credit  of  the  convict  for  any  extra 
work  which  he  may  have  performed;  of  which  an 
account  shall  be  kept,  under  such  regulations  as  the 
inspectors  shall  prescribe.  But  the  allowance  of  any 
such  additional  sum  may  be  made  dependent  on  the 
good  behavior  of  the  convict. 

See  lAxm  of  184*7,  ch.  460,  §  48,  Bubd.  10;  also 
Laws  of  1862,  ch.  417,  §  5,  as  amended  Laws 
0/1863,  ch.  415. 

May  draw        g  871.  The  wardcu  may  draw  from  the  treasurer 

money  from 

the  treasury  of  the  statc,  by  a  Warrant  of  the  comptroller  upon 
the  treasurer,  in  favor  of  the  warden,  all  moneys 
appropriated  to  the  use  of  the  prison  under  his 
charge.  But  he  shall  not  draw  at  any  one  time,  or 
have  in  his  hands  oinaccounted  for  at  any  one  time, 
of  moneys  so  appropriated,  a  greater  sum  than  five 
thousand  dollars. 

Laws  of  1847,  ch.  48,  §  48,  subd.  11. 


g  872.  The  warden  may  draw,  each  and  every  year, 


May  draw 
money  from 

tare  ftmt    from  the  iucomc  of  the  literature  fund,  the  sum  of  one 
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hundred  dollars,  to  be  expended  in  the  purchase  of 
books,  maps  and  stationery,  for  the  use  of  the  con- 
victs. And  he  must  append  to  his  annual  report  a 
catalogue  of  such  prison  library. 

Lam  of  1847,  cbu  4*60,  §  48,  subd.  12. 

5  873.  The  warden  must  furnish,  at  the  expense  of  J5JJ*^*|5S^ 
the  state,  a  bible  and  hymn  book  to  each  convict.        SJjST"" 

See  Laws  of  1847,  ch.  460,  §  60,  subd.  3. 

5  874.  The  warden  must  deposit  all  moneys  re-  Ji?mone^ 
ceived  by  him  as  such  warden,  once  in  each  week,  to  SSlT®^  ^ 
the  credit  of  the  treasurer  of  the  state,  in  a  bank 
located  in  the  city  or  village  most  adjacent  to  the 
prison ;  and  he  must  send  to  the  comptroller,  weekly, 
a  statement  showing  the  amount  so  received,  and 
fiom  whom  and  when  and  for  what  received,  and  the 
days  on  which  the  deposits  were  made.  This  state- 
ment of  deposits  must  be  certified  to  by  the  proper 
officer  of  the  bank  receiving  such  deposit.  The  war- 
den must  also  verify  by  his  affidavit  that  the  sum  so 
deposits  is  all  the  money  received  by  him,  from 
whatever  source  of  prison  income,  during  the  week,  ■ 
and  up  to  the  time  of  deposit.  All  moneys  so  depo- 
sited by  the  warden  of  any  prison  shall  be  subject  to 
the  quarterly  drafts  of  the  treasurer  of  the  state. 
Any  bank  in  which  deposits  are  made  under  the  pro- 
visions of  this  act  must,  before  receiving  any  such 
deposits,  file  a  bond  with  the  comptroller  of  the 
state,  subject  to  his  approval,  for  such  sum  as  he 
shall  deem  necessary. 

See  Laws  of  1854,  ch.  58,  as  amended  Laws  of  1860, 
ch.  399,  §  8.  This  provision  is  regarded  as  superseding 
Laws  of  1854,  6h.  240,  §  6,  subd.  2,  as  amended  Laws  of 
1865,  ch.  552,  §  11;  whic)i  declares  it  the  duty  of  the 
warden  "  to  deposit,  at  least  once  in  a  week,  to  the  credit 
of  the  treasurer  of  the  state,  in  such  bank  or  banks  as 
may  be  designated  by  the  comptroller,  all  the  moneys 
received  by  him  as  such  warden,  and  send  to  the  comp- 
troller weekly  a  statement  showing  the  amount  so  re- 
ceived, and  from  whom  and  when  and  for  what  received 
and  deposited,  and  the  days  on  which  such  deposits  were 
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made;  the  statements  of  deposits  to  be  certified  to  bj 
the  proper  officers  of  the  bank  receiving  such  deposit  or 
deposits ;  the  agent  and  warden  must  also  verify  by  his 
affidavit  that  the  sum  so  deposited  is  all  the  money 
received  by  him,  from  whatever  source  of  prison  income, 
during  the  week,  and  up  to  the  time  of  deposit. 

Must  keep        g  875.  The  warden  must  keep  a  reimlar  and  cor- 

regular  ^  *  o 

acoounta.  rect  account  of  all  moneys  received  by  him  from  any 
source  whatever,  by  virtue  of  his  office,  including  all 
moneys  taken  from  convicts  or  received  as  the  pro- 
ceeds of  property  taken  from  them,  and  all  sums 
paid  by  him,  and  the  persons  to  whom  and  purposes 
for  which  the  same  were  paid.  He  must  keep  in 
his  office  regular  books  of  entries,  in  which  all  his 
accounts  and  transactions  must  be  entered.  Such 
books  and  the  accounts  entered  therein  must  be 
open  for  the  examination  of  the  inspector  or  inspec- 
tors, the  comptroller,  or  any  person  authorized  by 
him  for  that  purpose,  during  office  hours. 

See  Laws  of  1847,  ch.  460,  §  48,  subd.  14;  Laws 
of  1854^  ch.  240,  §  6,  subd.  1. 

Mnet  report      §  ^'^^'  ^^^  wardcu  must,  monthly,  and  before  any 
In  advance   expcuscs  are  incurrcd  by  him,  make  an  estimate,  in 

of  incurring  _ 

ezpenacB.  miuute  detail,  of  the  necessary  expenses  for  the  sup- 
port and  maintenance  of  the  prison  under  his  charge, 
including  the  number  of  rations  or  kind  of  property 
to  be  delivered  during  the  coming  month,  upon  any 
contract  made  under  section  864,  and  present  the 
same  to  the  comptroller;  who,  if  satisfied  that  the 
expenditures  are  necessary  and  proper,  shall  there- 
upon authorize  the  warden  to  make  his  draft  on  the 
treasury  for  the  sum  thus  estimated,  or  any  part 
thereof;  which  amount  shall  be  paid,  on  the  warrant 
of  the  comptroller.  It  is  not  lawful  for  such  warden 
to  make  purchases  on  "behalf  of  the  state,  unless  such 
purchases  have  been  Included  in  the  estimate  pre- 
sented to  and  approved  by  the  comptroller.  The 
estimate  required  from  the  warden  by  this  section 
must  first  be  submitted  to  the  inspector  in  charge  of 
the  prison,  and  his  approval  written  thereon,  certify- 
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log  that  he  has  carefully  examined  the  same,  and 
that  the  articles  contained  in  such  estimate  are  ac- 
tually required  for  the  use  of  the  prison.  Suclx 
estimate  must  be  accompanied  by  the  report  of  the 
store  keeper,  or  of  the  kitchen  keeper  when  the  duties 
of  store  keeper  are  performed  by  the  kitchen  keeper, 
under  oath,  giving  the  amount  of  each  article  con- 
sumed for  the  last  month,  and  the  amount  of  each 
article  then  on  hand. 

Laws  of  1854,  ch.  240,  §  6,  subd.  3,  as  amended 
Lawa  of  1855,  ch.  552,  §  12. 

S  877.  The  warden  must  close  his  account,  annu-  Mustrendw 

•^  aocoant  to 

ally,  on  the  last  day  of  September  of  each  year ;  and,  g^^^*®" 
on  or  before  the  first  day  of  December  thereafter, 
must  render  to  the  inspectors  a  full  and  true  account, 
accompanied  by  copies  of  the  necessary  vouchers, 
of  all  moneys  received  by  him  on  account  of  the 
prison  under  his  charge,  and  all  the  moneys  expen- 
ded by  him  for  the  use  thereof,  and  also  an  inventory 
of  the  goods,  raw  materials  and  other  property  of 
the  state  then  on  hand,  exhibiting,  in  detail,  all  the 
transactions  of  the  prison  for  the  year. 

See  Lgojos  of  1847,  ch.  460,  §  48,  subd.  16. 

S  878.  The  warden  must,  on  the  first  day  of  every  Mnst  make 

,  ^  **    monthly 

month,  make  to  the  comptroller  a  full  and  perfect  ^^ 
statement  of  the  receipts  and  expenditures,  specify-  JSJefpuLa 
ing  the  items  thereof  for  the  prison  under  his  charge  tS^^' 
for  the  past  month,  which  must  be  accompanied  by 
the  necessary  vouchers,  regularly  rendered  according 
to  their  respective  dates,  with  some  short  designation 
thereon  of  the  consideration  of  the  payment  evi- 
denced by  the  vouchers,  and  the  amount  of  the 
vouchers  carried  out  in  figures ;  if  the  vouchers  are 
objectionable,  the  comptroller  must  enter  his  dissent 
on  the  particular  voucher,  and  return  it  to  the  war- 
den reporting  the  same,  who  must  cause  it  to  be 
immediately  corrected  and  returned.     Every  such 
statement  must  be  verified  by  an  affidavit  of  the 
warden  thereunto  annexed,  as  follows :  I, 
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warden  of  the  prison,  do  solemnly  swear 

that  I  have  deposited  in  the  bank,  being  the 

bank  designated  by  law  for  such  purpose,  all  the 
moneys  received  by  me,  belonging  to  the  state, 
during  the  last  month ;  and  I  do  further  swear  that 
the  foregoing  is  a  true  abstract  of  all  the  moneys 
received  and  expenditures  made  by  me  as  such  war- 
den, during  the  month  ending  on  the  day  of 
18  ,  and  that  the  goods  and  other  articles 
therein  specified,  were  purchased  and  received  by  me 
at  the  prison  of  which  I  am  in  charge,  and  that  the 
goods  were  purchased  at  fair  cash  market  prices,  and 
that  the  same  were  paid  for  in  cash ;  that  I  had  no 
pecuniary  or  other  interest  in  the  articles  purchased, 
or  any  person  in  my  behalf;  that  I  receive  no  pecu- 
niary or  other  benefit  therefrom  in  the  way  of  com- 
missions, per  centage,  deductions  or  presents,  or  in 
any  other  manner  whatever,  either  directly  or  indi- 
rectly, nor  any  promise  of  ftiture  payments,  presents 
or  benefits  or  to  any  other  person  for  me,  either 
directly  or  indirectly;  and  further,  that  all  the  re- 
ceipts were  filled  up  as  they  now  appear,  and  were 
read  or  the  amount  distinctly  stated  to  the  signer  of 
each  before  they  were  signed.  The  affidavit  of  the 
clerk  must  likewise  be  appended  thereto,  certifying 
that  the  articles  contauied  in  such  bill  were  received 
at  the  prison,  and  that  they  conformed  in  all  respects 
to  the  invoice  of  the  goods  received  and  entered  by 
him,  both  in  quantity  and  quality. 

LoMs  of  1864,  ch.  240,  §  6,  subd.  4^  as  amended  Laws 
of  1860,  cL  399,  §  11.  These  acts  are  regarded  as 
BupersediDg  subdiyision  13  of  Laws  of  184T,  ch.  460,  § 
48,  which  is  therefore  omitted.  It  requires  the  "agent** 
to  account  monthly  with  the  comptroller  for  all  moneys 
so  drawn  by  him  from  the  treasurer  of  the  state,  and  for 
all  other  moneys  received  by  him  as  such  agent,  from 
whatever  source  the  same  may  be  derived. 

Hnst  file         §  879.  The  warden  must  file  or  cause  to  be  filed,  in 

oontractB.    the  officc  of  the  Comptroller,  a  copy  of  each  and  every 

contract  made  and  executed  by  him,  as  such  warden, 


OF  THE  STATE  OF  NEW  YORK.  329 

within  thirty  days  after  the  execution  thereof.  He 
mast  also,  monthly,  report  to  the  comptroller  a  de- 
tailed account  of  the  number  of  days'  labor  performed 
on  such  contracts,  which  account  must  be  verified  by 
the  affidavit  of  such  warden  and  the  clerk  of  the 
prison  where  such  labor  was  i)erfonned,  to  the  effect 
that  such  account  correctly  states  the  whole  number 
of  days'  labor  performed  on  such  contracts. 

Zau7ffo/1854^ch.  240,  §6. 

5  880.  The  warden  must,  as  often  as  the  inspectors  JfJIfVs'eie^ 
deem  necessary,  advertise,  in  one  or  more  news-  £[fe^^^'**' 
papers  in  the  county  where  the  prison  is  situated, 
all  personal  property  of  the  prison  then  on  hand, 
which  may  have  become  useless,  or  which  is  no 
longer  required  for  prison  purposes,  and  sell  the 
same  at  a  public  sale  to  the  highest  bidder,  and 
deposit  the  amount  received  from  such  sale  to  the 
credit  of  the  treasurer,  as  now  required  by  law. 

Laws  of  1855,  ch.  552,  §  6. 

g  881.  The  warden  must  pay  to  the  sheriflfe  or  their  JJ^J^j;,, 
deputies  for  transporting  convicts  to  the  prison  the  \^g^^!^ 
fees  to  which  such  sheriffs  or  their  deputies  are  by  ^^^'■' 
law  entitled,  provided  there  are  funds  belonging  to 
such  prison  sufficient  to  warrant  such  expenditure 
and  meet  the  current  demands  for  its  support;  if 
not,  the  warden  shall  so  certify,  and  in  that  case 
such  fees  shall  be  paid  from  the  treasury,  upon  the 
warrant  of  the  comptroller. 

Lam  of  1847,  ch.  460,  §  Si. 

S  882.  The  warden  must  exercise  a  general  super-  Mnst  Buper- 

..  .1  .       i»      •    f  ii»         intend  the 

Vision  over  the  government,  discipline  and  police  prisons. 
regulation  of  the  prison. 

See  Laws  of  1847,  ch.  460,  §  53,  subd.  1. 

S  883.  The  warden  must  keep  a  time-book,  in  Must  keep 

•*'  ^  atime-booki 

which  must  be  inserted  the  names  of  all  the  officers, 
keepers  or  guards  belonging  to  the  prison,  and 
opposite  to  each  name  he  must  daily  mark  whether 
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Mnet  in- 
struct the 
keepers. 


Mast  dally 
examine 
the  prison. 


such  oflBicer,  keeper  or  guard  was  "absent  or  pre* 
sent ;"  and  if  absent,  he  must  give  the  alleged  reasons 
for  such  absence ;  and  at  the  end  of  each  month  he 
must  add  up  the  absences  appearing  in  the  time 
book,  and  forward  a  full  statement  thereof  to  the 
comptroller  with  such  warden's  monthly  report. 

See  Laws  of  1865,  ch.  552,  §  7. 

S  884.  The  warden  must  give  the  necessary  in- 
structions to  the  keepers,  and  examine  whether  they 
have  been  careful  and  diligent  in  the  discharge  gf 
their  several  duties. 

See  Laws  of  1847,  ch.  460,  §  53,  Bubd.  2. 

g  885.  The  warden  must  examine  daily  into  the 
state  of  the  prison,  and  into  the  health,  condition 
and  safe  keeping  of  the  convicts,  and  inquire  into 
the  justice  of  any  complaints  made  by  the  convicts 
relative  to  their  provisions,  clothing  and  treatment 
by  the  keepers. 

Laws  of  1847,  ch.  460,  §  53,  subd.  3. 


Must  make  §  886.  The  wardcu  may  make  such  general  orders 
nate  offl-^"  ^^  ^^^  for  thc  govemmeut  of  the  subordinate  offi- 
*^"-  cers  of  the  prison  as  he  deems  proper,  and  are 

approved  by  the  board  of  inspectors.  Such  rules 
and  orders  must  be  entered  iu' writing,  in  a  book  to 
be  kept  by  the  warden  for  that  purpose,  and  are 
subject  to  any  alteration  or  amendment  by  the  in- 
spectors. 

Laws  of  1847,  ch.  460,  §  53,  subd.  4. 


Mnst  keep  a 
dally  jour- 
nal. 


g  887.  The  warden  must  keep  a  daily  journal  of 
the  proceedings  of  the  prison,  in  which  must  be 
entered  a  note  of  every  infraction  of  the  rules  and 
regulations  of  the  prisons  by  any  oflBicer  thereof, 
which  comes  to  his  knowledge;  and  of  every  pun- 
ishment inflicted  on  a  convict,  the  nature  and 
amount  thereof,  and  by  whom  it  was  inflicted; 
and,  also,  a  memorandum  of  every  well  founded 
complaint,  made  by  any  convict,  of  bad  or  insuffi- 
cient food,  want  of  clothing,  or  cruel  and  unjust 
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treatment  by  a  keeper.  This  journal  must  be  kept 
open  at  all  times  to  the  examination  of  the  inspector 
in  charge  of  the  prison,  afnd  of  the  board  of  inspec- 
tors. 

Law3  of  1847,  ch.  460,  g  53,  subd.  6. 

S  888.  The  warden  may  suspend,  for  cause,  any  ^*„Y,"„*^ 
oflScer,  keeper  or  guard  in  said  prison,  and  employ  office?^ 
another  in  his  stead,  until  the  pleasure  of  the  inspec- 
tor in  charge  shall  be  known;  whom  he  must  imme- 
diately notify  of  such  suspension  and  the  reasons 
thereof. 

Taken  from  Laws  of  1847,  ch.  460,  §  65,  aa  amend- 
ed Leave  of  1857,  ch.  94,  §  1. 

S  889.  The  warden  must  receive  into  the  prison  Most  re- 

^  *  celve  ccr- 

under  his  charge,  on  the  order  of  the  governor,  any  ^^^' 
person  convicted  of  any  crime  puhishable  with  death, 
or  who  shall  be  pardoned  on  condition  of  being  con- 
fined either  for  life  or  a  term  of  years  in  the  state 
prison,  and  confine  such  prisoner  according  to  the 
terms  of  such  condition. 

Laws  of  1847,  ch.  460,  §  53,  subd.  6. 

%  890.  The  warden  must  admit  the  inspectors,  or  any  Mnat  admit 
one  of  them,  or  any  aifent  or  committee  of  the  Prison  tore  to  visit 

"^      ^  the  prison. 

Association  of  New  York,  into  every  part  of  the  prison, 
and  exhibit  to  them,  on  demand,  all  the  books,  papers, 
•warrants  and  writings,  pertaining  to  the  prison  or  to 
the  business,  management,  discipline  or  government 
thereof,  and  render  to  them  every  other  facility  in 
his  power  to  enable  them  to  discharge  their  duties. 

Laws  of  1847,  ch.  460,  §  53,  subd.  7. 

§  891.  The  warden  must  make  a  monthly  report,  f^'oS^* 
through  the  inspector  having  charge  of  the  prison,  the°inBjSc 
to  the  inspectors,  stating  the  names  of  all  convicts 
received  into  the  prison  during  the  preceding  month, 
the  counties  in  which  they  were  tried,  the  crimes  of 
which  they  were  convicted,  the  nature  and  duration 
of  their  sentences,  their  former  trade,  employment  or 
occupation,  the  nature  of  their  employment  in  prison, 
their  habits,  color,  age,  place  of  nativity,  degree  of 
instruction,  and  a  description  of  their  persons,  and 


torg. 
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also  stating  whether  sach  convicts  have  ever  before 
been  confined  in  any  state  prison  or  county  jail,  and 
if  so,  stating  the  oflFense  for  which  they  were  confined, 
and  the  duration  of  their  punishment,  and  also  stat- 
ing in  such  report  the  names  of  all  the  convicts  par- 
doned or  discharged  during  the  past  month,  and  all 
other  particulars  in  relation  to  the  parties  so  par- 
doned or  discharged,  that  are  required  to  be  stated 
in  relation  to  the  convicts  received  in  the  prison. 

Xaw  of  1847,  ch.  460,  §  63,  subd.  8. 

mSfi^'te'  S  892.  Whenever  the  warden  of  a  prison  has  rea- 
Kwrnfty  son  to  bclicve  that  any  convict  in  the  prison  was 
to  uie^°  ^^  insane  at  the  time  he  committed  the  offense  for 

governor* 

which  he  was  sentenced,  such  warden  must  com- 
mimicate,  in  writing,  to  the  governor,  his  reason  for 
such  opinion,  and  must  refer  the  governor  to  all  the 
sources  of  information  with  which  he  may  be  ac- 
quainted, in  relation  to  the  insanity  of  such  con- 
vict. 

lam  of  1847,  ch.  460,  §  98. 


Beaaisltea 
of  tD« 
warden^! 
monthly 
aocoants. 


Hisec- 
oounta  must 
be  audited 
by  the 
oomptrol- 
ler. 


g  893.  The  monthly  accounts  to  be  rendered  by 
the  warden  of  each  prison  to  the  comptroller,  must 
embrace  a  general  current  account  of  the  receipts 
and  expenditures  at  his  prison  for  the  month,  and  an 
abstract  of  the  expenditures  in  detail,  which  must 
be  accompanied  by  the  necessary  vouchers  regularly 
numbered,  according  to  then*  respective  dates,  with 
some  short  designation  thereon  of  the  consideration 
of  the  payment,  evidenced  by  the  vouchers,  and  the 
amount  of  the  voucher  carried  out  in  figures ;  such 
account  must  be  attested  by  the  affidavit  of  the  war- 
den and  clerk  thereto  annexed. 

Laws  of  1847,  ch.  460,  §  49. 

§  894,  It  is  the  duty  of  the  comptroller  of  the  state 
to  examine  and  audit  the  accounts  of  the  respective 
wardens,  and  annually  to  lay  a  statement  thereof 
before  the  legislature. 

Laim  of  1847,  ch.  460,  §  51. 


' 
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§  895.  If  the  warden  of  a  state  prison  willfully  '^ffl^J^^ 
neglects  or  refuses  to  make  any  weekly  or  monthly  ™*^«  «**^ 
returu,  estimate  or  statement,  or  to  transmit  any 
statement  and  certificate  of  deposits,  to  the  comp- 
troller, directed  by  any  provision  of  this  title,  it  shall 
be  the  duty  of  the  comptroller  to  notify  the  inspec- 
tors of  such  omission,  and  to  order  the  bond  of  the 
warden  to  be  put  in  suit,  for  the  recovery  of  any 
moneys  which  may  be  in  his  hands  belonging  to 
the  state. 

Laws  of  1854,  ch.  240,  §  13. 

S  896   Each  warden  of  a  state  prison  is  liable  to  warden 

^  ^  liable  to 

indictment  and  punishment,  as  for  a  misdemeanor,  gJP^***^®'** 
for  any  willful  neglect  of  duty,  or  for  any  malpractice  °J  JS*^^ 
in  the  discharge  of  the  duties  of  his  office. 

Laws  of  1854,  ch.  240,  §  14. 

S  897.  The  warden  of  the  Sing  Sing  prison  shall  g'*[™g^^ 
continue  to  have  charge  of  the  farm  and  premises  on 
which  the  same  is  situated,  and  it  is  his  duty  to  rent 
or  otherwise  use  or  improve  the  same  to  the  best 
advantage  for  the  benefit  of  the  state ;  but  no  lease 
shall  be  made  by  him  for  a  longer  term  than  three 
years. 

Laws  of  1847,  ch.  460,  §  143. 

5  898.  The  moneys  which  may,  from  time  to  time,  J^/^^JpJ^^' 
be  in  the  hands  of  the  warden  of  the  Sing  Sing  ^^^^ 
prison,  and  which  are  not  required  for  the  current 
expenses  of  the  prison,  must  be  paid  into  the  trea- 
sury of  this  state,  and  the  comptroller  must  keep  an 
account  with  the  prison,  in  which  the  sums  so  paid 
into  the  treasury,  with  the  annual  interest  thereon, 
must  be  credited  to  the  prison ;  the  sums  thus  credi- 
ted must  be  set  apart  for  the  use  of  the  prison,  and 
whenever  the  same  may  be  required  for  the  ordinary 
expenses  of  the  prison,  or  for  any  expenses  author- 
ized by  law,  connected  with  the  prison,  they  may  be 
drawn  from  the  treasury  by  the  warden  of  the  prison 
on  the  written  direction  of  the  inspectors.    All  sums 
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Warden  at 

CllDtOQ 

may  draw 
arms  trom 
state  ar8&' 
nol. 


May  Bell 
oru. 


May  appro- 
priate 
waters 
upon  the 

{>rison 
andfl. 


thus  drawn  from  the  treasury  must  be  charged  to  the 
prison,  in  the  account  kept  by  the  comptroller. 

Xau;^  0/ 1847,  ch.  460,  §  111. 

g  899.  The  warden  of  the  Clinton  prison  may  draw, 
from  time  to  time,  from  the  state  arsenal,  in  the  city 
of  Albany,  such  arms  and  ammunitions  as  he  deems 
necessary  for  the  use  of  the  keepers  and  guards  of 
the  prison. 

Laws  of  184T,  ch.  460,  §  135. 

§  900.  The  warden  of  the  Clinton  prison  may  sell 
the  ores  raised  at  that  prison,  at  the  common  market 
price,  on  time,  not  exceeding  six  months,  receiving 
therefor  such  indorsed  paper  as  shall  be  approved  by 
the  warden  and  clerk  of  the  prison.  The  proceeds 
of  such  sales  must  be  applied  to  the  support  of  the 
prison. 

Laws  of  1847,  cb.  460,  §  136;  Laws  of  1850,  ch. 
306,  §  3. 

g  901.  The  warden  of  the  Clinton  prison  may  ap- 
propriate to  the  use  thereof,  all  waters  upon  the 
tract  purchased  for  the  establishment  of  said  prison ; 
and  any  person  claiming  damages  in  consequence  of 
such  appropriation  of  water,  shall,  within  six  months 
thereafter,  make  application  to  the  county  judge  of 
the  county  of  Clinton,  who  shall  appoint  three  com- 
missioners, not  interested  in  lands  through  which 
the  stream  or  streams  of  water  so  appropriated  may 
have  previously  run.  Such  commissioners  must  pe^ 
sonally  examine  the  lands  of  the  applicant,  and  make 
an  estimate  of  the  damages  he  has  sustained  by  rear 
son  of  such  appropriation  of  water,  which  estimate 
must  be  reduced  to  writing,  subscribed  and  sworn  to 
by  such  commissioners,  and  then  transmitted  to  the 
comptroller.  The  comptroller  must  thereui)on  pay 
the  estimated  damages  of  the  applicant  out  of  the 
funds  appropriated  for  the  prison. 

Laws  of  1847,  ch.  460,  §  137. 
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CHAPTER  V. 

THE  MATRON  OP  THE  FEMALE  DBPABTME2JT  OF  THE 
SING  SING  PRISON,  AND  ASSISTANT  MATRONS. 

Section  902.  Matron  of  the  female  department  at  Sing  Sing  must  super- 
intend the  department. 

903.  Must  instruct  the  assistant  matrons. 

904.  Must  examine,  daily,  the  state  of  the  department. 

905.  Must  make  rules  for  the  assistant  matrons. 

906.  Must  keep  a  daily  journal  of  the  department. 

907.  Must  furnish  a  monthly  account  to  the  inspector  in  charge. 

S  902.  The  matron  of  the  female  department  of  Matron  of 

*  the  female 

the  Smg  Sing  prison  must  exercise  a  general  super-  Jfg^J^™®"' 
vision  over  the  government,  discipline  and  police  giplrh?-** 

regulation  of  the  department.  panmSSt^ 

• 

The  existing  provision  relative  to  the  duties  of  the 
matron  is  as  follows :  "  The  matron  of  the  female  con- 
vict prison  at  Sing  Sing  shall  have  the  same  powers,  and 
perform  the  same  duties,  in  relation  to  that  prison,  as 
ore  herein  given  and  Imposed  upon  the  wardens  of 
prisons,  and  the  powers  and  duties  of  assistant  matron 
shall  be  the  same  as  those  of  the  keepers  of  the  prison ; 
but  such  matron  and  assistant  matron  shall,  in  all  cases, 
be  bound  to  obey  such  regulations  and  instructions  as 
the  inspectors  sliall,  from  time  to  time,  prescribe."  Loads 
of  1847,  ch.  460,  §  59. 

This  method  of  defining  her  powers  and  duties  be- 
comes inappropriate  if  the  office  of  warden  is  extended 
to  embrace  that  of  agent.  The  provisions  in  the  text 
are  therefore  reconmiended  instead. 

g  903.  The  matron  must  give  the  necessary  in-  Must  in- 
structions to  the  assistant  matrons,  and  examine  assistant 

matronq. 

whether  they  have  been  careful  and  dihgent  in  the 
discharge  of  their  several  duties. 

g  904.  The  matron  must  examine,  daily,  into  the  Must  exam- 
state  of  the  female  department  of  the  prison,  and  the  BtSte^of 

the  depart* 

into  the  health,  condition  and  safe  keeping  of  the  °io°t- 
female  convicts,  and  inquire  into  the  justice  of  any 
complaints  made  by  such  convicts  relative  to  their 
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provisions,  clothing  and  treatment  by  the  assistant 
matrons. 

Must  make  g  905.  The  matron  may  make  such  general  orders 
int  St?*^  ^^  rules,  for  the  government  of  the  assistant  matrons, 
^^^  as  she  deems  proper,  and  are  not  inconsistent  with 
those  prescribed  for  the  general  government  of  the 
prison  by  the  inspectors  or  warden.  Such  orders  and 
rules  must  be  reduced  to  writing  and  furnished  to 
the  warden  to  be  entered  by  him  in  the  book  re- 
quired to  be  kept  by  section  886,  and  are  subject  to 
any  alteration  or  amendment  by  the  inspectors. 

Mnetkeep  g  906.  The  matron  must  keep  a  daily  journal  of 
naio^tho  the  procccdings  of  the  female  department  of  the 
ment.  prisou,  in  which  must  be  entered  a  note  of  every 
infraction  of  the  rules  and  regulations  of  the  prisou 
or  of  the  female  department,  by  any  oflBcer  thereof, 
and  occurring  within  or  affecting  the  female  depart- 
ment, which  comes  to  her  knowledge ;  and  of  every 
punishment  inflicted  on  a  female  convict,  the  nature 
and  amount  thereof,  and  by  whom  it  was  inflicted ; 
and  also  a  memorandum  of  every  well  founded  com- 
plaint made  by  any  female  convict,  of  bad  or  insuf- 
ficient food,  want  of  clothing,  or  cruel  or  unjust  treat- 
ment. This  journal  must  be  kept  open  at  all  times 
to  the  examination  of  the  warden  and  of  the  inspec- 
tor in  charge  of  the  prison,  and  of  the  board  of 
inspectors ;  and  shall  be  deemed  a  part  of  the  record 
required  to  be  kept  by  the  warden,  by  section  887. 

Most  ftir-  S  907.  The  matron  must  furnish,  at  the  end  of  each 
S2Sinuo  ^^^*^»  *^  *^®  inspector  in  charge,  an  account  con- 
the  inspec-  taiuiug  a  true  statement  of  all  the  articles  drawn  on 
*^*^*®"       her  requisition  or  received  during  the  month  then 

ended,  with  the  amount  of  each  article  remaining  on 

hand. 

See  Laws  of  1847,  ch.  460,  §  66,  aa  amended  Laws  of 
1855,  ch.  522,  §  6.  Tlie  verification  of  the  account  is 
Bufflcientlj  provided  for  by  section  859. 
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OHAPTEE  YL 

TEB  CLEKKa. 

• 

SicnoN  908.  Clerk  must  attend  daily  at  priaoiL 

909.  Must  act  as  derk  of  the  inspectors. 

910.  Must  keep  a  register  of  convicta 

911.  Must  keep  all  the  books  and  accounts. 

912.  Must  keep  a  separate  account  of  articles  received  from 

oonvicts. 

913.  Must  enter  bills  received  by  warden. 

914.  Must  examine  articles  purchased  by  the  warden  and  com- 

pare them  with  the  bill. 

915.  Must  write  for  the  warden  and  inspectors. 

916.  Must  have  the  custody  of  books  and  papers. 

917.  Must  preserve  a  set  of  all  official  reports. 

918.  Must  make  an  annual  report  to  secretaiy  of  state. 

919.  Must  make  an  annual  report  to  inspectors. 

920.  May  take  affidavits. 

5  908.  The  clerk  of  each  prison  must  attend  daily  cierk  must 

^i.    XT-  •  J       •  j.i_  ■■_       •  i_  attend  dailj 

at  the  prison  during   the  proper  business  hours;  »t prison, 
unless  by  the  direction  of  an  inspector,  or  of  the 
warden,  he  is  otherwise  engaged  in  transacting  busi- 
ness on  account  of  the  prison. 

Laws  of  1847,  ch.  460|  §  67,  subd.  1. 

S  909.  The  clerk  must  act  as  clerk  of  the  inspec-  Must  act  at 
tors  at  their  meetings  held  at  the  prison.  iDBpectonT 

Laws  of  1847,  ch.  460,  g  56. 

S  910.  The  clerk  must  keep  a  register  of  convicts,  Hast  keep 
in  which  the  names  of  the  convicts  shall  be  alpha-  ot^nyicu. 
betically  arranged,  and  in  which  shall  be  entered, 
under  appropriate  columns,  the  date  of  conviction, 
where  born,  age,  occupation,  complexion,  stature, 
crime,  court  and  county  where  convicted,  term  of  sen- 
tence, number  of  previous  convictions,  to  what 
prison  or  prisons  previously  sent,  when  discharged, 
and  how  discharged.  The  inspectors  may  require 
such  additional  facts  to  be  stated  on  the  register  as 
they  may  deem  proper. 

Laws  of  1847,  ch.  460,  §  67,  subd.  2. 
43 
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Must  keep 
all  the 
books  and 
acooonts. 


g  911.  The  clerk  must  keep  all  the  books  and 
accounts  of  the  financial  transactions  of  the  prison, 
and  annually  report  to  the  inspectors,  on  the  thirty- 
first  day  of  December,  the  number  of  convicts 
remaining  in  prison  at  the  commencement  of  the 
year,  the  number  received  during  the  year,  the  num- 
ber discharged  and  how,  the  number  of.  deaths  and 
escapes,  and  the  number  removed  to  the  house  of 
refuge  and  lunatic  asylum,  and  the  number  then 
remaining  in  prison. 

Ibid.j  subd.  3. 


Must  keep        ^  912.  Thc  clcrk  must  keep  a  separate  account  in 

a  separate  *^  x-  x- 

IrSirl    ^  book,  provided  for  that  purpose,  of  all  money  and 
wL'wcto?"^  other  articles  received  by  the  warden  firom  the  con- 
victs, in  which  account  each  convict  must  be  credited 
with  the  money  and  other  articles  so  received  from 
him. 

See  Law8  of  1847,  ch.   460,  §  48,   subd.  9,  as 
amended  Laws  of  1860,  ch.  399,  §  6. 


Must  enter 
bills  re- 
ceived by 
warden. 


I 


Hast  exam- 
ine articles 

nrchascd 

y  the 
warden 
and  com- 
pare them 
with  the 
bill. 


S  913.  The  clerk  must  enter  each  bill  taken  by  the 
warden  of  the  prison,  for  any  supplies  or  materials 
purchased  for,  or  services  rendered  to  the  prison,  in 
the  books  of  the  prison,  immediately  upon  the  r^ 
ceiving  such  bill. 

Taken  fVom  Laws  of  1847,  ch.  460,  §  57,  subd-  5, 
8,8  amended  Latos  of  1854,  ch.  240,  §  7. 

S  914.  The  clerk  must  examine,  at  the  time  of  their 
delivery,  all  articles  purchased  by  the  warden  for  the 
use  of  the  prison,  and  compare  them  with  the  bills 
rendered  thereof,  and  examine  all  materials  or  sup- 
plies furnished  to  the  prison  under  contract,  so  as  to 
ascertain  whether  such  articles,  materials  or  supplies 
correspond  in  weight,  quantity  or  quality,  with  the 
description  given  in  the  bill,  or  called  for  by  the  con- 
tract; and  in  case  they  do  not,  he  must  immediately 
note  the  discrepancy  in  the  books  of  the  prison,  and 
also  notify  the  warden  thereof. 

See  Laws  of  1847,  ch.  460,  §  57,  subd.  4;  /Wi, 
subd.  5,  as  amended  Laios  of  1854,  ch.  340, 


r 
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5  915.  The  clerk  must  do  such  writing  as  may  be  ^JJ^^*** 
required  of  him  by  the  inspectors,  or  inspector  having  J^g^feJJoJJ^ 
charge  of  the  prison,  or  warden,  relating  to  the  affairs 
of  the  prison. 

Laws  of  1847,  ch.  4G0,  §  57,  subd.  5. 

5916.  The  clerk  must  take  the  charge  and  cus-  JJ^^^^*^^ 
tody,  under  the  direction  of  the  inspectors,  of  all  the  2id^a^. 
books  of  account,  registers,  returns,  and  other  docu- 
ments and  papers  relating  to  the  affairs  of  the  prison ; 
all  of  which  must  be  preserved  and  remain  in  the 
prison  as  i)ul)lic  property,  and  be  open  at  all  times 
to  the  examination  of  each  inspector  and  of  every 
other  person  authorized  by  law  to  examine  the  same. 

Ihid,  subdL  6. 

5  917.  The  clerk  must  preserve,  in  the  prison,  a  set  Muatpre- 

.  -i-i.-i  »erve  a  set 

of  all  oflflcial  reports  made  to  the  legislature,  respect-  o*^*"  offlcui 
ing  the  same,  and  a  set  of  similar  reports  in  relation 
to  each  of  the  other  state  prisons,  and  of  prisons  in 
other  states  as  far  as  practicable ;  for  which  purpose 
a  suitable  number  of  such  reports,  when  printed,  shall 
be  supplied  to  him  by  the  secretary  of  state. 

See  Ihid^  subd.  7. 

§  918.  The  clerk  must  make  an  annual  report  to  Must  mako 
the  secretary  of  state,  on  or  before  the  first  Tuesday  wp5??to 

^  secretary  of 

of  February  in  each  year,  stating  the  names  of  con-  state, 
victs  discharged  or  pardoned,  during  the  preceding 
year,  from  the  prison,  and  all  the  particulars  in 
relation  to  such  convicts  required  to  be  stated  in 
the  warden's  monthly  report  to  the  inspectors,  and 
stating  also,  in  cases  of  pardon,  how  much  of  the 
term  of  sentence  was  unexpired  when  the  pardon 
was  granted,  the  conditions,  if  any,  on  which  it  was 
granted,  and  the  state  of  health  of  each  convict  so 
pardoned,  at  the  time  of  his  discharge. 

See  Ibid^  subd.  8. 

S  919.  The  clerk  must  make  an  annual  report  to  Muat  make 

-  an  ftnnn%| 

the  inspectors,  on  or  before  the  first  day  of  December  ^^^ 
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in  each  year,  exhibiting  the  number  of  convicts  then 
confined  therein,  the  various  branches  of  business  in 
which  they  are  employed,  and  the  ntmiber  employed 
in  each  branch. 

May  take         g  920.  The  clcrks  of  the  several  prisons  in  this 

affldavlts.  ^ 

state,  or  in  their  absence,  the  wardens  are  hereby 
authorized  and  required  to  take  affidavita,  in  all 
matters  of  accounts  agaiast  their  respective  prisons, 
and  also  in  relation  to  fees  of  sheriff  in  bringing 
convicts  to  either  of  the  prisons. 

See  Laws  of  1854,  ch.  240,  §  8,  as  amended  Lam 
of  1855,  ch.  552,  §  13. 


CHAPTEE  Vn. 

THE  EEEFEBS. 

Section  921.  Keepers  must  obey  directions  of  warden. 

922.  Must  preserve  proper  discipline. 

923.  Store  keeper  at  ^g  Sing  must  take  diarge  of  goods  pnr 

chased. 

924.  Must  make  out  montlilj  statement  for  inspector  in  charge. 

925.  Must  compare  bills  taken  for  goods  purchased. 

926.  Must  keep  account  of  goods  sold  by  the  warden,  Ac. 

927.  General  duties  of  kitchen  keeper. 

928.  Kitchen  keepers  at  Auburn  and  Clinton  must  act  as  store 

keepers. 

929.  Duties  of  hospital  and  hall  keepers. 

SSTobey  §  921.  The  principal  keeper  and  assistant  keepers 
of  wwdSS  of  each  prison  must  obey  and  carry  into  effect  all 
such  orders  and  directions  as  they  may  receive  from 
the  warden,  as  to  the  management  and  discipline 
of  the  prison,  not  inconsistent  with  the  laws  of  this 
state,  and  the  general  regulations  prescribed  by  the 
inspectors. 

See  Laws  o/1864,  ch.  240,  §  3;  Laws  <?/1855,  ch.  553, 
§  9.  The  substance  of  the  former  of  these  statutes  is 
stated  in  the  note  to  section  847.    The  latter  statute  is 

as  follows: 

"Whenever  the  number  of  convicts  in  the  Clinton 
prison  shall  exceed  three  hundred,  a  principal  keeper 
shall  be  appointed  for  such  prison,  and  fh>m  the  tiioA 
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such  appointment  is  made,  the  salary  of  the  agent  and 
warden  and  of  such  principal  keeper  shall  be  the  same 
as  now  allowed  by  law  to  the  agents  and  wardens  and 
principal  keepers  of  the  Sing  Sing  and  Auburn  prisons, 
and  the  duties  of  the  said  agent  and  warden  and  of  such 
principal  keeper,  the  same  as  required  hy  chapter  two 
hundred  and  forty  of  the  Laws  of  eighteen  hundred  and 
fifty-four,  or  of  the  acts  of  which  that  was  amendatory." 
Laws  of  1855,  cIl  552,  §  9. 

g  922.  The  principal  keeper  and  assistant  keepers,  Most  pre- 
in  each  prison,  mnst  preserve  proper  order  and  dis-  ^"i^lj; 
cipline  among  the  convicts  under  their  respective 
charge;  and  take  care  that  they  are  diligently  em- 
ployed in  the  labor  or  business  assigned  them.  They 
must  also,  when  having  the  charge  of  convicts  em- 
ployed upon  contracts  or  otherwise,  keep  a  correct, 
daily,  accoimt  of  the  labor  of  each  convict  so  em- 
ployed, in  the  manner  that  shall  be  prescribed  by 
the  warden,  and  make  reports  to  him  of  the  same, 
at  such  periods  as  he  shall  require;  which  reports 
must,  in  all  cases,  be  attested  by  the  affidavit  of  the 
keeper,  that  the  account  fkirly  and  justly  sets  forth 
the  labor  performed  on  such  contract  or  otherwise, 
during  the  period  charged  in  such  account. 

Laws  of  1847,  ch.  460,  §  58,  as  amended  Lawa  of 
1855,  ch.  552,  §  2. 

%  923.  The  store  keeper  at  Sing  Sing  must  take  store 
charge  of  all  goods,  provisions,  and  other  articles,  at^ng  ^ 

Sing  mast 

purchased  or  designed  for  the  use  of  the  prison,  and  SfVoodf** 
enter  the  same  in  books  to  be  kept  by  him  for  that  p"^'*****^ 
purpose,  and  note  all  discrepancies,  if  any,  which 
arise  between  the  goods  received  and  the  bill  accom- 
panying such  articles.  Such  goods,  when  received, 
must  be  kept  in  some  safe  place  under  his  charge,  and 
no  goods  shall  be  delivered  by  him,  except  on  a  requi- 
sition from  the  kitchen  keeper,  or  warden,  or  principal 
keeper,  or,  at  the  Sing  Sing  prison,  from  the  matron 
of  the  female  department,  or  in  his,  her,  or  their 
absence,  the  person  acting  as  such.  Such  requisition 
must,  in  all  cases,  be  in  writing,  and  by  him  placed 
on  iile,  and  in  addition  thereto,  the  articles  named  in 


342 


THE  PENAL  CODE 


Mnst  make 
out  monthly 
Btatement 
for  inspoC' 
lor  in 
char(;e. 


Must  com- 

Sare  bills 
iken  for 
goods  par- 
chased. 


such  requisition  must  be  entered  in  his  books,  which 
books  must  state  what  the  articles  were,  the  quantity 
delivered,  and  on  whose  order  they  were  delivered, 
and  to  what  shop  or  place  sent. 

This  and  the  next  three  sections  are  taken  from  Zoiw 
of  1855,  dL  552,  §  4. 

%  924.  The  store  keeper  must,  at  the  end  of 
each  month,  make  out  a  correct  statement,  giving 
the  amount  and  kind  of  each  article  received,  the 
amounts  and  kinds  of  goods  delivered  on  requisi- 
tions, and  to  whom  delivered,  and  the  quantity  of 
each  kind  of  property  then  on  hand,  with  the  value 
thereof  at  that  time;  which  statement,  when  made 
up,  must  be  delivered  to  the  inspector  in  charge,  and 
by  him  examined ;  and  if  found  correct,  he  shall  so 
certify  thereon.  Such  statement  and  certificate  must 
then  be  delivered  to  the  warden,  and  by  him  for- 
warded to  the  comptroller,  with  his  monthly  estimate 
and  shall  form  a  part  thereof. 

g  925.  The  store  keeper  must  take  the  duplicate 
bills  for  all  goods  and  other  articles  purchased  by 
the  warden  for  the  use  of  the  prison,  and  compare 
them  carefully  with  the  originals.  K  he  finds  that 
they  agree  and  that  the  goods  delivered  to  him  also 
agree  with  the  bills,  he  must  enter  them  in  a  book  to 
be  furnished  by  the  warden  for  that  purpose. 


Most  keep 
acoonnt  of 


g  926.  The  store  keei)er  must  keep  a  perfect,  just 
S^^he'wi.  ^^^  ^^^  account  of  all  goods  sold  by  the  warden  or 
den,  Ac      other  officcrs  of  the  prison,  belonging  to  the  prison. 


Cteneral 
duties  of 
kitchen 
keejwr. 


g  927.  The  kitchen  keeper,  at  each  prison,  must 
take  the  charge  and  care  of  the  kitchen  of  the  prison, 
and  of  the  preparation  of  food  for  the  convicts.  He 
must  enter  in  a  book  to  be  kept  for  the  purpose,  all 
articles  received  to  be  cooked,  and  must,  at  the  end  of 
each  month,  state,  in  a  report  which  he  must  submit  to 
the  inspectors,  Avhat  amount  has  been  received,  what 
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amoant  has  been  consumed,  whether  any  of  such 
articles  remain  on  hand,  and  what  they  are. 

See  Laios  of  1855,  ch.  552,  §  4. 

§928.  The  kitchen  keepers  at  the  Auburn  and  fj^^e^at 
Clinton  prisons  must  also  perform,  at  their  respec-  cSStoS"** 
tive  prisons,    the  duties   imposed   upon  the  store  JtSJeiwe" 
keeper  of  the  Sing  Sing  prison.    All  provisions  of  *"" 
law  which  treat  of  the  duties  of  store  keeper  at  Sing 
Sing,  apply  in  the  same  manner  to  the  kitchen  keep- 
ers of  Auburn  and  Glinton  prisons,  in  all  respects. 

S  929.  Such  of  the  keepers  as  may  be  designated  gj^^fj^f' 
by  the  warden,  to  act  as  hospital  and  hall  keepers,  Je2p*^\ 
must  examine  and  enter  all  goods  coming  into  the 
hospital,  and  to  the  halls  or  galleries ;  make  requisi- 
tions for  all  goods  required  by  them,  through  the 
warden  or  principal  keeper;  and  enter  in  books,  to 
be  kept  for  that  purpose,  all  articles  so  received  or 
sent  away  from  their  respective  departments. 

Laws  of  1847,  ch.  460,  §  66,  subd.  3,  as  amended 
Laws  of  1855,  ch.  622,  §  4. 


CHAPTER  Vin. 

THE  PHYSICIANS. 

SncrroN  030.  Phjsiciaa  must  attend  constantly  at  the  prlsoo. 
031.  Must  take  charge  of  hospital. 

932.  Must  attend  the  sick. 

933.  Must  examine  the  cells  of  convicts  weekly. 

934.  Must  make  a  monthly  report  to  the  inspectors,  of  patients 

in  hospital 

935.  And  of  sick  convicts  not  received  into  the  hospital. 

936.  Must  examine  the  provisions  furnished. 

937.  Must  keep  a  daily  record  of  admissions  to  the  hospital. 

938.  Must  make  a  yearly  report  to  the  inspectors. 

939.  Inspectors  may  require  physicians  at  Sing  Sing  and  CSlinton 

to  reside  in  the  prison. 

!5  JKJO.  The  physician  must  attend  daily,  during  ^^'Jjj^^ 

tlid  i>roper  business  hours,  at  the  prison,  and  hold  JJ^^J*'^ 

liiniself,  at  all  times,  in  readiness  to  discharge  his  ^^ 
<lui*uis  as  such  physician,  unless,  by  the  direction  of 
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an  inspector,  or  of  the  warden  of  the  prison,  he  is 
otherwise  engaged  in  transacting  business  on  ac- 
count of  the  prison. 

See  Laws  of  1862,  ch.  403,  §  1. 

Knst  tAke        ^  931.  The  physician  of  each  prison  must  take 

charge  of  '^  ^    '^  ^ 

hoBpitaL      charge  of  the  hospital  of  the  pnson. 

This  section  and  the  seven  which  follow  are  taken 
from  Laws  of  1847,  ch.  460,  §  63. 

Must  attend  ^  932.  The  phvsician  must  attend,  at  all  times,  to 
the  wants  of  the  sick  convicts,  whether  in  the  hospi- 
tal or  in  their  cells. 

Must  exam-      (J  933.  The  phvsician  must  examine,  weekly,  the 

inetbecellB         ««,  .^i  «  .. 

of  convicts  cells  of  the  convicts  for  the  purpose  of  ascertainmg 

weekly.  r      r  o 

whether  they  are  kept  in  a  proper  state  of  cleanliness 
and  ventilation,  and  report  the  same,  weekly,  to  the 
warden. 


Mnst  make 
a  monthly 
report  to 
the  inapeo- 
ton  of 


S 


aUenta 


hoepital* 


§  934.  The  physician  must  report,  monthly,  to 
the  inspectors  the  number  of  patients  received 
into  the  hospital  during  the  month,  stating  their 
respective  ages,  color,  disease,  and  occupations  in 
prison,  the  quality  and  kind  of  medicines  adminis- 
tered during  the  month,  the  number  of  those  dkh 
charged,  their  condition  when  discharged,  the  time 
they  shall  have  remained  in  the  hospital,  and  the 
number  of  deaths,  stating  the  cause  of  such  deaths. 


And  of  sick      §  935.  The  physician  must  report,  in  like  manner, 
=^°t, .    the  number  of  sick  convicts  not  received  into  the 

celved  Into 

hospital,  hospital,  for  whom  he  shall  have  prescribed  during 
the  last  month,  and  th^  quantity  and  kind  of  the 
medicines  so  prescribed,  and  the  number  of  days 
during  which  such  convicts,  in  consequence  of  sick- 
ness, shall  have  been  relieved  from  labor. 

toStii?*^'      S  936.  The  physician  must  examine,  daily,  into 

^ShS?    the  quality  and  state  of  the  provisions  delivered  to 

the  prisoners.    And  whenever  he  has  reason  to  be- 
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lieve  that  any  of  such  provisions  are  prejudicial  to 
the  health  of  the  prisoners,  he  must  immediately 
make  a  report  thereof  to  the  warden  of  the  prison. 
He  must  also  prescribe  the  diet  of  sick  convicts, 
whether  in  the  hospital  or  in  their  cells  or  elsewhere, 
and  his  directions  in  relation  thereto  must  be  fol- 
lowed by  the  warden. 

S  937.  The  physician  must  keep  a  daily  record  of  Mnet  keep 

^  *■     **  3.  V  g^  dally 

all  admissions  to  the  hospital,  indicatmg  the  sex,  J^^^f°,f^^g 
color,  nativity,  age,  occupations,  habits  of  life,  crime,  ^^^JJf  ^^^ 
period  of  entrance  and  discharge  from  the  hospital, 
date  of  admission  to  the  prison,  time  in  county  prison 
before  conviction,  disease,  if  aflGQcted  with  scrofula 
before  admission,  scrofula  during  the  first,  second 
and  third  six  months  after  admission  to  prison,  and 
of  the  prescriptions  and  treatment  of  each  case. 

5  938.  Tlie  physician  must  make  a  yearly  report  Must  make 
to  the  inspectors,  of  the  sanitary  condition  of  the  Jgp^tJj,*'^ 
prison  for  the  past  year,  in  which  all  the  information  ^^*' 
contained  in  his  daily  record  and  his  monthly  reports 
shall  be  condensed. 

S939.  If  the  inspectors  deem  it  necessary,  they  inspectors 

^  ./  V     may  require 

may  require  the  physicians  at  Sing  Sing  and  Clinton  Jf  J^Jf**°* 

prisons,  respectively,  to  reside  in  the  prison,  and  in  clSftSS  ^ 

that  case  they  may,  in  theur  discretion,  add,  not  tSS^priiSn. 
exceeding  one  hundred  dollars,  to  the  salary  of  each 
of  the  said  physicians  respectively. 

Laws  of  1847,  ch.  460,  §  63. 

OHAPTEE  IX. 

THE  CHAPLAINS. 

Section  940.  Chaplain  must  perform  religious  services. 

941.  Must  visit  convicts  in  their  cells. 

942.  Must  see  that  books  are  furnished. 

943.  Must  take  charge  of  library. 

944.  Must  visit  the  sick. 

945.  Must  make  an  annual  report  to  the  inspectors. 

946.  Must  make  a  quarterly  report. 
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SS?^"*^-  S  9^0.  The  chaplain  of  each  prison  must  perform 
g^iouB^Be^-  religious  services  in  the  prison,  under  such  regula- 
^®*-  tions  as  the  inspectors  may  prescribe,  and  attend  to 

the  spiritual  wants  of  the  convicts. 

Laws  of  1847,  ch.  460,  g  60,  subd.  1. 

S  941.  The  chaplain  must  visit  the  convicts  in 
their  cells  for  the  purpose  of  giving  them  religious 
and  moral  instruction,  and  devote  at  least  one  honr 
in  each  week  day,  and  the  afternoon  of  each  Sun- 
day, to  such  instruction. 

Ibid.f  subd.  2. 

Mast  seo         g  942.  The  chaplain  must  see  that  a  bible  and 

that  books     , 

are  fur-       hymu  book  is  furnished,  by  the  wardai,  to  each 


Mnet  visit 
convicts  In 
their  cells. 


nlshed. 


convict. 


See  IbicLf  subd.  3. 


Must  take 
charge  of 
library. 


Must  visit 
the  sick. 


Must  make 
an  annual 
report  to 
the  inspec- 
tors. 


g  943.  The  chaplain  must  take  charge  of  the 
library,  and  take  care  that  no  improper  books  are 
introduced  into  the  cells  of  the  convicts,  and  if  any 
such  books  are  found,  either  in  the  cells  or  in  the 
possession  of  a  convict,  he  must  take  away  and 
return  the  same  to  the  warden ;  and  for  the  purpose 
of  properly  discharging  these  duties,  he  must  visit, 
weekly,  each  cell  in  the  prison. 

Ihid.f  subd.  4. 

g  944.  The  chaplain  must  visit,  daily,  the  sick  in 
the  hospital. 

IbicLj  subd.  6. 

§  945.  The  chaplain  must  make  an  annual  report 
to  the  inspectors,  up  to  the  first  day  of  December, 
relative  to  the  religious  and  moral  conduct  of  the 
prisoners  during  the  past  year,  stating  therein  what 
services  he  has  himself  performed,  and  the  fruits,  if 
any,  of  his  instructions.  He  must  append  thereto, 
as  far  as  practicable,  in  tabular  form,  a  statement 
exhibiting  the  number  of  convicts  then  in  prison, 
the  number  of  white  males  between  the  ages  of 
twenty  and  thirty,  thirty  and  forty,  forty  and  fifty, 
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fifty  and  over,  and,  in  like  manner,  of  colored  males, 
white  females,  and  colored  females,  the  number  bom 
in  the  United  States,  foreigners  and  of  what  country, 
the  number  that  cannot  read,  that  can  read  only,  or  can 
read  and  write,  are  well  educated,  classically  educated, 
temperate,  intemperate,  health,  whether  scrofulous, 
whether  employed  at  the  time  of  the  commission  of 
the  crime,  counties  where  convicted,  occupation,  sen- 
tence, how  many  times  recommitted,  and  whether 
married  or  unmarried. 

See  Ibid.t  aubd.  6. 

g  946.  The  chaplain  must  make  a  quarterly  report  f  °**an^® 
to  the  inspectors,  stating  the  number  of  convicts  "^'^• 
that  shall  have  been  instructed  during  the  last  quar- 
ter by  the  instructors  or  instructress,  the  branches  of 
education  in  which  they  have  been  instructed,  the 
text  books  used  in  such  instruction,  and  the  progress 
made  by  the  convicts,  and  must  note,  especially,  any 
cases  in  which  an  unusual  progress  has  been  made 
by  a  convict. 

Laws  of  1847,  ch.  460,  §  62. 

CHAPTER  X. 

THE  INSTRUCTOKS  AND  INSTRUCTRESS. 

SsonOK  947.  Duty  of  instructors  and  instructress. 
948.  Instruction,  when  to  be  given. 

§  947.  The  instructors  at  the  several  state  prisons,  Duty  of 
and  the  instructress  at  the  female  department  of  the  and'SStJSo- 
Sing  Sing  prison,  in  conjunction  with  and  under  the 
supervision  of  the  chaplain,  must  give  instruction  in 
the  useful  branches  of  an  English  education  to  such 
convicts  as,  in  the  judgment  of  the  warden  or  the 
chaplain,  may  require  the  same  and  be  benefited 
by  it. 

This  section  and  the  next  are  suggested  as  substitutes 
for  Laws  of  1847,  ch.  460,  §  61,  and  Laws  of  1849,  ch. 
141,  §  6,  which  are  as  follows: 

"Two  instructors  shall  be  appointed  by  the  board  of 
Inspectors  for  each  of  the  prisons  at  Sing  Sing  and 
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Auburn,  and  one  for  the  Olinton  state  priaon;  it  shall  be 
the  duty  of  such  instructors,  in  coiyunction  with  and 
under  the  supervision  of  the  chaplain,  to  give  instruction 
in  the  useful  branches  of  an  English  education  to  such 
convicts  as,  in  the  judgmeift  of  the  warden  or  the  chap- 
lain, maj  require  the  same  and  be  benefited  hy  it;  such 
instruction  shall  be  given  for  not  less  than  one  hour  and 
a  half  daily,  Sunday  excepted,  between  the  hours  of  six 
and  nine  in  the  evening/' 

Laws  of  1847,  ch.  460^  §  64. 

"The  inspectors  of  state  prisons  shall  appoint  one 
instructress  for  the  female  convict  prison  at  Sing  Sing, 
whose  duty  it  shall  be^  in  conjutiction  with  and  under 
the  supervision  of  the  chaplain,  to  give  instroctioiis 
in  the  useful  branches  of  learning  to  such  convicts 
as,  in  the  judgment  of  the  matron  or  the  chaplain,  may 
require  the  same  and  be  benefited  by  it;  such  instruction 
to  be  given  for  not  less  than  one  hour  and  a  half  daily 
(Sundays  excepted),  between  the  hours  of  four  and  six 
in  the  afternoon. 

Laws  of  1849,  ch.  141,  §  6. 

inatruction,      g  948.  Sucli  instructioii  must  be  given  for  not  less 

when  to  be 

given.        than  one  hour  and  a  half  daily,  Sunday  excepted, 
between  the  hours  of  six  and  nine  in  the  evening. 


CHAPTER  XL 

THE  GUABDS. 

SBCrnON  949.  A  guard  to  be  maintained  at  each  prison. 
950.  Guards  to  be  furnished  with  arms,  &Q. 

A  guard  to       g  949.  There  shall  be  maintained  at  each  sl^te 

be  main- 

wSf^iBon.  P^^^^  3.  guard,  to  be  employed  by  the  inspectors, 
to  consist  of  one  sergeant  and  so  many  privates  as 
the  inspectors  may,  from  time  to  time,  direct;  but  the 
guard  at  Sing  Sing,  including  the  sergeant,  shall  not 
exceed  thirty  in  number;  the  guard  at  Auburn  shall 
not  exceed  the  number  of  twenty,  and  that  at  OUn- 
ton  shall  not  exceed  the  number  of  twenty-five. 

Laws  of  1847,  ch.  460,  §  64. 

Gnarde  to        §  950.  The  guards  of  the  respective  prisons  shall 
edwith       be  furnished  from  the  arsenals  of  this  state  with 

amiA,  dec. 

sufficient  arms,  ammunition  and  accoutrements,  and 


^ 
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are  subject  to  the  command  and  direction  of  the 
warden  of  the  prison. 

Taken  from  Lam  of  1847,  ch.  460,  g  65. 


CHAPTEE  Xn. 

THE  MILITABY  COMPANIES  AT  SING  SDTG  AOT> 

AUBUBN. 

Sbotiok  951.  Two  military  companies  to  be  organized. 

952.  Their  organization  prescribed. 

953.  Arms,  Ac.,  to  be  kept  in  good  order. 

954.  Companies  to  be  always  ready  for  service. 

955.  Companies,  how  formed,  and  officers,  how  appointed. 

956.  Restriction  as  to  serving  as  firemen,  &c. 

957.  Companies   named    *^Sing  Sing  Guards''   and  "Auburn 

Guards." 

958.  Vacancies,  how  to  be  filled. 

959.  Return  of  delinquents  to  be  made. 

960.  Delinquents  may  be  fined. 

961.  Fines,  how  to  be  collected. 

962.  Fines,  how  to  be  applied. 

963.  Officers  may  be  dismissed  for  neglect  of  duty. 

964.  Service  for  ten  years  to  exempt  from  future  military  duty. 

§  951.  For  the  safety  of  the  Sing  Sing  prison,  a  Twomiii. 
military  company  shall  continue  to  be  organized  in  Jj®|^^^ 
the  village  of  Sing  Sing ;  and  for  the  safety  of  the 
Anbnm  prison,  a  similar  company  shall  continue  to 
be  organized  in  the  village  of  Auburn. 

Laws  of  1847,  ch.  460,  §  112, 

The  commissioners  simply  continue  the  existing  law, 
upon  this  subject.  They  make  no  provision  for  a  military 
company  at  the  Clinton  prison,  because  the  present  law 
does  not  provide  for  one,  and  no  new  necessity  requir- 
ing one  is  known. 

g  952.  Each  of  these  companies  shall  be  formed  ^nilatKn 
from  the  persons  liable  to  militia  duty  residing  in  p"*^^^ 
the  vicinity  of  the  prison  to  which  it  is  attached, 
and  shall  consist  of  one  captain,  one  first  and  second 
lieutenant,  four  sergeants,  four  corporals,  two  drum- 
mers, two  fifers,  and  forty-five  privates,  who  shall, 
from  time  to  time,  as  may  be  necessary,  receive 
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arms,  accoutrements,  and  ammunition,  from  the 
state  arsenal  at  Albany,  upon  the  order  of  the  war- 
den of  the  prison. 

Laws  of  ISit,  ch.  460,  §  113. 

ufbe'k^t'  S  953.  The  arms,  accoutrements,  and  ammunition, 
orcS?^  received  by  the  members  of  each  company,  must  be 
kept  by  them,  in  good  order,  for  their  use,  when 
called  upon,  in  defense  of  the  prison;  and,  whenever 
such  arms,  accoutrements,  and  ammunition,  are  de- 
livered, the  person  receiving  the  same  must  execute 
a  receipt  therefor,  stating  the  purpose  to  wliich  the 
same  are  to  be  applied. 

Laws  of  1847,  ch.  460,  §  114. 

toX^ways  S  954.  Each  of  said  companies  must  always  be 
eervfce?^  Tcady  for  immediate  service,  and  must  repair,  with 
their  arms,  on  the  first  alarm  or  notice  from  the  war- 
den or  principal  officer  of  the  prison,  to  the  prison, 
and  there  aid  and  assist,  under  his  direction,  in 
defense  of  the  prison,  and  in  preventing  the  escape 
of  the  convicts,  or  the  execution  of  any  injury 
threatened  or  premeditated  by  them;  and  shall  be 
under  his  sole  control. 

Laws  of  1847,  ch.  460,  §  115. 

Companies,      (J  955.  Each  of  thcsc  companies  must  be  formed 

how  form-  **'  * 

?ere?htw"'  ^^^  organized  by  the  commander-in-chief,  and  the 
appointed.  Qfljcers  thcrcof  designated,  appointed  and  commis- 
sioned, as  in  the  case  of  uniform  companies.  The 
persons  composing  them  are  exempt  from  all  other 
militia  duty,  and  from  serving  on  any  grand  or  petit 
jury  so  long  as  they  respectively  continue  to  be 
members  of  such  companies. 

Laws  of  1847,  ch.  460,  §  116. 

Restriction       g  956.  No  pcrsou,  duly  enlisted  into  either  of  these 

mli^&lT    companies,  shall,  without  the  written  consent  of  the 

commanding  officers  of  the  company  to  which  he 

belongs,  leave  the  same  to  serve  as  fireman  in  any 

fire  company,  or  to  enlist  into  any  other  company  of 
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militia,  except  in  case  of  a  removal  from  out  of  the 
beat  of  said  company. 

Laws  of  1847,  ch.  460,  §117. 

S  957.  These  companies  are  respectively  known,  compameB 
the  first  by  the  name  of  the  Sing  Sing  Guards,  and  Q^i?§g?l"J 
the  other  by  the  name,  of  the  Auburn  Guards.    They  q^^^^ 
shall  be  ordered  out  for  drill  and  exercise  by  the 
commanding  officer  thereof  not  less  than  six  nor 
more  than  ten  times  in  any  one  year. 

Seo  Laws  of  1847,  ch.  460,  §  118. 

S  958.  Whenever  the  office  of  captain  or  subaltern  vacancies, 

*^  ^  how  to  be 

in  either  of  these  companies  becomes  vacant,  the  ^"^^ 
same  shall  be  filled  in  the  manner  now  provided  by 
law  for  filling  vacancies  in  the  companies  of  the 
militia  of  this  state,  except  that  the  warden  of  the 
prison  to  which  the  company  in  which  any  such 
vacancy  happens  shall  be  attached,  must  cause  the 
necessary  notices  of  an  election  to  fill  vacancies,  to 
be  served  on  the  members  of  the  company. 

Laws  of  1847,  ch.  460,  §  119. 

3  959.  The  commaiidiuff  officer  of  each  company  Return  of 

,    ,.  ,       .  ,         .  delinquents 

must  return  as  a  delinquent,  to  the  inspector  having  ^  be  made. 
charge  of  the  prison,  any  non-commissioned  officer, 
musician  or  private  of  the  company,  who  does  not 
appear  on  parade  in  the  complete  uniform  of  the 
compjiny,  or  who  is  guilty  of  any  neglect  of  duty  or 
improper  conduct  on  parade. 

Laws  of  1847,  ch.  460,  §  120. 

3  960.  The  inspectors  of  the  prison  may  summon  Deiin- 
any  person  so  returned  as  a  delinquent,  to  appear  ho  fined. 
before  them,  at  such  time  and  place  as  they  shall 
appoint,  to  answer  to  such  alleged  delinquency,  and 
upon  proof  of  such  summons  having  been  served, 
may  proceed,  at  the  time  and  place  therein  specified, 
to  impose  upon  such  delinquent  such  fine,  not  ex- 
ceeding five  dollars  for  each  offense,  as  in  their 
judgment  the  case  may  require. 

Laws  of  1847,  ch.  460,  §  121. 
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plied. 


fibe'coi-^  S  961.  The  president  of  the  board  of  inspectois 
lected.  shall  make  out  his  warrant  for  the  collection  of  such 
fines,  in  like  manner,  and  with  like  effect,  as  a  presi- 
dent of  a  court  martial ;  the  warrant  shall  be  directed 
to  any  constable  in  the  county  in  which  the  fine  shall 
be  imposed,  commanding  him  to  levy  and  collect 
such  fine;  and  such  constable  shall  collect  such  fine 
in  like  manner  as  other  militia  fines  are  now  directed 
by  law  to  be  collected. 

Imvjs  of  lUlj  ch.  460,  §  122. 

S  b?k^^  S  962.  All  moneys  collected  by  virtue  of  such  war- 
rant shall  be  paid  over  to  the  commanding  officer  of 
the  company  to  which  the  delinquent  upon  whom 
such  fine  may  be  imposed  shall  belong,  and  may  be 
applied,  by  a  vote  of  the  company,  to  any  beneficial 
purpose  that  the  company  may  direct. 

Laws  of  1847,  ch.  460,  §  123. 

S  963.  If  any  officer  of  either  of  the  said  compa 
nifes  neglects  to  perform  any  duty  enjoined  upon  him 
by  law,  it  is  the  duty  of  the  commander-in-ehief, 
upon  such  neglect  being  reported  by  the  inspectors, 
to  dismiss  such  officer  fi*om  the  company;  and  ii'  any 
non-commissioned  officer  or  private  refuses  or  neg- 
lects to  perform  his  duties,  such  delinquent,  in  addi- 
tion to  the  fine  herein  before  prescribed,  may  be 
discharged  by  the  commanding  officer  of  the  com- 
pany to  which  he  shall  belong,  and  another  person 
may  be  enrolled  in  his  stead. 

Laws  of  1847,  ch.  460,  §  124. 


Officers 
maybe 
dismissed 
for  neglect 
of  duty. 


g  964.  Every  non-commissioned  officer,  musician 

y'Sirs'to      or  private  of  either  of  said  companies  who  shall 

froln  feitur©  serve  faithfully  therein  for  the  period  of  ten  years, 

shall  thereafter  be  exempt  from  militia  duty  in  this 

state,  except  in  cases  of  insurrection  or  invasion. 

See  Lam  of  1847,  ch.  460,  §  125. 
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OHAPTBB  Xm. 

THB  FmH  OOHPA^nr  AX  AUBUBSr. 

Seciiov  965.  Fire  oompanj  at  Auburn  prison. 

966.  To  attend  on  alarm  of  fire. 

967.  To  attend  to  the  fire  engine. 

968.  Privileges  of  members  of  the  oompanj. 

969.  When  entitled  to  discharge. 

S  965.  There  shall  continue  to  be  organized,  in  the  Fireeom 

^  «?  '  pany  at 

vicinity  of  the  prison  at  Auburn,  one  fire  company,  ^^^ 
to  consist  of  one  foreman  and  thirty-six  men  residing 
in  that  yicinity. 

Laws  of  184t,  ch.  460,  §  127.  The  commissioneTS 
simply  oontinne  the  existing  law  upon  this  subject  They 
make  no  provision  for  fire  companies  at  Sing  Sing  and 
Clinton  prisons,  because  the  present  law  does  not  author- 
ize them,  and  no  new  necessity  for  requiring  them  is 
known. 

S  966.  It  is  the  duty  of  such  company,  on  the  first  to  attend 

on  alarm 

alarm  or  notice  of  a  fire  in  the  prison,  or  in  any  of  of  fln- 
the  adjacent  buildings,  to  repair  to  the  prison,  and 
there  to  use  and  manage,  under  the  direction  of  the 
warden,  the  engine  belonging  to  the  prison,  and  to 
aid  by  all  means  in  their  power,  in  the  preservation 
of  the  prison,  and  of  the  persons  confined  therein. 

Lau)8  of  1847,  ch.  460,  g  128. 

S  967.  It  is  also  ^  the  duty  of  such  company  to  to  attend 
attend  to  the  engine,  and  to  exercise  and  try  it  at  <»«^«* 
sach  stated  times  as  the  inspectors  or  warden  shall 
prescribe ;  and  the  inspectors  may,  in  their  discretion, 
remove  any  member  of  the  company  and  appoint 
another  person  in  his  stead. 

Laws  of  1847,  ch.  460,  §  129. 

§968.  The  members  of  the  fire  company  shall,  PriTiiom^ 
upon  the  certificate  of  the  board  of  inspectors,  be  ^SlIST 
exempt  from  serving  on  juries,  and  from  serving  in 

46 


854 


THE  PENAL  CODE 


When  enti- 
tled to 
discharge. 


the  militia,  except  in  cases  of  inTasion,  or  insorieo- 
tioD,  so  long  as  they  continue  such  members. 

Lam  of  184t,  ch.  460,  §  130. 

2  969.  The  members  of  the  fire  company,  after 
service  of  nine  years  therein,  shall  be  exempt  from 
militia  duty,  except  in  time  of  war  or  insurrection,  and 
shall  be  entitled  (o  a  discharge  from  the  company. 

Lam  of  1847,  ch.  460,  §  131. 


OHAPTEE  XIV. 

THE  CUSTODY,   CONDUCT  AND  DISdPIilNB  OP 

CONVICTS. 


CertUlcato 
of  convic- 
tion to  be 
dellyered 
with  con- 

YlCb 


Section  9T0. 
971. 
972. 
973. 
974. 
975. 
976. 
977. 
978. 
979. 
980. 
981. 
982. 
983. 
984. 
985. 
986. 

987. 
988. 
989. 


Certificate  of  conviction  to  be  delivered  with  convict 

Convict  to  be  kept  single  in  cells  at  night,  ^ 

Convicts  to  be  provided  with  food,  clothing  and  bedding. 

Provisions  to  be  Aimished  by  contract. 

The  articles  of  food  to  be  prescribed  by  inspectors. 

Notice  of  supplies  wanted,  to  be  published. 

Proposals  must  specify  the  lowest  price. 

Contracts  must  be  in  writing. 

Provision  in  case  of  violence  being  offered  by  convicts. 

Bestrictions  as  to  inflicting  blows  on  convicts. 

Certain  convicts  may  be  confined  in  solitary  ceUs. 

Inspectors  lo  visit  such  cells. 

Apprehension  of  escaped  convicts. 

Rewards,  how  to  be  paid. 

Letters,  &c.,  to  convicts  must  be  examined. 

In  certain  cases  of  death,  a  coroner's  inquest  may  be  held. 

Bodies  of  convicts  dying  at  Sing  Sing,  when  to  be  given 

for  dissection. 
The  like  at  Auburn  prison. 
Children  of  female  convicts.  • 
Restriction  as  to  sale  of  liquors  near  Clinton  prison. 


g  970.  Whenever  any  convict  is  delivered  to  the 
warden  of  either  state  prison,  the  officer  having  snch 
convict  in  his  charge,  must  deliver  to  such  wardea 
the  certified  copy  of  the  sentence  received  by  such 
officer  from  the  clerk  of  the  court  by  which  such 
convict  shall  have  been  sentenced,  and  take  from  the 
warden  a  certificate  of  the  delivery  of  such  convict. 

Lam  of  1847,  ch.  460,  §  86. 
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S  971.  Wbenever-  there  are  a  sufficient  nnmbeT  of  ^^^^  ^ 

^  be  kept 

cells  in  the  prison,  it  is  the  duty  of  the  warden  to  ^l^ 
keep  each  convict  single  in  his  cell  at  night,  and  also  °^^^  ^ 
in  the  day  time  when  not  employed. 

Lavfs  of  1847,  ch.  460,  §  104. 

S972.  Convicts  confined  in  the  state  prisons  are  convicts  to 

^  be  provided 

entitled  to  be  provided,  at  the  expense  of  the  state,  "^^^^^ 
with  a  sufficient  quantity  of  inferior  but  wholesome  JJ^^* 
food,  and  with  inferior  but  comfortable  clothing  and 
bedding.    Such  clothing  must  be  manufeustured,  as 
far  as  practicable,  in  the  prison. 

Laws  of  1847,  ch.  460,  §  105. 

S  973.  The  convicts  in  each  prison  shall  be  sup-  provisiom 
plied  with  provisions  by  contract,  to  be  made  by  the  nuhed  hj 
warden,  under  the  direction  of  the  inspectors,  with 
snch  person  and  for  such  a  term,  not  exceeding  one 
year,  as  the  inspectors  may  determine  to  be  most 
advantageous  to  the  state,  at  a  fixed  price  per  day 
for  each  convict,  or  they  may,  at  their  option,  require 
the  warden  of  the  prison  to  furnish  the  rations  by 
purchase. 

Laws  of  1847,  ch.  460,  §  78. 

S  974.  The  kinds  of  provisions  and  the  quantities  The  articles 
of  each  kind,  shall  be  prescribed  by  the  inspectors  he  me- 
and  inserted  in  the  contract;  and  so  many  rations  iMpectore. 
shall  be  delivered  at  the  prison  daily,  or  at  such  other 
times  as  may  be  agreed  on,  as  there  are  convicts 
confined  therein. 

Laws  of  1847,  ch.  460,  §  79. 

%  975.  For  the  purpose  of  ascertaining  who  will  JJJJJJJ,? 
furnish  supplies  on  the  lowest  terms,  the  warden  b?5u^'^ 
must  cause  a  notice  to  be  published  in  a  newspaper  ^"^^ 
printed  in  the  county  in  which  the  prison  is  situated, 
and  in  such  other  newspapers,  and  for  such  time  as 
the  inspectors  may  direct,  stating  the  particular  sup- 
plies wanted,  the  manner  in  which  they  are  to  be 
delivered,  and  the  time  during  which  proposals  will 
be  received  by  such  agent  for  furnishing  the  same. 

Lam  of  1847,  ch.  460,  §  80. 
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S  976.  The  proposals  to  be  offered  pursuant  to  such 
notice,  must  specify  the  lowest  price  per  ration  per 
day,  and  the  contracts  must  be  made  with  those 
I)ersons  whose  terms  shall  be  most  advantageous  to 
the  state,  and  who  shall  give  satisfactory  security 
for  the  performance  of  their  contracts,  unless  the 
inspectors  shall  deem  it  expedient  to  decline  all  pro 
posals  and  advertise  anew. 

Lam  of  1847,  ch.  460,  §  96. 

S  977.  All  contracts  to  be  made  under  last  four 
sections,  must  be  reduced  to  writing  and  signed  by 
the  parties;  a  duplicate,  so  signed,  of  every  snch 
contract  shall  be  filed  with  the  clerk  of  the  prison, 
and  a  copy  thereof  shall  be  delivered  to  the  inspector. 
Unless  these  provisions  are  complied  with,  the  con- 
tractor shall  have  no  right  to  recover  for  any  articles 
supplied  under  such  contract. 

See  Laws  of  1847,  di.  460,  %  82.  The  last  Bentence  is 
added  by  the  commissioners  to  protect  the  state  against 
frauds  by  contractors. 

S  978.  When  any  convict  offers  violence  to  any 
officer  of  the  state  prison  or  to  any  other  convict,  or 
does  or  attempts  to  do  any  injury  to  the  building 
or  any  work  shop,  or  to  any  appurtenances  thereof,  or 
property  therein,  or  attempts  to  escape,  or  resists 
or  disobeys  any  lawful  command,  the  officers  of  the 
prison  shall  use  all  suitable  means  to  defend  them- 
selves, or  to  enforce  the  observance  of  discipline,  to 
secure  the  persons  of  the  offenders,  and  to  prevent 
any  such  attempt  or  escape. 

Laws  of  1847,  ch.  460,  §  106. 

S  979.  No  officer  in  any  state  prison  shall  inflict 
any  blows  whatever  upon  any  convict,  unless  in  self- 
defense,  or  to  suppress  a  revolt  or  insurrection.  If 
in  the  opinion  of  the  warden  of  such  prison,  it  is 
necessary  in  any  case  to  inffict  unusual  punishment 
in  order  to  produce  the  entire  submission  or  obedience 
of  any  convict,  it  is  the  duty  of  such  warden  to  ouu- 
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fine  sach  convict  immediately  in  a  cell,  upon  a  short 
allowance,  and  to  retain  him  therein  until  he  shall 
be  reduced  to  submission  and  obedience.  The  short 
allowance  to  each  convict  so  confined  shall  be  pre- 
scribed by  the  physician,  whose  duty  it  shall  be  to 
visit  such  convict  and  examine  daily  into  the  state 
of  his  health,  until  the  convict  be  released  from  soli- 
tary confinement  and  returned  to  his  labor. 

Laws  0/  1847,  ch.  460,  g  108. 

S  980.  Whenever  any  convict  is  found  incorrigibly  ^^^'^ 
disobedient  to  the  rules  of  either  of  the  state  prisons,  "„Yd^*^' 
the  warden  must  confine  him  in  one  of  the  solitary  ^ii^^ 
cells  provided  for  in  section  807,  at  hard  labor,  and 
when  practicable,  he  must,  when  so  confined,  be 
employed  at  the  same  trade  or  business  he  was 
employed  in  immediately  previous  to  such  solitary 
confinement. 

Lam  of  1847,  ch,  460,  §  45. 

%  981.  It  is  the  duty  of  the  inspector  having  charge,  inspector 
at  the  time,  of  each  prison,  to  visit  such  cells  from  v»^  ceiis. 
time  to  time,  and  examine  into  the  causes  of  con- 
finement of  each  convict  thus  confined,  and  he  may 
designate  the  length  of  time  during  which  such 
solitary  confinement,  in  each  individual  case,  shall 
continue,  subject  to  the  approval  of  the  board  of 
inspectors  at  each  meeting  thereof,  held  at  such 
prison.  It  is  the  duty  of  the  inspectors  to  regulate 
and  control  such  solitary  confinement ;  and  to  pre- 
scribe the  fare  and  treatment  of  all  convicts  so  con- 
fined, and  they  may  adopt  such  rules  and  regulations 
in  reference  thereto  as  they  deem  proper,  not  incon- 
sistent with  the  existing  laws. 

Law8  of  1847,  ch.  460,  §  46.  The  commissioners  think 
it  better  to  vest  the  power  to  designate  the  length  of 
time  during  which  solitary  confinement  shall  continue, 
wholly  in  the  inspector,  instead  of  allowing  him,  as  in 
the  existing  law,  to  designate  it  "if  the  warden  shall 
concur.'^  To  make  the  power  of  the  inspector  dependent 
on  the  concurrence  of  the  warden,  deprives  the  convict 
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of  efficient  protection  in  case  he  has  excited  unrensoua 
ble  prejudioe  or  ill  will  on  the  part  of  the  warden. 

g  982.  Whenever  any  convict  confined  in  a  state 
prison  escapes  therefrom,  it  is  the  duty  of  the  warden 
to  take  all  proper  measures  for  the  apprehension  of 
such  convict;  and  in  his  discretion  he  may  offer  a 
reward  not  exceeding  fifty  dollars,  for  the  apprehen- 
sion and  delivery  of  every  such  convict,  and  with  the 
consent  of  the  inspector  in  charge  of  the  prison,  such 
reward  may  be  increased  to  a  sum  not  exceeding  two 
hundred  and  fifty  dollars. 

LooDs  of  184*7.  ch.  460,  §  109,  as  amended  Laws 
of  1860,  ch.  399,  §  7. 

§  983.  All  rewards  and  other  sums  of  money  neces- 
sarily paid  for  advertising  and  apprehending  any 
convict  who  may  escape  from  a  state  prison,  must  be 
I>aid  by  the  warden  out  of  the  funds  of  the  prison. 

Lam  of  1847,  ch.  460,  §  110. 

%  984.  'So  letter,  writing,  picture  or  sign  can  be 
delivered  to  any  convict,  nor  can  any,  written  or  made 
by  a  convict,  be  sent  from  the  prison,  until  the  same 
has  been  examined  and  read  by  the  warden,  or  by 
some  other  oflELcer  of  the  prison  authorized  by  the 
warden. 

Taken  from  Law8  qf  1847,  ch.  460,  §  107.  Other  pro- 
Tisions  of  that  section  are  omitted  here,  because  tbej 
have  alreadj  been  embraced  in  section  221  of  this  Gode^ 
deemed  a  more  appropriate  place. 

S  985.  Whenever  a  convict  shall  die  in  any  state 
prison,  it  is  the  duty  of  the  inspector  having  charge 
of  the  prison,  and  of  the  warden,  physician  and  chap- 
lain of  the  prison,  if  they  or  either  of  them  have 
reason  to  believe  that  the  death  of  the  convict  arose 
from  any  other  than  ordinary  sickness,  to  call  upon 
the  coroner  having  jurisdiction,  to  hold  an  inquest 
upon  the  body  of  such  deceased  convict. 

Laws  of  1847,  ch,  460,  §  102. 
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g  986.  Whenever  a  convict  shall  die  in  the  Sing  ^^ 
Sing  prison,  it  is  the  duty  of  the  warden,  unless  the  JftgyiL 
body  of  such  convict  be  taken  away  for  interment  by  SyS  for 
the  relatives  or  friends  of  the  deceased  within  twenty-    **"*^'*°"- 
four  hours  after  his  death,  to  deliver  on  demand,  such 
dead  body  to  the  agent  of  the  college  of  physicians 
and  surgeons  in  the  city  of  New  York,  or  to  the 
agent  of  the  medical  faculty  of  the  university  of 
the  city  of  New  York,  so  that  one-half  of  the  number 
of  such  dead  bodies  shall  be  delivered  to  each  institu- 
tion* 

Law  of  1847,  ch.  460,  §  132. 

§  987.  It  is  in  like  manner  the  duty  of  the  warden  '^^^  ** 
of  the  Auburn  state  prison,  whenever  a  convict  dies  ^'^^ 
in  that  prison,  whose  body  shall  not  be  taken  away 
for  interment  by  his  relatives  or  friends  within  twenty- 
four  hours  after  his  death,  to  deliver  on  demand,  such 
dead  body  to  the  agent  of  the  medical  faculty  of  the 
university  of  Buffalo,  or  to  the  agent  of  the  medical 
faculty  of  Gteneva  college,  so  that  one-half  of  the 
number  of  such  dead  bodies  shall  be  delivered  to 
each  institution. 

Laws  of  1847,  ch.  460,  §  133. 

5  988.  All  children  born  of  female  convicts  in  the  ^JJiSj,*^^. 
female  department  of  the  Sing  Sing  prison,  may,  by  ^*<^ 
an  order  of  the  warden  of  the  prison,  be  sent  to  the 
poor  house  in  the  county  of  Westchester,  to  be  there 
supported  upon  such  terms  as  may  be  agreed  upon 
between  the  warden  and  the  superintendent  of  the 
poor  of  the  county ;  and  all  expenses  incurred  there- 
by shall  be  paid  by  the  warden  out  of  the  funds  of 
the  prison.  But  no  child  under  the  age  of  two  years 
shall  be  so  sent  away,  if  its  mother  be  able  and  will- 
ing to  nurse  it. 

See  Laws  of  1847,  ch.  460,  §  134.  The  last  Bentenoe 
of  the  section  is  added  in  view  of  the  neoessitj  that  the 
child  should  be  in  the  oare  of  its  mother  during  earlj  in- 
fancy. 


360 


ReBtrictlon 
88  to  sale 
of  Ilqaoni 
neiir  Clin- 
ton prison. 


THE  PENAL  CODE 

S  989.  No  license  shall  hereafter  be  granted  for  the 
sale  of  intoxicating  liqnors  within  three  miles  of 
the  Olinton  prison ;  and  every  person  who  shall, 
directly  or  indirectly,  sell  or  dispose  of  any  alcoholic 
drinks  within  the  distance  of  three  miles  froia  that 
prison,  shall,  upon  conviction  thereof,  before  any 
justice  of  the  peace  of  the  county  of  Olinton,  be 
subject  to  a  penalty  of  fifty  dollars ;  one-half  thereof 
to  be  paid  to  the  person  prosecuting  for  the  same, 
and  the  other  half  to  be  paid  to  the  persons  charged 
with  the  support  of  the  poor  of  the  town  in  which 
the  offense  was  committed. 

See  Laws  of  1847,  ch.  460,  §  144. 


CHAPTEE  XV. 


THE  EMPLOYMENT  OP  CONVICTS. 


SBcnov    990.  Convicts  to  be  kept  at  hard  labor. 

991.  Courts  to  ezamine  convicts  as  to  their  having  learned  a 

trade. 

992.  Convicts  not  to  be  permited  to  work  at  an^  other  trade. 

993.  Trade  of  convicts  who  were  previously  in  state  prison. 

994.  Officers  not  to  employ  convicts. 

995.  Penalty  for  hiring  convicts  contrary  to  law. 

996.  Attorney-general  to  prosecute  in  certain  cases. 

997.  The  warden  to  let  the  services  of  convicts  under  directkma 

from  board  of  inspectors. 

998.  Warden  must  advertise  for  proposals  and  prepare  form  of 

contract. 

999.  Sureties  of  contractor  must  Justify. 

1000.  Warden  must  submit  proposals  to  inspectors. 

1001.  Inspectors  to  award  contract 

1002.  Effect  of  the  contract 

1003.  What  the  contract  must  not  contain. 

1004.  What  it  must  contain. 

1006.  Penalty  for  bidder's  refusal  to  complete  the  contract 

1006.  Inspectors  may  advertise  anew. 

100*7.  Contracts  for  labor  of  convicts  for  one  year  or  less. 

1008.  Debt  of  contractor  a  lien  upon  his  tools,  Ac. 

1009.  Contractor  to  deposit  money  with  comptroller  as  aecority. 

1010.  Citizen  labor  not  to  be  employed,  ezoepti  Aa 

1011.  Clothing  for  convicts  in  Olinton  prison. 

1012.  The  Sing  Sing  and  Auburn  prisons  to  be  credited  for 

clothing. 

1013.  Purchases  made  for  the  Clinton  prison  to  be  for  cash. 
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1014.  Warden  must  depo«it  moneys  to  the  credit  of  the  atate. 

1015.  Warden  of  Sing  Sing  prison  majlet  services  of  convicts  for 

a  term  of  years. 

1016.  The  contract  mast  be  in  writing. 

1017.  Servioes  of  conviots,  how  to  be  paid  for. 

S  990.  All  convicts  in  a  state  prison  mast  not  be  convfctt  to 

^  -^  be  kept  at 

allowed  to  converse  with  each  other  and  must  be  kept  hard  labor, 
constantly  employed  at  hard  labor  during  the  daytime, 
not  exceeding  twelve  hours,  except  when  incapable  of 
laboring  by  reason  of  sickness  or  bodily  infirmity. 

Laws  of  1847,  ch.  460,  §  103.  The  prohibition  on 
conversing,  and  limit  of  time,  are  new. 

S  991.  It  is  the  duty  of  the  court  in  which  any  per-  ^^l^f^^ 
son  shall  be  convicted  of  an  offense  punishable  in  a  t?  thetr  h^- 
state  prison,  before  passing  the  sentence,  to  ascertain  ^^HulS^^ 
by  the  examination  of  such  convict  on  oath,  and  in 
addition  to  such  oath,  by  such  evidence  as  can  be  ob- 
tained, whether  such  convict  has  learned  and  practiced 
any  mechanical  trade.    The  clerk  of  the  court  must 
enter  the  facts  as  ascertained  and  decided  by  the  court, 
on  the  minutes  thereof,  and  deliver  a  certificate  stating 
the  facts  as  ascertained,  to  the  sheriff*  of  the  county, 
who  must  cause  the  same  to  be  delivered  to  the  war- 
den of  the  proper  prison  at  the  same  time  that  such 
convict  is  delivered  to  the  warden  pursuant  to  his 
sentence. 

Laws  of  1847,  ch.  460,  g  70.  This  provision  should 
be  transferred  to  the  Code  of  Criminal  Pro- 
cedure, Part  U,  tit.  iz,  ch.  1. 

g  992.  No  convict  sentenced  to  imprisonment  in  convicta 
either  of  the  state  prisons  shall  be  permitted  to  work  f ^'JJ,!^*;^ 
therein  at  any  other  mechanical  trade  than  that  which,  ^i^l^^ 
as  shall  appear  by  the  certificate  of  the  clerk  of  the 
court  in  which  he  was  convicted,  such  convict  had 
learned  and  practiced  previous  to  his  conviction,  ex- 
cept in  the  making  or  manufacture  of  articles  of  which 
the  chief  supply  for  the  consumption  of  this  state  is 
imported  from  other  countries  or  states,  and  except 
that  the  convicts  at  Sing  Sing  prison  may  be  employed 

46 
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in  the  cutting  and  manufacture  of  stone,  and  the  con- 
victs at  Clinton  prison  in  the  manufacture  of  iron. 

See  laws  of  1847,  ch.  460,  §  71. 

S  993.  If  the  warden  of  the  prison  in  which  any 
convict  is  detained  shall  ascertain  that  such  convict 
has  been  previously  in  a  state  prison  or  penitentiary, 
he  may  in  his  discretion,  direct  such  convict  to  be 
employed  in  the  same  kind  of  labor  in  which  he  had 
been  employed  during  such  former  imprisonment,  not- 
withstanding it  may  appear  from  the  certificate  of 
the  clerk  of  the  court  that  a  different  trade  had  been 
learned  or  practiced  by  him.  And  if  the  warden  of 
either  prison  shall  ascertain  to  his  entire  satisfaction, 
that  any  convict  so  certified,  had  not  in  fact  learned 
and  practiced  previous  to  his  conviction,  the  trade 
mentioned  in  the  certificate,  he  may,  with  the  appro- 
bation of  the  inspector  then  having  charge  of  such 
prison,  direct  such  convict  to  be  employed  in  the  trade 
or  kind  of  labor  which  he  shall  have  ascertained  by 
competent  proof  that  such  convict  had  previously 
learned  and  practiced. 

See  Laws  of  1847,  ch.  460,  §  72. 

S  994.  ISo  inspector,  or  officer  of  either  prison  shall 
employ  the  labor  of  any  convict  or  other  person  em- 
ployed in  such  prison  on  any  work  in  which  such  in- 
spector, or  officer  shall  be  interested. 

Laws  of  1847,  ch.  460,  §  74. 

g  995.  Every  inspector  or  warden  of  either  of  the 
state  prisons  who  knowingly  lets  or  hires,  or  consents 
to  the  letting  or  hiring  of  the  labor  or  services  of  a 
convict  contrary  to  law,  and  every  officer  of  either 
prison  who  knowingly  causes  a  convict  to  be  em- 
ployed at  work  prohibited  by  law,  is  punishable  by 
imprisonment  in  a  county  jail  not  exceeding  one  year 
or  by  a  fine  not  exceeding  one  thousand  dollars. 

See  Laws  of  1847,  ch.  460,  §  76. 
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S  996,  Whenever  a  complaint  is  made  to  the  attor-  Attorney- 

^  *^  Geiiernl  to 

ney-g©n©ral>  accompanied  by  satisfactory  information  K^eruln 
that  any  of  the  provisions  of  the  two  last  preceding  **'**• 
sections  have  been  violated  by  an  inspector,  or  by  any 
officer  of  either  of  the  prisons,  it  is  his  duty  to  canse 
the  offender  to  be  prosecuted ;  and  any  indictment  for 
snch  an  offence  may  be  found  or  tried  in  any  county 
in  which  the  offense  was  committed,  or  in  an  adjoin- 
ing county. 

Law8  of  1847,  ch.  460,  §  76. 

S  997.  Whenever  the  board  of  inspectors  deem  it  Theifwdea 

-■•  i«         1  1  /•      .  1  /»     ■•  to  let  the 

expedient  for  the  warden  of  either  of  the  prisons  to  JJJJ^'J^J  **' 
enter  into  any  contract  for  the  labor  and  services  of  SSftfonJ" 
convicts  for  a  term  of  more  than  one  year,  they  shall  STSb^S^ 
pass  a  resolution  to  that  effect,  specifying  the  number  ***"' 
of  convicts  whose  labor  and  services  are  to  be  let,  the 
prison  in  which  they  are  confined,  the  business  at 
which  they  are  to  be  employed,  the  number  of  years 
for  which  their  labor  and  services  are  to  be  let,  the 
time  the  contract  shall  commence,  the  shop  room^ 
yard  room,  store  room,  hydraulic  or  steam  power,  ma- 
chinery and  other  facilities,  if  any  there  be,  for  the 
business  which  will  be  furnished  with  the  labor  and 
services  to  be  let,  and  directing  the  warden  to  adver- 
tise for  sealed  proposals  therefor  in  the  state  paper, 
in  one  newspaper  published  in  the  county  where  said 
prison  is  located,  and  in  one  newspaper  published  in 
each  of  the  cities  of  this  state. 

This  section  and  the  nine  which  follow,  are  taken 
from  Lews  of  1847,  ch.  460,  §  77,  as  amended  Laws  of 
3854,  ch.  240,  §  9,  and  further  amended  Laws  (>f  1860, 
ch.  399,  §  12. 

S  998.  Upon  the  passage  of  any  such  resolution  and  warden 
the  serving  a  copy  thereof  upon  the  warden,  that  of-  "•^{J'^y- 
fleer  must  proceed  at  once  to  execute  it,  by  preparing  gJng*^cj,a. 
and  publishing,  for  the  period  of  thirty  days  next  pre-  *^^ 
ceding  the  time  fixed  for  opening  such  proposals,  the 
notice  required  in  the  manner  above  provided,  and  by 
preparing  a  duplicate  form  of  the  contract  to  be  en- 
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tered  into,  with  the  date,  amount  of  compensation  per 
day,  and  the  names  of  contractors,  and  their  sureties, 
in  blank,  to  be  approved  by  the  inspectors  or  a  ma- 
jority of  them.  A  copy  of  such  contract  must  be 
deposited  with  the  clerk  of  the  prison  at  which  such 
convict  labor  is  to  be  let,  for  the  inspection  of  all  per- 
sons desirous  of  proposing  therefor,  for  at  least  the 
period  of  twenty  days  prior  to  the  time  fixed  in  such 
notice  for  opening  such  proposals. 

* 

S  999.  To  every  proposal  for  convict  labor,  shall  be 
annexed  a  justification  of  the  sureties,  in  an  amount 
in  the  aggregate  not  less  than  the  sum  of  five  thou- 
sand dollars,  over  and  above  all  debts  and  liabilities 
and  property  exempt  from  execution. 

g  1000.  The  warden  must  receive  and  preserve  un- 
opened all  the  sealed  proposals  for  such  labor  and  ser- 
vices which  shall  be  delivered  to  or  received  by  him 
up  to  the  day  and  hour  mentioned  in  his  published 
notice,  and  no  longer ;  and  must  thereupon,  or  as  soon 
thereafter  as  the  board  of  inspectors  shall  convene, 
lay  the  proposals  before  the  board  of  inspectors. 

S  1001.  The  inspectors  must  proceed  at  once  pub- 
licly to  open  and  canvass  such  of  the  proposals  as  are 
substantially  in  the  form  prescribed  in  the  published 
notice  of  the  warden,  and  are  accompanied  by  an  offer 
to  enter  into  the  contract  for  the  labor  of  such  con- 
victs which  has  been  prepared  and  deposited  with  the 
clerk,  with  the  name  of  the  bidder  and  the  price  per 
day  for  the  labor  and  services  of  the  con\act8  which 
he  proposes  to  pay,  and  with  the  names  of  at 
least  two  suflElcient  sureties  accompanied  by  their 
written  consent  to  become  sureties  in  such  contract ; 
and  they  shall  award  the  contract  for  such  labor  and 
services  to  the  person  or  persons  who  shall  be  found 
to  be,  by  such  canvass,  the  highest  bidder  or  bidders 
therefor ;  and  shall  thereupon  direct  the  warden  to  fill 
up  the  blanks  in  such  contract  pursuant  to  such  pro- 
posal, and  execute  the  same  with  such  bidder. 
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5  10Q2.  Snch  contract  when  so  filled  up  and  signed,  Etroct  of 
and  approved  by  the  inspectors  or  a  majority  of  them,  tnct!'''' 
as  to  the  sufficiency  of  the  sureties  therein,  shall  be  a 
valid  contract  in  law  with  the  parties  thereto  and  their 

sureties. 

S  1003.  No  such  contract  shall  be  executed  by  the  what  the 
warden  or  be  valid  in  law,  which  contains  any  stipu-  mulr^t 
lation  on  the  part  of  the  warden  to  accept  any  less  ^° 
than  the  full  contract  price  (which  shall  be  the  price 
per  day  only)  for  the  labor  and  services  of  any  of  the 
convicts  referred  to  in  the  contract,  or  that  the  con- 
victs shall  execute  any  specific  amount  of  labor  per 
day,  per  month  or  year,  or  that  they  shall  have  or 
possess  any  particular  degree  of  skill  in  the  trade  or 
business  at  which  they  are  to  be  employed,  or  that 
the  contractor  or  contractors  shall  have  any  accom- 
modations or  facilities  for  business  or  privileges  which 
were  not  specified  in  the  contract  prepared  and  de- 
posited with  the  clerk  as  provided  by  section  998  or 
that  the  warden  shall  maintain  any  particular  kind, 
standard,  or  quality  of  discipline  in  said  prison  over 
the  convicts,  during  the  time  they  shall  be  employed 
under  such  contract. 

g  1004.  No  such  contract  shall  be  executed  by  the  what  it 
warden,  or  be  valid  in  law,  if  it  runs  for  a  longer  time  tain.  ^ 
than  five  years  from  the  time  when  it  is  by  its  terms 
to  commence;  nor  unless  it  contains  a  stipulation  on 
the  part  of  the  contractor,  to  pay  the  contract  price 
for  the  labor  and  services  therein  specified,  monthly, 
on  the  first  day  of  each  month,  to  the  warden,  at  his 
oflSce  at  the  prison ;  and  a  stipulation  that  the  warden 
may,  by  and  with  the  consent  of  the  board  of  inspec- 
tors, or  a  majority  of  them,  annul  the  contract  and 
declare  it  void,  if  the  contractor  at  any  time  neglects 
or  refuses  to  make  the  monthly  payments  within  ten 
days  from  the  time  they  shall  respectively  fall  due ; 
and  a  stipulation  that  the  sta,te  will  not  be  held  re- 
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sponsible  for  any  loss  sustained  by  fire  on  the  part  of 
any  contractor. 

S  1005.  In  case  any  bidder  to  whom  any  contract 
may  be  awarded,  refuses,  or  for  twenty-four  hours 
after  award  made  to  him  neglects  to  execute  such  con- 
tract, with  at  least  two  sufficient  sureties,  to  be  ap- 
proved by  the  inspectors,  or  a  minority  of  them ;  he 
shall  pay  to  the  warden  as  stipulated  damages  for 
such  refusal  or  neglect,  a  sum  equal  to  the  difference 
between  the  aggregate  of  earnings  of  the  number  of 
convicts  specified  in  such  contract,  at  the  price  i>er 
day  named  in  the  proposal  of  such  bidder,  for  the  tenn 
of  such  contract,  and  the  aggregate  of  earnings  of 
such  number  of  convicts  at  the  price  per  day  at  which 
the  same  shall  be  finally  awarded;  and  the  warden 
shall  have  an  immediate  right  of  action  against  such 
bidder  so  neglecting  or  refusing,  and  his  proposed 
sureties,  for  the  recovery  of  such  damages;  and  unless 
the  same  shall  be  paid  within  thirty  days  after  pei^ 
sonal  demand  thereof  of  such  bidder,  the  warden  shall 
forthwith  bring  suit  for  the  recovery  thereof. 


Inspectors 
may  adver- 
tiae  anew. 


S  1006.  If  upon  opening  such  proposals,  the  inspec- 
tors with  the  assent  of  the  warden,  deem  it  for  the 
interest  of  the  state  not  to  award  the  contract  to  any 
of  the  bidders,  they  may  reject  all  of  the  proposals, 
and  re-advertise  the  contract,  and  if  after  awarding^  the 
contract  to  any  bidder  or  bidders,  who  refuse  or  ne- 
glect to  enter  into  such  contract,  the  inspectors  do 
not  deem  it  for  the  interest  of  the  state  to  award  the 
same  to  any  person  bidding  a  lower  rate  of  compen- 
sation, they  may  reject  all  lower  bids,  and  re-advertise ; 
and  any  bidder  whose  proposal  has  been  accepted  by 
the  inspectors  and  who  has  refused  or  neglected  to 
enter  into  such  contract,  shall  be  liable  to  the  warden 
for  the  expenses  of  such  re-advertisement,  in  addition 
to  the  damages  by  reason  of  such  ref  nsal  or  neglect,  to 
be  computed  as  hereinbefore  provided. 
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S  1007.  Whenever  the  board  of  inspectors  deem  it  contnct 

*^  for  labor  of 

expedient  and  proper  for  the  warden  of  either  prison  ^^"''^21  or 
to  enter  into  any  contract  for  the  labor  and  services  ^*^''' 
of  convicts  for  a  term  not  exceeding  one  year,  it  shall 
be  the  duty  of  the  board  to  pass  a  resolution  to  that 
effect,  specifying  the  number  of  convicts  whose  labor 
and  services  are  to  be  let,  the  prison  in  which  they  are 
confined,  the  business  at  which  they  may  be  employed, 
if  contracted  for,  the  time  when  a  contract  therefor 
may  commence,  and  the  shop  or  yard  room,  store 
room,  and  the  accommodations  and  facilities  for  car- 
rying on  the  proposed  business  or  labor  which  will  be 
furnished  with  such  labor  and  services,  directing  the 
warden  to  ascertain  what  price  per  day  he  can  obtain 
for  such  labor  and  services  and  report  the  same  to  the 
board ;  and  if  upon  advisement  the  board  shall  con- 
sider it  for  the  interest  of  the  state  to  accept  the  highest 
price  thus  offered  and  reported,  they  shall  pass  a  reso- 
lution to  that  effect,  directing  the  warden  to  enter 
into  a  contract  in  the  form  prescribed  in  the  preceding 
sections  with  the  party  making  the  proposal  and  his 
sureties. 

Laws  of  1860,  ch.  399,  g  13. 

S1008.  In  all  contracts  let  or  awarded  for  convict  pei>t  of  con- 
tractor a 

labor  at  any  state  prison,  a  clause  must  be  inserted  "j^tSS?/* 
that  any  debt  which  may  be  or  become  due  from  any  ^• 
contractor  upon  such  contract  shall  be  a  lien,  in  favor 
of  the  prison,  upon  the  machinery  and  tools  used  or 
owned  by  such  contractor  in  operating  such  contract 
upon  the  prison  premises.  Such  lien  commences  with 
such  contract,  and  continues  during  the  existence  of 
the  contract,  and  until  the  claim  or  debt  has  been  sat- 
isfied or  canceled.  And  the  warden  of  the  prison, 
under  the  direction  of  the  inspectors  or  a  majority  of 
them,  whenever  any  sum  becomes  due  from  a  con- 
tractor, may  proceed  to  satisfy  such  lien  by  a  sale  of 
the  property  affected  by  it  in  the  same  manner  as  by 
a  sale  upon  a  chattel  mortgage. 

See  Lam  0/1863,  ch.  465,  §  1. 
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^mTr^-^  labor,  at  any  state  prison,  a  clause  most  be  inserted 
iurity.'*"  requiring  the  contractor  to  deposit  with  the  comp- 
troller of  the  state  a  sum  of  money  not  less  than  five 
hundred  dollars,  and  not  greater  than  two  thousand 
dollars,  as  the  inspectors  may  determine,  according 
to  the  nature  of  the  contract ;  and  no  contract  shall 
be  valid  until  such  deposit  has  been  made.  Such 
money  shall  remain  on  deposit  with  the  comptroller 
as  security  for  the  payment  of  any  debt  which  may 
arise  on  the  contract  during  the  continuance  thereof, 
and  until  such  debt  be  adjusted.  The  comptroller 
may  apply  such  money  upon  and  towards  the  liquidar 
tion  of  any  such  debt  which  may  become  doe.  When 
ever  the  sum  so  to  be  applied  does  not  suffice  to  meet 
such  debt,  it  becomes  the  duty  of  the  inspectors  forth- 
with to  annul  such  contract,  and  the  same  shall  be 
and  become  immediately  annulled.  The  labor  and 
services  of  the  convicts  provided  for  in  such  contract 
may  thereupon  be  relet  and  contracted  anew,  but  not 
to  such  defaulting  contractor.  Kor  shall  any  other 
contract  for  convict  labor  be  awarded  to  any  person 
who  shall  have  been  a  defaulting  contractor.  But  the 
annulment  of  such  contract  does  not  cancel  any  lien 
existing  thereby  upon  machinery  and  tools,  for  any 
indebtedness  then  existing. 

Lam  of  1863,  ch.  465,  g  2. 

Citizen  i»        S  1010.  It  is  not  lawful  for  any  person  holding  a 
be'empioy-   coutract  for  couvict  labor  at  any  state  prison  to  em- 

ed  except,  w  * 

^  ploy  in  the  shops  or  grounds  of  such  prison,  upon  the 

ordinary  work  of  convicts  as  carried  on  at  such  prison, 
any  other  persons  than  convicts,  without  the  permis- 
sion of  the  board  of  inspectors,  as  foremen,  superin- 
tendents, teamsters  or  otherwise. 

See  Lours  of  1863,  ch.  466,  g  3. 


S?coiMcte      S  1011.  All  necessary  clothing  for  the  use  of  the 
pti^ST    convicts  in  the  Clinton  prison  shall  be  manufactured 
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by  the  convicts  in  the  Auburn  and  Sing  Sing  prisons^ 
whenever  a  written  order  for  that  purpose  shall  be 
made  by  the  inspectors  and  be  delivered  to  the  respec- 
tive wardens  of  those  prisons. 

Lam  of  1847,  ch.  460,  g  139. 

S 1012.  The  Sing  Sing  and  Auburn  prisons  shall  re-  The  sine 
spectively  have  credit  on  the  books  of  the  comptroller  Aui^anipri. 

*•  *  ^  sons  to  be 

for  the  value  of  any  cloth  or  clothing  manufactured  SJjJfSj'®' 
in  such  prisons  in  conformity  to  law,  for  the  use  of  the 
Clinton  prison,  on  making  specific  returns  thereof, 
verified  as  to  quantity  and  value  by  the  affidavit  of 
the  agent  of  the  prison  manufacturing  the  same.  The 
sum  so  to  be  credited  must  be  paid  by  the  treasurer, 
on  the  warrant  of  the  comptroller,  out  of  any  moneys 
in  the  treasury  not  otherwise  appropriated,  to  the 
order  of  the  inspectors,  whenever  such  payment  be- 
comes necessary  to  defray  the  expenses  of  the  prison 
entitled  to  the  credit. 

Lawa  of  1847,  ch.  460,  §  140. 

§  1013.  The  warden  of  the  Clinton  prison  must  SSStoT 
not  deposit  or  pledge  any  article  produced  by  the  nnm  toSe 
labor  of  the  convicts,  by  way  of  security  for  moneys 
borrowed  on  the  credit  thereof  or  otherwise ;  and  all 
articles  purchased  by  him  for  the  use  of  the  prison 
or  to  be  employed  in  conducting  any  of  its  opemtions, 
must  be  purchased  for  cash,  and  not  upon  credit, 
unless  the  inspector  having  charge  of  the  prison 
shall  otherwise  direct.  The  warden  must  make  sale 
of  the  articles  produced  by  the  labor  of  the  convicts, 
in  such  manner  and  on  such  terms  as  shall  be  pre- 
scribed by  the  rules  and  regulations  established  from 
time  to  time  by  the  board  of  inspectors. 

Laws  of  1847,  ch.  460,  §  141. 

§  1014.  The  warden  of  the  Clinton  prison,  must,  2S?d2. 
under  the  direction  of  the  comptroller,  deposit  to  the  ^^  to 
credit  of  the  state,  all  moneys  he  may  receive  from  ^  t^^^e. 
the  sale  of  any  manufp^^tures  produced  in  the  prison, 
whenever  the  same  exiseecte  the  sum  of  oitQ.tl^ou^md 
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dollars,  and  are  not  requiredt  within  fifteen  days  aftei 
the  receipt  thereof,  to  defray  the  expenses  of  the  prison. 

Lam  of  1847,  ch.  4(>0,  §  142. 

K?nf  S1015.  The  warden  ^f  the  Sing  Sing  prison  is 
fe?M?v?coi  authorized  to  let,  by  contract,  the  services  of  such 
for?term'  numbcr  of  convicts  in  that  prison  as  he  may  have  at 
his  disposal  from  time  to  time,  to  any  such  person 
or  persons  as  shall  conform  to  the  terms  hereinafter 
contained,  to  be  employed  in  the  business  of  quarry- 
ing, sphttiug,  sawing  and  removing  stone  from  the 
quarries  on  the  state  lands  adjacent  to  the  prison, 
for  fifteen  years  from  the  date  thereof. 

Laws  of  1855,  ch.  334^  §  1. 


Theoon- 
trnct  mnot 
be  iu  writ- 
ing. 


S  1016.  Such  contract  must  be  in  writing  and 
approved  by  the  inspectors  of  state  prisons,  and  the 
comptroller  of  this  state,  and  shall  guarantee  to  such 
contractor  the  exclusive  use  of  the  quarries  on  the 
state  land  at  Sing  Sing,  and  the  right  to  get  out  and 
quarry  stone  therefrom  (reserving  the  right  in  the 
warden  to  get  out  and  quarry  from  any  quarries  now 
opened,  all  necessary  stone  for  building  and  improv- 
ing in  and  about  the  prison),  and  the  services  of  at 
least  one  hundred  convicts  to  be  employed  as  men- 
tioned in  the  last  section,  and  all  such  other  convicts 
in  the  prison  as  are  at  the  disposal  ot  the  warden  at 
any  time  during  such  term,  without  interfering  with 
the  right  of  the  warden,  to  re-advertise  and  let  such 
other  contracts  as  may  expire  during  such  term. 

Laxos  of  1855,  ch.  334,  g  2. 


Serrieei  of 
ooDvictt, 
how  to  be 
paid  for. 


g  1017.  Such  contractor  must  covenant  and  agree 
in  the  contract,  to  pay  such  warden  for  the  services 
of  the  convicts  at  the  rate  of  not  less  than  fifty  cents 
for  each  day's  labor  of  each  convict  employed,  with- 
out reference  to  their  skill;  payment  to  je  made 
on  the  last  day  of  each  month  after  the  contract 
takes  effect,  and  such  payment  to  be  secured  in  such 
manner  as  shall  be  satisfactory  to  the  warden  and 
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inspectors,  and  the  comptroller  of  this  state ;  and  the 
contractor  most  further  covenant  and  agree  in  the 
contract,  to  build  and  construct,  at  his  expense,  all 
such  additional  shops,  buildings  and  docks,  and  put 
up  all  necessary  machinery  for  the  purpose  of  carry* 
ing  on  the  business ;  and  must  further  covenant  and 
agree  in  the  contract,  to  take  from  the  warden,  and 
employ  under  the  contract  all  the  convict-s  which 
snch  warden  shall  tender  to  him  under  the  same,  not 
to  exceed  one  thousand  convicts  at  any  one  time. 
No  such  contract  shall  be  assignable  without  the 
consent  of  the  inspectors. 

See  Lam  of  1855,  ch.  334,  g  3. 


CHAPTER  XVI. 

COMMUTATION  OF  SENTENCES. 

Socnov  1018.  Convicts  may  earn  commutation  of  sentence. 

1019.  Conyicts  in  the  hospital 

1020.  To  whom  the  provisions  apply 

1021.  Warden  must  notify  conyicts  of  the  provisions  of  this 

chapter. 

1022.  Keepers  and  matrons  must  keep  record  of  work,  and 

of  manner  of  doing  it,  and  report  the  same. 

1023.  Governor  may  direct  deduction  from  term  of  imprisonment 

5  1018.  Every  convict  confined  in  any  state  prison  SSJ^A 
in  this  state,  may  earn  for  himself  a  commutation  or  uoS  o?^ 
diminution  of  the  term  of  his  sentence,  subject  to  ^°^' 
the  provisions  t)f  section  1023,  and  in  the  manner 
following :    If  he  shall  diligently  work  the  number 
of  hours  prescribed  by  the  rules  of  the  prison,  during 
each  day  that  he  is  ordered  to  work,  for  the  space  of 
one  month,  and  if  he  shall  obey  the  rales  and  quietly 
submit  to  the  discipline  of  the  prison,  for  the  space 
of  one  month,  he  shall  be  entitled,  for  every  period  of 
one  month  for  which  he  shall  so  work,  obey  and  sub- 
mit, to  a  commutation  or  deduction  from  the  term 
for  which  he  has  been  sentenced,  of  one  day,  unless 
he  shall  subsequently  forfeit  the  same  by  an  assault 
upon  any  officer,  or  any  foreman  or  convict,  or  other- 
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wise  endanger  life,  or  by  other  flagrant  disregard  of 
the  rales  of  the  prison,  in  which  case  all  previous 
commutationB  earned  by  him  shall  be  wholly  for 
feited;  but  such  shall  not  be  the  effect  in  cases 
where,  without  any  violence  whatever,  a  rule  or 
rules  shall  be  broken  by  him,  and  it  is  clear  that  no 
willfulness  or  malice  was  intended.  If  he  shall  so 
work  and  obey,  as  above,  and  submit,  for  the  space 
of  six  or  more  successive  months,  he  shall  be  entitle<l, 
for  every  one  of  those  six  or  more  successive  months, 
to  a  commutation  or  deduction  from  the  term  for 
which  he  was  sentenced,  of  two  days,  instead  of  the 
commutation  already  mentioned.  K  he  shall^  so  work 
and  obey,  for  the  space  of  two  years  or  more,  he  shall 
be  entitled,  instead  of  the  commutation  already  men- 
tioned, to  a  commutation  of  one  month  on  each  of 
the  first  two  years ;  of  two  months  on  each  succeed- 
ing year  to  the  tenth  year ;  and  of  four  months  on 
each  remaining  year  of  the  time  of  his  imprisonment. 

This  section  and  the  two  which  follow,  are  taken  from 
the  Lam9  of  1862,  oh.  417,  §  2,  as  amended.  Laws  of 
1863,  ch.  415,  and  Lam  of  1864,  ch.  321,  §  1.  The  last 
mentioned  act  is  obscurely  fhimed,  but  the  commissioners 
have  followed  what  thej  believe  to  be  the  intent  of  the 
Legislature.    See  note  to  section  1023,  tTt/ro. 

The  original  act  applies  not  only  to  state  prisons, 
but  also, to  penitentiaries.  It  will  be  noticed  that  the 
last  section  of  this  Code,  which  repeals  the  existing 
statutes  relative  to  prisons,  repeals  them  only  so  far  as 
they  apply  to  state  prisons  and  county  jails;  and  leaves 
their  provisions  in  force,  in  so  far  fas  they  govern  tlio  dis- 
cipline of  penitentiaries  and  other  institutions  of  special 
character. 

Convicts  in      g  1019.  DunDg  the  period  that  any  convict  is  con- 
^^  fined  to  the  prison  hospitals,  if  he  is  dutiful  to  the 

rules  thereof,  time,  as  contemplated  by  this  section, 
shall  not  be  counted  either  for  or  against  the  convict ; 
and  a  period  of  consecutive  time  before  confinement 
in  hospital,  and  an  additional  period  of  consecu- 
tive time  after  discharge  therefrom,  may  be  added 
together  and  counted  as  six  successive  months,  the 
same  as  if  no  time  had  beei^  passed  in  hospital,  if 
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the  convict,  during  the  entire  x>eriod,  shall  have  ful- 
filled all  the  requirements  of  the  last  section. 

S  1020.  The  provisions  of  the  last  two  sections  ^o  ^Jjj 
apply  to  convicts  serving  as  waiters  and  cooks  in  and  Bion^  apply- 
about  any  prison,  and  to  female  convicts,  and  to  con* 
victs  for  whom  the  warden  has  no  work  at  which  to 
put  them,  under  any  contract  for  the  labor  of  con- 
victs. But  they  do  not  apply  to  any  convict  under 
sentence  of  imprisonment  tor  the  term  of  his  natural 
life,  nor  to  any  convict  confined  under  a  sentence  by 
a  court  of  the  United  States. 

The  exception  of  United  States  prisoners  is  new,  but 
seems  plainly  necessary,  as  the  governor  of  the  State  of 
New  York  has  no  power  to  remit  any  part  of  the  sen- 
tences of  such  prisoners. 

S1021.  It  is  the  duty  of  every  warden  of  a  state  warden 
^  "  mo8t  notlQr 

prison  whenever  a  convict  to  whom  the  provisions  of  SSpr^. 
this  chapter  can  apply,  is  delivered  to  him  for  confine-  SiSTpter.**^ 
ment  in  the  prison,  to  make  such  provisions  known 
to  him. 

Law8  of  1862,  cL  417,  §  3. 

2  1022.  It  is  the  duty  of  the  keepers  and  matrons  Keepers 
of  each  state  prison,  to  keep  such  record,  day  by  day,  jj"©"*  mn«t 
of  the  manner  of  working  of  each  convict  therein  to  ?Jl°rJ^"* 

*^  or  manner 

whom  the  provisions  of  this  chapter  are  applicable,  li't^^^ 
and  of  his  or  her  conduct  therein,  as  shall  show  ^^«»»»«- 
what  convicts  have  fulfilled  the  requirements  of  the 
section  1018,  and  to  report  such  record  at  the  end  of 
each  month  to  the  warden  of  the  prison,  and  it  is  the 
duty  of  the  warden  to  preserve  such  record,  and  not 
more  than  thirty  days  before  the  term  of  each  convict 
expires,  as  diminished  by  said  record,  to  transmit  to 
the  governor  a  certificate  and  report,  showing  that  it 
ai)pears  from  the  record  kept  by  the  keepers  of  the 
prison  of  the  manner  of  working  and  of  the  daily 
conduct  of  each  convict  confined  therein,  duly  pre- 
served by  him  as  required  by  law,  that  the  convict 
has  diligently  worked  the  number  of  hours  prescribed 
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Governor 
mav  direct 
deaaction 
from  term 
of  impris- 
onmeiit* 


by  the  rules  of  the  prison,  during  each  day  that  he 
or  she  has  been  ordered  to  work,  for  the  space  of  six  or 
more  successive  months,  or  otherwise,  as  the  case  may 
be,  and  that  he  or  she  has  well  obeyed  the  rales  and 
strictly  submitted  to  the  discipline  of  the  prison  for 
the  space  of  six  or  more  successive  months,  or  other- 
wise, as  the  case  may  be,  and  that  the  convict  has 
falfiUed  all  the  requirements  of  this  chapter.  Such 
certificate  and  report  must  give  the  name  of  the  con- 
vict, the  county  where  convicted,  the  crime,  the  date 
of  conviction,  at  what  court,  by  whom  held,  the 
date  of  sentence,  the  term  of  sentence,  and  the  time 
the  convict  was  received  at  the  prison. 

See  Laws  of  1862,  ch.  417,  §  4,  as  amended  i^oir^ 
of  1863,  ch.  415. 

g  1023.  The  governor  may  thereupon  in  his  dis- 
cretion, direct  the  abatement  or  deduction  of  the 
term  of  the  sentence  of  such  convict  of  the  number 
of  days  of  commutation  or  diminution  thereof  which 
such  convict  shall  have  earned. 

Taken  from  Laws  of  1862,  ch.  417,  §  4,  aa  amended 
Laws  of  1863,  ch.  415. 


The  followlDg  remarks,  extracted  from  the  Nineteenth 
Annual  Report  of  the  Prison  Association  of  New  York, 
will  be  read  with  interest  in  connection  with  this  chapter : 

"  The  Commutation  System. — On  tjhe  22d  of  April,  1862, 
an  act  was  passed  by  the  Legislature,  containing,  among 
others,  the  following  provision:  *If  he  (a  convict  in  any 
state  prison  or  penitentiary)  shall  diligently  work  the  nnmber 
of  hours  prescribed  by  the  rules  of  the  prison  or  penitentiary 
during  each  day  that  he  is  so  ordered  to  work,  for  the  space 
of  one  month,  and  if  he  shall  well  obey  the  rules  and  quietly 
submit  to  the  discipline  of  the  penitentiary  for  the  space  of 
one  month,  he  shall  be  entitled,  for  every  period  of  one 
month,  for  which  he  shall  so  work,  obey  and  submit,  to  a 
commutation  or  deduction  from  the  term  for  which  he  has 
been  sentenced,  of  one  day.  If  he  shall  so  work  and  obey 
and  submit  for  the  space  of  six  or  more  successive  months, 
he  shall  be  entitled,  for  every  one  of  said  six  or  more  suoces- 
sive  months,  to  a  commutation  or  deduction  from  the  term 
for  which  he  was  sentenced  of  two  days,  which  two  days 
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shall  be  in  addition  to  the  deduction  of  one  day  for  each 
month  hereinbefore  provided  for.' 

^^  Two  interpretations  have  been  given  to  this  provision,  by 
one  of  which  the  maximum  of  commutation  for  any  space  of 
six  months  is  eight  days;  by  the  other,  eighteen.  This 
alleged  obscurity  of  the  law,  and  some  other  circumstances, 
caused  Gov.  Morgan  to  decline  all  action  under  it.  Accord- 
mgly,  no  commutations  were  granted  by  him  during  the  nine 
months  of  his  administration  after  the  passage  of  the  law. 

*^  A  year  later,  an  amendatory  act  was  passed,  in  which, 
after  providing,  as  in  the  original  act,  for  a  commutation  of 
one  day  for  each  several  month,  it  is  enacted  as  follows : 
^If  he  (the  convict)  shall  so  work  and  obey  as  above,  and 
submit  for  the  space  of  six  or  more  successive  months,  he 
shall  be  entitled,  for  every  one  of  said  six  or  more  successive 
months,  to  a  commutation  or  deduction  from  the  term  for 
which  he  was  sentenced,  of  two  days.' 

*'*'  Under  this  provision,  it  is  evident  that  twelve  days  are 
the  maximum  of  commutation  that  can  be  earned  in  any 
space  of  six  months.  It  would,  therefore,  be  unnecessary  to 
discuss  the  meaning  of  the  prior  act,  if  there  were  not  a  class 
of  cases  to  which  its  provisions  are  still  rightfully  applicable. 
If  that  be  the  true  construction  of  the  act  of  1862,  which 
assigns  eight  days  as  the  maximum  for  any  space  of  six  or 
more  successive  months,  then  from  auy  such  period  during 
which  commutation  may  have  been  earned  under  the  said 
act,  four  days  less  must  be  allowed  than  for  an  equal  period 
under  the  act  of  1863.  But  if,  according  to  the  true  intent 
and  meaning  of  the  law,  eighteen  days  constitute  the  maxi- 
mum,  then  the  convict,  on  his  discharge,  will  be  entitled  to 
six  days  for  each  space  of  six  successive  months  additional 
to  the  time  allowed  by  the  law  as  it  now  stands,  and  one  day 
more  for  each  month  in  excess  of  six. 

"  The  question  of  the  true  interpretation  of  the  original 
act,  which  was  in  operation  a  full  year,  is,  therefore,  of  no 
little  interest  to  the  convicts  who  were  in  prison  during  that 
period. 

'^  The  interpreters  who  contend  for  eight  days  as  the  maxi- 
mum for  six  or  more  successive  months,  affirm  that,  in  using 
that  language,  the  Legislature  meant  every  space  of  six  or 
more  successive  months,  and  not  every  07ie  of  said  months. 
To  this  it  is  enough  to  reply,  that  the  whole  statute  must  be 
taken  together.  Every  word  in  it  must  be  supposed  to  have 
a  purpose,  and  the  whole  must  be  so  construed  as  to  render 
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each  part  efiectiye.  But,  on  the  constracdon  giren  above) 
the  words  'or  more,'  in  connection  with  the  words  *6ix 
snccessive  months,'  cannot  be  shown  to  have  a  purpose,  nor 
can  they  be  interpreted  consistently  with  good  sense  or  good 
morals.  They  mnst  be  entirely  ignored  or  they  lead  to 
absurdity.  Ignore  them,  and  the  construction  alleged  may  be 
made  to  appear  plausible  at  least.  But  take  the  words  as 
they  stand,  give  them  life,  and  mark  the  consequence.  Five 
years  of  continued  good  conduct  constitute  but  one  ^pace  of 
'  six  or  MOBB  successive  months,'  and  entitle  the  convict  to 
only  one  additional  allowance  of  two  days,  and  to  only  sixty- 
two  days  in  the  whole  five  years,  whereas  the  allowances  for 
five  years,  with  a  regular  outbreak  of  disorder  every  seventh 
month,  would  be  for  eight  spaces  of  six  months,  and  the  con- 
vict would  be  entitled  to  a  commutation  of  sixteen  days 
instead  of  two.  And  this  shortening  of  his  imprisonment 
by  fourteen  days  would  not  simply  be  in  spite  of  his  insubor- 
dination, but  because  of  it.  That  is  to  say,  the  state  would 
not  reward  good  conduct  iH  proportion  to  its  uninterrapted 
continuance,  but  her  choicest  acts  of  grace  would  be  reserved 
for  alternations  of  virtue  and  vice.  Such  a  law  might  be  an 
encoura^ment  to  good  conduct  for  six  months,  but  it  would 
be  an  equal  encouragement  to  bad  conduct  the  seventh.  It 
cannot  for  a  moment  be  supposed  that  the  Legislature  ever 
intended  such  a  combination  of  absurdity  and  inmiorality. 

''It  may  be  remarked  in  passing,  that  since  the  phraseology 
of  the  original  act  and  the  amended  act  is  the  same  in  those 
parts  which  designate  the  amount  of  commutation  that  may 
be  earned,  if  the  construction  combatted  be  the  true  one,  it 
would  follow  that  the  sum  total  of  commutation  capable  of 
being  earned  during  any  number  of  years  of  uninterrupted 
good  conduct  under  the  amended  act  would  be  just  two  days, 
for  the  whole  would  be  but  one  space  of  'six  or  more  saoces^ 
sive  months.' 

"We  must,  then,  have  recourse  to  the  construction  which 
regards  the  additional  allowance  of  two  days  as  intended,  not 
for  the  term  of  six  or  more  successive  months,  but  for  each 
mcnZh  in  the  term,  thus  giving  three  days  as  the  maximum 
per  month,  when  the  good  conduct  of  the  convict  is  main- 
tained for  six  months  or  more  without  interruption.  Hiis 
construction  avoids  all  the  absurdities  and  difficulties  of  the 
other.  Moreover,  it  is  the  obvious  construction — ^that  which 
lies  upon  the  very  sur&ce  of  the  statute — that  which  would  first 
occur  to  every  reader.    It  takes  the  words  'every  one'  in 
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their  natural  sense,  as  meaning  every  one  of  the  six  months, 
and  not  in  the  forced  signification  of  every  space  of  six  months. 
It  discloses  a  purpose  in  the  words  ^  or  more.'  It  makes  « 
those  significant  and  effective,  requiring  the  deduction  of  three 
days  per  month  to  be  continued  for  as  many  successive  months 
in  excess  of  six  as  the  conditions  of  the  law  are  met  by  the 
convict.  The  only  rational  conclusion  is,  that  this  construc- 
tion of  the  law  is  the  true  one  and  correctly  sets  forth  the 
intent  of  the  legislature  in  its  enactment. 

"The  establishment  of  this  construction,  if  it  has  been  es- 
tabliBhed  by  the  foregoing  argument  or  can  be  by  any  other, 
draws  after  it,  by  inevitable  sequence,  the  obligation  on  the 
p&rt  of  the  executive,  to  abide  by  it  in  determining  the  amount 
of  commutation  to  be  granted  to  any  convict,  so  far  as  the 
commutation  earned  by  him  is  covered  by  the  period  during 
which  the  law  was  in  operation.  For  instance,  since  the  maxi- 
mam  under  the  original  statute  was  three  days  per  month, 
while  under  the  statute  as  amended  it  is  only  two,  if  the  con- 
vict behaved  unexceptionably  for  twelve  successive  months 
while  the  former  law  was  in  force,  then  on  his  discharge  he 
will  be  entitled  to  a  dedaction  from  his  term  of  sentence  of 
twelve  days,  in  addition  to  the  twenty-four  days  to  be  remit- 
ted, if  the  provisions  of  the  existing  law  are  allowed  to  exert 
their  force  over  the  whole  period  of  his  imprisonment.  This 
is  ft  material  consideration  to  all  convicts  holding  the  relations 
to  the  old  law  indicated  above,  and  is,  we  have  reason  to 
know,  felt  by  them  to  be  so ;  but,  what  is  still  more  impor- 
tant, if  our  construction  of  the  law  be  correct,  it  is  essential 
to  the  maintenance  of  the  honor  of  the  state  and  the  interests 
of  jastice,  that  practical  effect  be  given  to  the  said  inter- 
pretation. 

^^The  principle  of  this  law  is  believed  by  this  association  to 
be  founded  in  reason  and  justice.  The  policy  established  by 
it,  we  are  no  less  firmly  persuaded,  is  wise  in  itself,  and,  sup- 
posing it  to  be  permanently  incorporated  into  our  system  of 
prison  discipline,  its  operation  will  be  fruitful  of  good  results. 
The  effect  of  this  policy  will  be  to  change  materially,  in  some 
respects,  the  aspect  and  condition  of  prison  life.  In  keeping 
before  the  prisoner  a  permanent  inducement  to  good  conduct, 
it  will  fortify  the  resolutions  of  many  a  feeble  mind,  and  in 
others  it  will  counteract  the  tendency  to  feelings  of  despon- 
dency, recklessness,  and  revenge,  which  their  situation  is  apt 
to  engender,  and  in  which  many  of  them  are  prone  to  indulge. 
In  encouraging  them  to  perform  their  work  cheerfully,  it  will, 
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so  far,  lave  the  good  effect  of  converting  coerced  into  volun- 
tary labor,  while,  as  a  means  of  discipline,  appealing  to  the 
.  bet'er  feelings  of  all  in  whom  such  feelings  still  have  a  place, 
and  substituting  rewards  in  place  of  punishments,  and  moral 
instead  of  mere  brute  force,  we  feel  confident  that,  properly 
administered,  its  effect  will  be  all  that  its  most  ardent  advo- 
cates can  reasonably  desire,  A  law  of  which  all  this  can  be 
said  with  truth,  and  we  believe  it  can  be  so  said  of  the  act 
under  consideration,  needs  no  farther  vindication. 

'^But  the  interesting  inquiry  arises  here:  what  has  been 
the  actual  operation  and  effect  of  this  law  during  the  twenty 
months  of  its  existence  on  our  statute  books  ?  In  answering 
this  question  we  have  the  following  remarks  to  submit : 

^^Mrst,  Twenty  months  are  hardly  a  sufficient  length  of 
time  whereon  to  found  an  intelligent,  reliable  judgment,  as  to 
the  permanent  results  of  a  great  innovation  upon  long  estab> 
lished  usage,  such  as  that  which  has  been  introduced  into  our 
penal  system  by  the  law  in  question. 

^'  Second.  The  history  of  the  law  and  its  treatment  at  the 
hands  of  the  public  authorities,  h^e  been  such  as  greatly  to 
obstruct  its  natural  operation,  and  hinder  the  good  effects 
which  it  was  designed  and  (as  we  believe)  adapted  to  pro- 
duce. For  nine  months  after  its  passage,  Governor  Morgan 
refused  to  act  upon  it  at  all.  This  was  a  severe  blow  at  the 
start.  On  its  announcement  in  our  state  prisons,  the  resolu- 
tion was  very  generally  formed  by  the  convicts  to  deserve  and 
obtain  its  full  benefit.  There  is  reason  to  believe,  so  at  least 
we  have  been  assured,  that  at  Sing  Sing  there  were  scarcely 
ten  prisoners  whose  minds  were  not  made  up  to  put  forth 
every  effort  to  secure  the  desired  result.  But  for  those  nine 
weary  months,  this  thing,  so  seeming  fair,  proved  an  utter 
delusion.  Man  after  man,  whose  conduct  had  been  irreproach- 
able, was  seen  discharged  without  any  benefit  firom  the  law. 
It  was  felt  by  the  prisoners,  and  many  of  them  loudly  declared 
that  they  were  *  humbugged,'  *  tricked,'  ^cheated '  out  of  their 
due  and  legal  reward.  That  they  were  wronged  out  of  it,  un- 
justly denied  it,  must  be  admitted  even  by  those  who  are  most 
fastidious  in  their  use  of  language.  What  was  to  have  been 
expected  as  the  result  ?  In  the  natural  course  of  things,  when 
just  and  reasonable  hopes  were  disappointed,  when  this  law, 
so  big  with  promise,  was  seen  to  produce  nothing,  the  pendu- 
lum swung  as  far  in  the  opposite  direction  as  it  had  been 
drawn  in  the  other ;  and  feelings  of  satisfaction  and  encour- 
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agement  gave  way  to  the  contrary  sentiments  of  discontent 
and  despondency.    Despair  took  the  place  of  hope. 

"  Bat  this  was  not  the  only  revulsion  reserved  for  these 
unhappy  men.  The  interpretation  put  upon  the  law  by  the 
convicts  was  that  which  would  occur  to  every  man,  on  its 
first  perusal,  viz.,  that  by  good  behavior  for  six  or  more  suc^ 
cessive  months  they  might  earn  a  commutation  of  three  days 
per  month,  and  to  that  extent  shorten  the  term  of  their  im- 
prisonment. When  the  law,  within  a  year  after  its  enactment, 
was  so  amended  as  to  make  the  maximum  deduction  from  the 
term  of  sentence  two  days  instead  of  three,  and  especially 
when  the  amended  law  was  made  practically  retroactive  in 
its  operation,  and  only  two  days  were  allowed  for  the  period 
duriBg  which  three,  as  they  felt  and  believed,  had  been  earned, 
a  general  feeling  of  disappointment  was  produced,  which  gave 
rise  to  a  sort  of  chronic  dissatisfaction — an  impression  that, 
after  all,  the  law  was  but  little  better  than  a  delusion  and  a 
mockery.  In  effect,  it  looked,  to  convict  apprehension  at 
least,  very  much  like  trifling  with  expectations,  which  the 
parties  themselves  had  voluntarily  raised.  How  fatal  to  the 
normal  operation  of  the  law  the  reaction  in  such  a  case  must 
have  proved,  any  reflecting  mind  can  judge.  It  would  not  be 
strange  if  its  effect  was  disastrous  in  precisely  those  cases  in 
which  the  healthful  stimulus  of  the  law  was  most  needed. 
To  many  of  these  men  the  law  is  now,  perhaps,  a  dead  letter ; 
to  some  it  may  possibly  be  worse,  for  human  feelings  are  sub- 
ject to  reactions,  and  unjust  disappointments  often  induce 
recklessness,  and  sometimes  even  drive  to  desperation.  But 
by  a  just  and  generous  conduct  on  the  part  of  the  authorities 
in  the  future,  and  especially  by  a  return  to  the  old  maximum — 
perchance,  even,  if  it  should  be  judged  expedient,  by  a  still 
broader  application  of  the  principle — ^these  sores  may  be 
healed,  and  the  law  may  yet  produce,  without  stint,  all  the 
good  fruits,  which  it  is  capable  of  yielding.    But, 

*^^  Third.  Despite  the  serious  drawbacks  enumerated  above, 
there  is  abundant  evidence  that  the  law  has  already  borne 
excellent  fruit,  and  that  its  direct  and  active  tendency  is  to 
promote  good  order,  quietness,  industry  and  obedience  to 
prison  rules  on  the  part  of  convicts.  To  this  effect  is  the  con. 
current  testimony  of  all  the  reports  made  by  the  special  com- 
mittees  appointed  to  *•  visit,  inspect  and  examine '  the  three 
great  penal  institutions  established  and  conducted  by  state 
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authority.  The  association  unhesitatingly  accepts  this  testi- 
mony as  decisive  of  the  question — at  least  until  the  same  is 
disproved  and  rebutted  by  contrary  testimony,  resting  on 
results  developed  by  future  observation  and  experience.  In- 
deed, upon  the  evidence  before  us,  we  are  prepared  to  second 
a  suggestion  made  by  the  committee  who  inspected  Clinton 
prison,  to  the  effect  that,  if  the  time  has  not  come  yet,  it  soon 
may,  when  the  principle  of  the  conmautation  law  may  be 
judiciously  extended.* 

^^A  member  of  the  abovenamed  committee,  and  one  of 
our  vice-presidents, — ^the  Hon.  John  Stanton  Grould, — ^who 
has  since  visited  the  state  prison  at  Columbus,  Ohio,  in  a 
letter  addressed  to  the  corresponding  secretary  of  the  asso- 
ciation, says :  ^  I  have  recently  visited  the  Ohio  state  prison, 
at  Columbus,  and  find  that  the  [conmiutation]  law  works,  as 
well  there  as  it  does  in  Kew  York.  It  is  thought  that  no 
law  ever  passed  by  the  legislature  has  been  so  marked  in  its 
influence  for  good  since  Ohio  has  been  a  state.  The  excellent 
working  of  the  law,  enabling  prisoners  to  earn  the  remission 
of  part  of  their  sentence  by  good  conduct,  should  be  com- 
mented on  [meaning  in  the  annual  report]  in  emphatic  terms.* 

"That  provision  of  the  present  commutation  law,  which 
exacts  the  forfeiture  of  all  previously  earned  conmiutations 
for  fresh  acts  of  misconduct,  ought  in  the  judgment  of  this 
association,  to  be  repealed.  We  consider  it  unwise  to  place 
the  time  of  a  convict,  once  earned,  at  the  mercy  of  any  man. 

*  Since  the  date  of  this  report,  the  executive  of  the  state,  in  his  annoAl 
message  to  the  legislature,  has  recommended  the  same  thing.  The  passage 
relating  to  this  subject  is  appended,  and  is  as  follows: 

"  By  recent  acts  of  the  legislature,  convicts  can,  by  good  behavior,  shorten 
the  terms  of  their  imprisonment  twenty-four  days  in  each  year.  I  advise  an 
extension  of  this  system.  It  should  be  so  graduated  that  it  will  give  more 
encouragement  to  convicts  sentenced  for  long  terms.  Those  who  behave 
well  for  many  years  give  stronger  evidences  of  reformation  than  can  be 
shown  by  those  confined  for  shorter  periods.  An  allowance  for  good  con- 
duct should  be  made  of  one  month  on  each  of  the  first  two  years ;  of  two 
months  on  each  succeeding  year  to  the  fifth  year;  of  three  months  on  each 
following  year  to  the  tenth  year;  and  of  four  months  on  each  remaining 
year  of  the  terms  of  their  imprisonment.  Under'  this  system,  a  person 
sentenced  for  five  years  can  reduce  his  term  to  four  years  and  four  months; 
those  for  ten  years  to  eight  years  and  one  month;  those  for  fifteen  years  to 
eleven  years  and  five  months."  [Note  to  JReport  of  (ha  Prison  AnodaiiamJ] 

This  recommendation  appears  to  have  suggested  the  enactment  otiMMof 
1864,  ch.  321 ;  which  the  commissioners  have  embodied  in  section  1018  in 
the  text  [Note  by  the  commissioners.'l 
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We  would  have  each  man  feel  that  he  is  striving  not  for 
chances  but  for  certainties.  If  offenses  are  committed  after 
time  is  earned,  let  them  be  punished  independently,  each 
according  to  its  own  desert,  and  not  by  forfeiture  of  time. 
Let  time  once  earned  be  held  sacred.  It  will  tlien  seem  to 
the  convict  trebly  worth  striving  for ;  while  the  loss  of  such 
time,  under  a  contrary  rule,  would  be  extremely  dishearten- 
ing, and  the  possibility  of  such  loss  must  diminish  propor- 
tionately the  effort  to  earn  it. 

"  Any  possibility  of  forfeiture,  or  provision  to  that  effect 
in  the  law,  wo  consider  highly  objectionable,  as  tainting  the 
whole  matter  with  uncertainty,  which  it  should  be  a  main 
object,  as  far  as  possible,  to  avoid.  Certainty,  good  faith, 
a  scrupulous  respect  for  every  hour  of  time  earned,  we  regard 
as  of  incalculable  importance  to  the  beneficial  operation  of 
the  law. 

*'*•  And  this  should  be  placed,  as  far  as  practicable,  beyond 
contingency ;  more  especially  in  view  of  the  frequent  changes 
in  the  executive  administration  of  our  prisons,  which  must 
ever  occur  under  our  existing  prison  system.  The  confidence 
felt  by  convicts  in  one  set  of  officers  may  not  be  extended  to 
their  successors,  and  may  not,  in  point  of  fact,  be  deserved 
by  them.  We  are,  therefore,  opposed  to  placing  time  earned 
at  the  mercy  of  we  know  not  who;  and  no  one  we  think 
will  seriously  advise  it,  who  justly  estimates  what  must  be 
its  effect  upon  the  operation  of  the  law.  We  would  have 
legislation  of  this  sort,  whose  whole  design  and  operation  is 
to  bestow  grace  upon  the  fallen,  conducted,  not  in  a  reluctant 
and  grudging,  but  a  free,  generous,  whole-souled  spirit ;  that 
is,  in  a  manner  worthy  of  a  great  and  magnanimous  state, 
and  calculated  to  inspire  the  respect  and  confidence,  as  well 
as  the  gratitude,  of  those  whom  it  is  designed  to  affect." 

The  oommissionera  would  add,  that  they  fully  appre- 
ciate the  importance  of  assuring  to  every  convict  who 
complies  with  tho  provisions  of  the  law,  the  full  and 
reliable  right  to  the  commutation  earned.  No  fluctu- 
ations in  policy  should  frustrate  the  promise  of  the 
statute.  They  have  been  held  back  from  suggesting 
an  Imperative  provision  of  law,  in  the  place  of  the  section 
in  the  text,  only  by  the  doubt  whether  such  a  provi- 
sion would  not  be  held  to  infringe  the  constitution,  as 
amounting  to  an  attempt  by  the  legislature  to  exercise 
the  pardoning  power. 
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OHAPTBE  XVn. 


THE   CUSTODY,    CONDUCT,   DISCIPLINE   AND   EMPI/OT- 
MENT  OF  PEISONEES  IN  COUNTY  JAILS. 

SEonoK  1024.  Application  of  this  chapter. 

1025.  Keepers  must  receive  persons  diilj  committed. 

1026.  What  prisoners  must  be  kept  separate. 
1U27.  Male  and  female  prisoners. 

1028.  Conversation  to  be  prevented. 

1029.  Prisoners  may  converse  with  counsel,  &c. 

1030.  Prisoners  to  be  provided  with  food,  clothing?  and  beddln^^ 

1031.  To  be  employed  at  hard  labor. 

1032.  Convicts  may  be  employed  on  highways,  streets,  t<\ 

1033.  When  so  employed  to  be  chained. 

1034.  Keepers  must  provide  a  bible  for  each  room. 

1035.  Keepers  must  keep  daily  record. 

1036.  Keepers  must  present  a  calendar  to  courts. 

1037.  Persons  confined  but  not  indicted,  when  to  be  discharged 

1038.  Prisoners  when  not  to  be  removed. 

1039.  Prisoners  unable  to  pay  fine,  how  discharged. 

o/^ihif '^°^      S  1024.  The  provisions  of  this  chapter  relate  excla- 
chapter,      giyelj  to  the  countj  jails. 


Keepers 
xnnst  re- 
ceive per- 
BODH  aoly 
committed. 


g  1025.  The  keepers*  of  the  several  county  jails, 
must  receive  and  safely  keep  every  person  duly  com- 
mitted to  their  custody ;  and  they  must  not,  without 
lawful  authority,  let  out  of  jail,  on  bail  or  otherwise, 
any  such  person. 

Suggested  as  a  substitute  for  Lmos  of  184t,  ch.  460, 
§  3,  which  is  as  follows: 

"The  keepers  of  the  several  county  prisons  shall 
receive  and  safely  keep  every  person  duly  committed  to 
their  custody  for  safe  keeping,  examination  or  trial,  or 
duly  sentenced  for  imprisonment  in  such  prison  upon 
conviction  for  any  contempt  or  misconduct,  or  for  any 
criminal  offense;  and  shall  not,  without  lawful  authority, 
let  out  of  prison,  on  bail  or  otherwise,  any  such  person. 

The  commissioners  do  not  intend  any  change  in  the  law 
by  omitting  the  clause  designating  the  classes  of  persons 
who  may  be  committed.  That  clause  is  stricken  out  as 
superfluous;  since  it  is  the  duty  of  the  prison  keeper  to 
detain  cUl  persons  duly  committed. 

For  the  reason  for  substitutuig  the  phrase  "county 
jailf"  for  "  county  i^mofu,"  see  note  to  section  809. 
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S 1026.  All  prisoners  committed  on  criminal  process  what  pd- 

^  Mr  x-  Boncrsmost 

and  detained  for  trial,  or  committed  for  contemi)ts  or  Jeparate. 
upon  civil  process,  and  all  persons  detained  as  wit- 
nesses, must  at  all  times  be  kept  in  rooms  separate 
and  distinct  from  those  in  which  convicts  are  confined. 

Suggested  aa  a  substitute  for  Laws  of  1847,  ch.  460, 
§  4:  which  contains  no  provision  to  protect  persons 
detained  as  witnesses  from  being  confined  with  convicts. 
It  is  as  follows : 

"  Prisoners  committed  on  criminal  process,  and  detained 
for  trial,  and  persons  committed  for  contempts,  or  upon 
civil  process,  shall  be  kept  in  rooms  separate  and  dis- 
tinct  from  those  in  which  persons  convicted  and  under 
*  sentence  shall  be  confined ;  and  on  no  pretense  whatever 

shall  prisoners  be  detained  for  trial,  or  persons  committed 
for  contempt,  or  upon  civil  process,  be  kept  or  put  in  the 
same  room  with  convicts  under  sentence.'* 

(S  1027.  Male  and  female  prisoners  (except  husband  Maie  and 

•*'  J.  \  1.  female  prl- 

and  wife)  must  not  be  kept  or  put  in  the  same  room.  ■<>"«'»• 

Laws  of  1847,  ch.  460,  §  5. 


S  1028.  It  is  the  duty  of  the  keepers  of  the  several  conver«a- 
countj'  jails  to  keep  the  prisoners  committed  to  their  prevented. 
charge,  so  far  as  practicable,  separate  and  distinct 
from  each  other,  and  to  prevent  all  conversation 
between  such  prisoners. 

Laws  of  1847,  ch.  460,  §  6. 

g  1029.  Prisoners  detained  for  trial  may  converse  ?risonert 
with  their  counsel,  and  with  such  other  persons  as  vene^wTth 

counsel,  &c 

the  keeper,  in  his  discretion,  may  allow;  prisoners 
under  sentence  must  not  be  permitted  to  hold  any 
conversation  with  any  person,  except  the  keeper  or 
the  inspectors  of  state  prisons,  unless  in  the  presence 
of  a  keeper  or  inspector. 

See  Laws  of  1847,  ch.  460,  §  7. 

5  1030.  All  persons  confined  in  county  jails  are  Prisoners 

to  be  pp(V 

entitled  to  be  provided  at  the  expense  of  the  county,  Jj^^ Jj{^. 
with  a  sufficient  quantity  of  inferior  but  wholesome  JSg******^' 
food,  and  with  inferior  but  comfortable  clothing  and 
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bedding ;  and  persons  detained  as  witnesses  and  pri- 
soners detained  for  trial,  or  held  upon  eivil  process  or 
for  contempts,  may,  at  their  own  expense,  and  under 
the  direction  of  the  keeper,  be  supplied  with  any 
other  proper  article  of  food. 

Suggested  as  a  substitute  for  Loms  of  1847,  ch.  460, 
§  8  ,*  which  omits  to  recognise  the  right  of  persons  held 
under  mil  process,  or  as  witnesses,  to  be  fed  at  the 
expense  of  the  county.    The  section  is  as  follows: 

"Prisoners  detained  for  trial  and  those  under  sentence, 
shall  be  provided  with  a  sufficient  quantity  of  inferior 
but  wholesome  food,  at  the  expense  of  the  county;  but 
prisoners  detained  for  trial,  may,  at  their  own  expense, 
and  under  the  direction  of  the  keeper,  be  supplied  with 
any  other  proper  article  of  food." 

The  right  to  be  supplied  with  suitable  clothing  and 
bedding,  seems  also  proper  to  be  recognized  in  connectioiL 
with  the  right  to  be  fed. 

To  be  em-        S  1031.  It  is  the  duty  of  the  keeper  of  each  county 

ployed  «t  ^  1.1 

hard  labor,  jail  to  causc  cach  prisoucr  under  sentence,  except 
such  as  are  under  sentence  of  death,  to  be  constantly 
employed  at  hard  labor,  when  practicable,  during 
every  day  except  Sunday,  and  it  is  the  duty  of  the 
inspectors,  or  if  they  fail  to  act,  of  the  keeper  of 
the  prison,  to  prescribe  the  kind  of  labor  at  wliich  the 
prisoners  shall  be  employed.  The  keeper  must  account 
at  least  annually,  witli  the  board  of  supervisors  of  the 
county  for  the  proceeds  of  such  labor. 

See  Laws  of  1847,  ch  460,  §  9. 

Convicts  S  1032.  The  keeper  of  each  county  jail  may,  with 
SSyed*on  '  the  conscut  of  the  supervisors, of  the  county,  from  time 
Btreeu,  ic.  to  timo  causc  such  of  the  convicts  under  his  charge 
as  are  capable  of  hard  labor,  to  be  employed  upon 
any  of  the  public  avenues,  highways,  streets,  or  other 
works,  in  the  county  in  which  such  prisoners  shall  be 
confined,  or  in  any  of  the  adjoining  counties,  upon 
such  terms  as  may  be  agreed  upon  between  such 
keeper  and  the  officers  or  other  persons  under  whose 
direction  such  convicts  are  employed. 

Lam  of  1847,  ch.  460,  §  10. 
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5 1033.  Whenever  any  convicts  are  employed  under  when  bo 
the  last  section,  they  must  be  well  chained  and  to  6e  chain- 
secured ;  and  shall  be  subject  to  such  regulations  as 
the  keeper  legally  charged  with  their  custody  shall, 
from  time  to  time,  prescribe. 

Zxiws  of  184*7,  ch.  460,  g  11. 

Section  12  of  the  act  of  1847 — ^which  declares  that: 
"The  proyislons  contained  in  the  twentj-fourth,  twentjr- 
fiftl),  twenty-sixth  and  twenty-seventh  sections  in  the 
second  article  of  the  sixth  title  of  the  seventh  chapter 
of  the  third  part  of  the  Revised  Statutes,  shall  extend 
to  prisoners  confined  upon  any  criminal  process,  or  for 
a  contempt,  or  under  sentence,  in  like  manner  as  for 
prisoners  confined  in  civil  cases  " — ^is  omitted  here. 
These  sections  relate  to  the  removal  of  the  prisoners  in 
county  jails,  in  certain  specified  cases,  and  are  substan- 
tially embraced  by  sections  810, 811,  812  and  814  of  this 
Code.  The  provision  of  Laws  of  184*7,  ch.  280,  §  29, 
modifying  section  26  of  2  Rev.  Stat.,  430,  above  men- 
tioned, is  also  presented  in  section  812. 

g  1034.  It  is  the  duty  of  the  keeper  of  each  county  Keepers 
jail  to  provide  a  bible  for  each  room  in  the  prison,  to  ^J^^JjJ^^^* 
be  kept  therein;  and  he  shall,  if  practicable,  cause  '°**"- 
divine  service  to  be  performed  for  the  benefit  of  the 
prisoners,  at  least  once  each  Sunday,  provided  there 
is  a  room  in  the  prison  that  can  be  safely  used  for 
that  purpose. 

Laws  of  1847,  ch.  460,  §  13. 

Section  14  of  the  act  of  184*7 — ^which  provides  that: 
"  The  provisions  in  relation  to  insane  persons  contained 
in  the  thirty-second  section  of  the  act  entitled  '  an  act 
to  organize  the  state  lunatic  asylum  and  more  effectually  to 
provide  for  the  care,  maintenance  and  recovery  of  the 
insane,'  passed  April  7th,  1842,  shall  be  construed  to 
apply  to  all  prisoners  in  a  county  jail  other  than  those 
who  are  committed  for  contempt  or  on  civil  process  " — 
is  omitted  here.  Provisions  for  the  care  of  insane  con- 
victs are  presented  in  chapter  XIX  of  this  title. 

§  1035.  The  keeper  of  each  county  jail  must  keep  Keepers 
a  daily  record,  in  a  book  which  must  be  furnished  by  SSfy  t^ 
the  county  and  remain  in  the  jail  as  county  property, 
of  the  commitments  and  discharges  of  all  prisoners 
delivered  to  his  charge ;  which  must  contain  the  infor- 
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mation  indicated  in  the  headings  to  the  following 
table;  and  may  be  kept  substantially  in  that  form: 
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The  section  and  form  of  table  given  in  the  text  are  a 
substitute  for  Laws  of  184*7,  ch.  460,  §  15,  as  follows : 

**  It  is  the  duty  of  the  keeper  of  each  countj  prison  to 
'  keep  a  daily  record  of  the  commitments  and  discharges 
of  all  prisoners  delivered  to  his  charge,  which  record 
shall  exhibit  the  date  of  entrance,  name,  offense,  term  of 
sentence,  fine„  age,  sex,  county,  color,  social  relations, 
parents,  habits  of  life,  cannot  read,  read  only,  read  and 
write,  well  educated,  classically  educated,  religious  in- 
struction, how  committed,  by  whom  committed,  state  of 
health  when  committed,  how  discharged,  trade  or  occu- 
pation, whether  so  employed  when  arrested,  value  of 
articles  stolen." 

g  1036.  It  is  the  duty  of  the  keeper  of  every  county  ^J^^'Je. 
jail  to  present  to  every  court  of  oyer  and  terminer,  5^?^*^**°" 
and  to  every  court  of  sessions  held  in  his  county,  at  *^°'^- 
the  opening  of  such  court,  a  calendar,  stating : 

1.  The  name  of  every  prisoner  then  detained  in 
such  jail ; 

2.  The  time  when  such  prisoner  was  committed, 
and  by  virtue  of  what  process  or  precept ;  and, 

3.  The  cause  of  the  detention  of  every  such  pri- 
soner. 

'    See  Laws  of  184*7,  ch.  460,  §  25. 

S  1037.  It  is  the  duty  of  each  court,  within  twenty-  Pc«on« 

^  1         ■•       1  confined 

four  hours  after  the  discharge  of  any  grand  jury  by  JJftJd**'^ 
any  court  of  oyer  and  terminer  or  court  of  sessions,  J^^g^St 
to  cause  every  person  so  confined  in  such  prison  upon 
any  criminal  charge,  who  shall  not  have  been  indicted, 
to  be  discharged  without  bail,  unless  satisfactory 
cause  is  shown  to  such  court  for  detaining  such  per- 
son in  custody,  or  upon  bail,  as  the  case  may  require, 
until  the  meeting  of  the  next  grand  jury  in  such 
county. 

Laws  of  1847,  ch.  460,  §  26. 

S1038.  After  the  court  of  oyer  and  terminer  has  Priwners, 
*^  when  not 

commenced  its  sittings  in  any  county,  no  prisoner  ^ovSi*" 
detained  in  the  common  jail  of  any  such  county, 
upon  any  criminal  charge,  can  be  removed  therefrom 
by  any  writ  of  habeas  corpus,  except  one  issued  by 


388 


Prisonen 
unable  to 
pay  fine, 
now  dis- 
charged. 


THE  PENAL  CODE 

such  court  of  oyer  and  teriuiner,  or  made  returnable 
before  it. 

See  Laws  of  1847,  ch.  460,  §  21.  The  words  "deli- 
verance from  imprisonment"  should  be  substituted  f«r 
"  habeas  corpus  "  if  the  provisions  of  the  i?ep.  Code  of 
Civil  Pro,  relative  to  that  writ,  are  enacted. 

S  1039.  Upon  satisfactory  proof  being  made  to  the 
county  court  of  any  county  that  any  person  confined 
in  the  county  jail  of  such  county  for  non-payment  of 
a  fine  not  exceeding  two  hundred  and  fifty  dollars, 
imposed  for  any  crime,  and  against  whom  no  other 
cause  of  detention  exists,  is,  and  ever  since  his  con- 
viction has  been  unable  to  pay  such  fine,  such  court 
may,  in  its  discretion,  order  the  discharge  of  such 
person. 

Eecommendod  as  a  substitute  for  Laws  of  1847,  dL 
460,  §  28,  which  is  as  follows: 

"  When  any  person  shall  be  confined  in  any  county 
prison  for  the  non-payment  of  any  fine  not  exceeding 
two  hundred  and  fifty  dollars,  imposed  for  any  criminal 
offense,  and  against  whom  no  other  cause  of  detention 
exists,  on  satisfactory  proof  being  made  to  the  ooun^ 
court  of  the  county  in  which  such  prisoner  may  be  con- 
fined, that  he  is  unable,  and  has  been  ever  since  his 
conviction  unable  to  pay  such  fine,  the  court  may,  in  its 
discretion,  order  his  discharge," 
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INSPECTION    OF  COUNTY  JAILS. 


SacnoN  1040.  Inspectors  of  state  prisons  to  inspect  county  jail& 

1041.  Ck)unties  to  be  divided  among  the  inspectors. 

1042.  Plan  to  be  submitted  to  governor,  comptroller  and  attorney- 

general 

1043.  Sheriffs  and  keepers  must  admit  inspectors  into  eveiy 

part)  &a 

1044.  Inspector  must  make  report  of  his  examination. 

1045.  Must  report  defects  in  the  jaiL 

1046.  Alterations  in  plans  of  county  jails,  how  to  be  made. 

1047.  Annual  report  to  be  made  to  the  legislature. 
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5 1040.  It  is  the  duty  of  the  inspectors  of  state  JJ'pjjJo" 
prisons  to  visit  and  inspect,  separately  or  collectively,  fH^^H  ^ 
at  least  once  in  each  year,  all  the  county  jails  in  this  f^^^^ 
state. 

Section  17  of  the  act  of  1847  (ch.  460),  provided  thai 
it  should  be  the  duty  of  the  inspectors  to  inspect  *^  all  the 
jails  or  other  county  prisona^  peniteraiariea  and  houses  of 
detention  in  this  state."  By  Laws  of  1849,  ch,  331,  §  1, 
so  much  of  the  act  of  1847  as  required  the  inspectors  of 
state  prisons  to  visit  and  examine  county  jails^  was  re- 
pealed. This  left  the  provisions  relative  to  inspection  of 
other  inferior  prisons,  in  force.  No  new  provision  for 
the  official  inspection  of  county  jails  was  substituted  by  the 
repealing  act;  though  the  charter  of  the  Prison  Associa- 
tion of  New  York  makes  it  the  duty  of  the  Association 
to  visit,  inspect  and  examine  all  the  prisons  in  the  state, 
and  annually  to  report  their  state  and  condition  and  all 
such  other  things  in  regard  to  them,  as  may  enable  the 
Legislature  to  perfect  their  government  and  discipline. 
In  the  performance  of  this  duty,  the  Association  has 
organized  a  system  of  visitation  of  the  county  jails  which 
nearly,  though  not  quite,  secures  the  visit  of  a  committee 
of  the  Association  to  each  county  jail,  once  in  each  year. 

The  commissioners  have,  however,  restated  in  the  text 
the  provisions  of  the  act  of  1847,  requiring  an  inspection 
of  county  jails  by  the  inspectors  of  state  nrisons,  notwith- 
standing its  repeal  in  1849.  This  is  done  for  the  purpose 
of  calling  the  attention  of  the  Legislature  to  the  question 
whether  some  system  of  inspection  of  county  jails  by 
public  officers  of  the  state,  is  not  desirable,  in  addition  to 
thai  conducted  by  the  Prison  Association.  The  salaries 
of  inspectors  should  doubtless  be  increased  if  this  duty 
is  reimposed  upon  them.  The  commissioners  also  suggest 
the  question  whether  tmo  annual  visits  are  not  desira- 
ble, one  in  summer  and  one  in  winter;  as  a  management 
suitable  for  one  season  might  be  improper  at  another; 
and  whether  there  sliould  not  be  an  official  inspection  of 
poor  houses  and  insane,  inebriate  and  idiot  asylums, 
whether  public  or  private. 

5  1041.  For  the  purpose  of  carrying  into  effect  the  counties  to 
provisions  of  the  last  section,  the  inspectors  must,  as  among  the 
soon  as  practicable,  after  entering  upon  their  official 
duties,  designate  and  set  apart  to  each  of  their  num- 
ber the  counties  to  be  so  visited  by  them,  respectively, 
during  the  current  year,  for  the  purpose  of  such  in- 
spection ;  and  at  the  same  time  adopt  such  plan  and 
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regulations,  Bot  inconsistent  with  the  laws  of  this 
state,  as  they  deem  expedient  and  necessary  to  carry 
into  effect  a  uniform  system  for  the  government  and 
regulation  of  all  the  county  jails  of  this  state,  and  the 
modification  and  improvement  of  the  structure  of  such 
jails,  with  a  view  to  such  uniformity. 

Laws  of  1847,  ch.  460,  §  18. 

g  1042.  Such  plan  and  regulations,  when  agreed 
upon  and  adopted  by  the  inspectors,  shall  be  by  them 
immediately  submitted  to  the  governor,  comptroller 
and  attorney-general  for  their  approval,  but  shall  sub- 
sequently be  subject  to  such  modifications  as  the 
inspectors  may  deem  expedient  and  proper.  A  copy 
of  such  plan  and  any  modifications  shall  be  furnished 
to  the  county  judge  and  sheriff  of  each  county, 
and  to  the  keepers  of  each  of  the  county  jails  of  this 
state,  whose  duty  it  shall  be  to  observe  and  carry  the 
same  into  effect. 

La%DS  of  1847,  ch.  460,  §  19. 

g  1043.  It  is  the  duty  of  the  sheriff  and  keeper  of 
each  of  the  jails  to  admit  the  inspectors,  or  any  one 
of  them,  into  every  part  of  such  jail ;  to  exhibit  to 
them,  on  demand,  all  the  books,  papers,  documents 
and  accounts  pertaining  to  such  jail,  or  to  the  deten- 
tion of  persons  confined  therein ;  and  to  render  them 
every  other  facility  in  their  power  to  enable  them  to 
discharge  the  duties  above  prescribed,  and  to  enable 
them  to  obtain  any  necessary  information.  And  the 
inspectors  are  empowered  to  examine  on  oath,  to  be 
administered  by  any  one  of  them,  any  of  the  keepers 
or  officers  of  such  jail,  and  any  person  not  under  sen- 
tence confined  therein,  and  to  converse  with  any  of 
the  prisoners  so  confined,  without  the  presence  of  the 
keeper  thereof,  or  any  of  them. 

Laws  of  1847,  ch.  460,  g  20. 

ggpe^j^        S  1044.  Such  inspector  or  inspectors,  after  a  carefol 
report  of     gjj^  thorough  examination  and  inspection  of  each  jail 
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or  other  prison,  must  immediately  make  a  detailed  ^^(^^^™^' 
report  of  the  same,  stating  the  condition  of  the  same 
at  the  time  of  such  inspection,  the  nimiber  of  persons 
confined  therein  for  the  year  ending  at  the  date  of 
such  report,  the  causes  of  such  confinement,  the  man- 
ner in  which  convicts  confined  in  such  jail  or  prison 
during  that  period  have  been  employed,  the  number 
of  persons  usually  confined  together  in  one  room,  the 
distinction,  if  any,  usually  observed  in  the  treatment 
of  persons  therein  confined,  the  evils  and  abuses,  if 
any,  found  to  exist,  and  particularly  whether  any  of 
the  rules  and  regulations  prescribed  by  the  iuspectors 
or  any  of  the  provisions  of  this  title  have  been  violated, 
so  far  as  the  information  required  in  this  section  can  be 
obtained  from  the.  records  of  said  jail  or  prison  or 
otherwise. 

Laws  of  1847,  cIl  460,  §  21. 

5  1045.  Such  inspector  or  inspectors  must  note  J^?J*iX'* 
and  include  in  such  report,  or  append  thereto,  any  **»«J»"' 
defect  or  defects  he  or  they  may  deem  to  exist  in 
the  structure  and  arrangements  of  such  jail,  and 
suggest  such  improvements  in  the  same  as  he  may 
deem  to  be  necessary  to  carry  into  successful  opera- 
tion and  to  ensure  uniformity  in  the  system  by  them 
adopted ;  and  he  or  they  shall  then  immediately  leave 
with  the  county  judge  of  such  county  a  duplicate  copy 
of  such  report  and  suggestion.  Such  judge  must  file 
the  same  with  the  clerk  of  the  county,  and  cause  a 
copy  thereof,  together  with,  if  he  approves  the  same,  or 
any  part  thereof,  such  approval  indorsed  thereon,  to 
be  delivered  to  the  clerk  of  the  board  of  supervisors 
of  the  county. 

See  Laws  of  1847,  du  460,  §  22. 

<S  1046.  The  clerk  of  the  board  of  supervisors  must  AiteTttions 

^  In  plana  of 

present  such  report  and  suggestions  (with  any  ap-  JSJiJ^ow 
proval  indorsed  thereon  by  the  county  judge)  to  the  ^  ^  "^•" 
board  of  supervisors  at  their  next  meeting,  who 
are  authorized  and  required  to  cause  such  alterations       ' 
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to  be  made  in  the  plan  and  construction  of  the  jail  of 
such  county,  and  such  additional  rooms  to  be  con- 
structed as  shall  have  been  so  suggested  and  approved 
by  the  county  judge,  and  as  shall  be  necessary  to 
remedy  such  deficiencies,  and  to  levy,  and  cause  the 
expenses  so  to  be  incurred  to  be  assessed  upon  the 
county  as  other  county  expenses  are  levied  and 
assessed.  And  in  all  cases  where  there  exists  any  de- 
ficiency in  room  or  arrangement  of  apartments  in  any 
county  jail  which  prevents  such  classification  of  pri- 
soners as  is  prescribed  in  section  809,  it  is  the  duty  of 
the  supervisors  to  cause  such  deficiency  to  be  supplied 
without  unnecessary  delay. 

Laws  of  1847,  ch.  460,  g  23,  aa  amended,  Laim  of 
1849,  dL  331,  §  2. 

g  1047.  The  inspectors  must  annually,  on  or  before 
the  fifteenth  day  of  January  in  each  year,  make  an 
abstract  report  of  their  inspections  of  such  county  jails 
and  prisons,  to  the  legislature,  in  which  report  shall 
be  included,  in  tabular  form,  a  summary  of  the  record 
required  by  section  1035  to  be  kept  by  the  keepers 
of  such  county  jails. 

LaoDS  of  1847,  ch.  460,  §  24. 


OHAPTEE  XIX. 


OTJSTODY  OF  IKSA2^  PBISONESS. 


SionOH  1048.  Inspectors  may  order  removal  of  insane  conTicts  from 

state  prisons. 

1049.  Superintendent  of  asylum  most  receive  them. 

1050.  When  insane  convict  may  be  removed  to  the  conntj  of 

his  residence. 

1051.  Poor  officers  must  receive  such  convict 

1052.  When  insane  convict  may  be  delivered  to  relatives. 

1053.  Convicts  not  to  be  retained  in  asylum  after  expiration  of 

sentence. 

1054.  Except  upon  examination  and  order  by  county  judge. 

1055.  Convicts,  when  restored  to  reason,  to  be  transferred  to 

Auburn  prison. 

1056.  Transfer  of  certificate. 

1057.  Pay  of  physicians. 

1058.  Inquiry  into  insanity  of  prisoners  in  county  jails. 
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S  1048.  Whenever  the  physician  of  either  state  in»pectoti 

^  *     •f  may  order 

prison  has  certified  to  the  boaxd  of  inspectors  or  to  iSJinrlSn. 
the  inspector  in  charge  of  such  prison  that  any  con-  IJJS  '™°^ 
Viet  confined  therein  is  insane,  it  is  the  duty  of  such 
board  or  inspector  in  charge,  to  make,  immediately, 
a  full  examination  into  the  condition  of  such  convict, 
and  if  satisfied  that  he  is  insane,  such  board,  or 
inspector  in  charge,  may  order  the  warden  of  such 
prison,  forthwith  to  convey  such  convict  to  the  state 
lunatic  asylum  for  insane  convicts,  and  to  deliver 
him  to  the  superintendent  thereof. 

Taken  from  Laws  of  1858,  ch.  130,  §  8,  as  amended 
Lam  of  1863,  ch.  139,  §  1. 

The  provisions  of  this  chapter,  except  the  last  section, 
are  all  taken  from  this  act,  which  is  entitled  "An  act  to 
organize  the  State  Lunatic  Asylum  for  Insane  Convicts." 
The  act  provides  for  the  custody  of  all  persons,  who,  hav- 
ing been  sent  to  state  prison  under  sentence,  are  there 
discovered  to  be  insane.  Two  other  classes  exist.  First 
Persons  put  upon  trial  for  crime,  but  acquitted  on  the 
g^und  of  insanity.  Provision  is  made  for  these  by  sec- 
tion 19  of  this  Code.  Second,  Persons  who  are  found 
insane  while  under  confinement  in  a  county  jaiL  These 
cases  are  embraced  by  section  1058.  And  an  additional 
provision  is  made  in  &vor  of  persons  who  were  insane 
when  their  offense  was  committed,  but  whose  insanity 
was  not  discovered  at  their  trial,  by  section  892. 

In  so  far  as  the  act  of  1858  provides  for  the  organiza- 
tion and  management  of  the  state  lunatic  asylum  for 
insane  convicts,  considered  as  an  independent  institution 
(though  situated  upon  the  Auburn  prison  grounds),  it  is 
left  unaffected  by  this  Code. 

The  following  provisions  of  former  laws,  upon  the  sub- 
ject of  the  disposition  to  be  made  of  insane  convicts,  are 
considered  to  be  superseded  by  the  act  of  1858,  as 
amended. 

"  Section  ninety-six  of  the  act  for  the  better  regulation 
of  the  county  and  state  prisons  of  the  state,  and  consoli- 
dating and  amending  the  existing  laws  in  relation  thereto, 
passed  December  fourteenth,  eighteen  hundred  and  forty- 
seven,  is  hereby  amended  so  as  to  read  as  follows :  The 
inspectors  of  the  prisons  of  this  state  are  hereby  author- 
ized and  required,  without  delay,  to  make  the  necessary 
and  suitable  provisions  in  one  of  the  state  prisons  of  this 
state,  and  the  removal  to  such  place  for  safe  keeping  and 
proper  care,  all  the  insane  convicts  now  in  the  state  lunatic 
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asylum  at  TTtica,  and  whenever  the  physician  of  a  state 
prison  shall  duly  report  to  the  warden  of  such  prison  that 
any  convict  confined  therein,  is  so  far  insane  as  to  render 
him  dangerous,  or  an  improper  subject  of  prison  discipline, 
it  shall  be  the  duty  of  said  warden  to  remove  such  cod- 
vict  to  the  place  so  provided,  and  the  officers  haviag 
charge  of  such  place  shall  receive  such  convict  and  retain 
him  there,  at  the  expense  of  the  state,  so  long  as  he  or 
she  shall  continue  insane.'* 

Lam  of  1855,  cli.  466,  §  1. 

"The  words  *  lunatic  asylum,*  'state  lunatic  asylum,^  or 
'  asylum  at  Utica,*  whenever  the  same  occur  in  the  act 
hereby  amended,  shall  be  construed  to  apply  to  the  place 
for  safe  keeping  and  proper  care  of  insane  convictSi  pro- 
vided for  in  the  first  section  of  this  act." 

Ihid.,  §  2. 

*'  If  such  insane  person  shall  recover  from  his  Insanily 
before  the  expiration  of  the  term  for  which  he  was  sen- 
tenced, the  officer  having  the  principal  charge  of  the 
asylum  shall  give  notice  of  such  recovery  to  the  agent  of 
the  prison  from  which  such  convict  was  sent^  as  soon  as 
in  his  judgment  such  convict  may  be  safely  removed ;  and 
it  shall  then  be  the  duty  of  the  agent  to  cause  the  convict 
to  be  returned  to  such  prison." 

Laws  of  1847,  ch.  460,  §  97. 

*'  The  ninety -ninth  section  of  the  aforesaid  act^-Low 
of  1847,  ch.  460 — is  hereby  repealed,  and  the  following 
substituted  therefor: 

*' '  §  99.  When  any  convict  sent  to  the  state  Innatic 
asylum  under  and  by  virtue  of  the  provisions  of  this  act^ 
shall  have  remained  in  the  asylum  until  the  term  of  lus 
sentence  has  expired,  the  managers  of  said  asylum  may 
cause  such  insane  convict  to  be  removed  at  the  expense 
of  the  state  from  the  asylum  to  the  county  of  which  he  is 
a  resident,  to  be  placed  under  the  care  and  charge  of  the 
superintendents  of  the  poor  of  such  county,  in  case  the 
superintendent  of  the  asylum  shall  certify  that  such  insane 
convict  will  not  be  benefited  by  longer  remaining  in  the 
asylum,  and  that  he  can  probably  be  made  comfortable  in 
the  county  poor  house.  The  managers  of  said  asylum 
shall  bo  authorised  to  g^ve,  at  the  expense  of  the  state,  to 
any  patient  sent  to  the  asylum  under  the  proviai<ns  of 
this  act,  and  who  shall,  alter  the  expiration  of  the  term 
of  his  sentence,  be  discharged  from  the  asylum  recovered, 
such  sum,  not  exceeding  ten  dollars,  as  will  defray  bis 
necessary  traveling  expenses  from  tlie  asylum  to  the 
county  in  which  he  last  resided.'  '* 

Laws  of  1848,  ch.  294,  §  2. 

"  So  much  of  chapter  four  hundred  and  fifty-six,  of  the 
Laws  of  eighteen  hundred  and  fifty-five,  entitled  'An  act 
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to  provide  for  insane  criminnlSf^  as  requires  that  female 
insane  conyicts  shall  be  removed  from  the  state  lunatic 
asylums,  to  the  place  provided  for  in  said  act,  is  hereby 
repealed,  and  the  female  insane  convicts  shall  continue 
to  be  sent  to  the  state  lunatic  asylums  as  heretofore.* 
Laws  of  1857,  ch.  144,  §  3. 

*'The  preceding  six  sections  shall  all  be  construed  to 
apply  to  the  convicts  in  the  female  convict  prison  at  Sing 
Sing."  Laws  of  1847,  ch.  460,  §  100. 

"  The  expense  of  removing  insane  convicts  to  the  luna- 
tic asylum,  and  returning  them  to  the  prison  from  which 
they  were  sent,  shall  be  paid  by  the  agent  of  said  prison, 
oat  of  any  funds  belonging  to  the  prison,  in  his  hands." 

/Wd,  §  101. 

g  1049.  The  superintendent  of  the  asylum  must  5e??o?ifly- 
receive  such  convict  into  the  asylum,  and  retain  him  ic^we"' 
there  until  he  is  legally  discharged.  ^^'^' 

Taken  from  Laws  of  1858,  ch.  130,  §  8,  as  amend- 
ed Laiffs  of  1863,  ch.  139,  §  1. 


S  1050.  Whenever  any  convict  placed  in  the  state  when  in- 
lunatic  asylum  for  insane  convicts,  under  the  provi-  J^JJ^^JJ  ^ 
sions  of  this  chapter,  shall  continue  to  be  insane  at  of Ifs^wf- 
the  expiration  of  the  term  for  which  he  was  sentenced,  ^®°^®* 
the  board  of  inspectors,  upon  the  superintendent's 
certificate  that  he  is  harmless  and  will  probably  con- 
tinue so,  and  that  he  is  not  likely  to  be  improved  by 
further  treatment  in  the  asylum,  or  upon  a  like  certifi- 
cate that  he  is  manifestly  incurable  and  can  probably 
be  rendered  comfortable  at  the  county  alms  house, 
may  cause  such  insane  convict  to  be  removed  at  the 
expense  of  the  state,  from  the  asylum  to  the  county 
wherein  he  was  convicted,  or  to  the  county  of  his  for- 
mer residence,  and  delivered  to  and  placed  under  the 
care  of  the  persons  charged  with  the  support  of  the 
poor  of  such  county. 

Taken  from  Laws  of  1858,  ch.  130,  §  9,  as  amend- 
ed Laws  of  1863,  ch.  139,  §  2. 

S  1051.  The  persons  charged  with  the  support  of  Poor  om- 

^*^  cere  mast 

the  poor  of  such  county,  must  receive  such  insane  S^JJS'"^ 
convict  under  their  charge. 

Taken  from  Ibid, 
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Wh«n 
insfiue  con 


g  1052.  The  board  of  inspectors  may  also  deliver 
bl^de?ivJred  ^^^  coiivict  whoso  seutence  has  expired,  and  who  is 
to  relatives,  ^^^l  insano,  to  Ms  relatives  or  firiends,  who  will  nnder- 
take,  with  good  sureties  to  be  approved  by  the  super- 
intendent of  the  state  lunatic  asylum  for  insane  con- 
victs, for  his  peaceful  behavior,  safe  custody  and  com- 
fortable maintenance  without  further  public  charge. 

Taken  from  IbicL 


Convicts 
not  to  be 
retained  in 
asylam 
after  expi- 
ration of 
sentence. 


Except 
upon  ex- 
amination 
and  order 
by  ooanty 
Judge. 


§  1053.  No  convict  shall  be  retained  in  the  asylum 
after  the  expiration  of  his  sentence  to  the  state  prisoD, 
unless  by  the  order  of  the  county  judge  of  the  county 
in  which  the  asylum  is  situated. 

Taken  fh>in  Ibid, 

S  1054.  In  case  any  convict  cannot  be  removed 
from  the  asylum  upon  the  expiration  of  his  term  of 
sentence  under  the  preceding  sections,  it  is  the  du^ 
of  the  county  judge,  upon  the  application  of  the  said 
superintendent,  to  proceed  to  investigate  the  question 
of  the  insanity  of  such  convict,  and  cause  two 
respectable  physicians  to  be  designated  by  him  to 
examine  the  convict ;  and  upon  their  evidence  under 
oath,  and  upon  such  other  testimony  as  he  shall 
require,  he  shall  decide  the  case  as  to  his  insanity, 
and  if  he  is  satisfied  that  such  convict  is  insane, 
he  shall  make  an  order  that  such  convict  shall  be 
retained  in  the  asylum  until  he  is  recovered  of  bis 
insanity,  or  is  otherwise  discharged  according  to  law. 
The  fees  of  such  physicians  and  witnesses  shall  be 
audited  by  the  state  prison  inspector  in  charge,  and 
shall  be  a  charge  against  the  state,  to  be  paid  by 
the  comptroller  out  of  the  general  fund;  but  such 
fees  shall  not  in  any  one  case  exceed  the  sum  of  ten 
dollars. 

Taken  fVom  IMd. 

g  1055.  Whenever  any  convict  placed  in  the  asylum 


ConTicts 
when 

restored  to   uudcr  tho  provisious  of  this  chapter,  has  become  re- 
reason  most  ^  '-      ' 

be  trans- 
ferred to 

pruoif       the  asylum  shall  so  certify  in  writing,  such  convict 


stored  to  reason,  and  the  medical  superintendent  of 
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shall  be  forthwith  transferred  to  the  Auburn  state 
prison ;  and  the  warden  of  that  prison  must  receive 
such  convict  into  the  prison,  and  must  in  all  respects 
treat  such  convict  as  if  he  had  been  originally  sen- 
tenced to  imprisonment  in  that  prison,  though  he 
may  have  been  conveyed  to  the  asylum  from  either 
of  the  other  prisons. 

Founded  on  LaLWS  of  1858,  ch.  130,  §  10. 

g  1056.  Whenever  the  board  of  inspectors  or  an  "^^^l^^^ 
inspector  shall  order  any  convict  to  be  transferred  to 
the  asylum,  the  warden  of  the  prison  from  which 
such  con\dct  is  transferred,  must  cause  a  correct 
copy  of  the  original  certificate  of  conviction  of  such 
convict  to  be  filed  in  his  office,  and  deliver  the 
original  certificate  to  the  superintendent  of  the  asy- 
lum ;  and  when  any  such  convict  shall  be  transferred 
to  the  Auburn  prison  from  such  asylum,  as  herein- 
before provided,  the  superintendent  must  deliver  to 
the  warden  of  that  prison  such  original  certificate, 
which  shall  be  filed  in  the  clerk's  office  in  that  prison. 

Founded  on  Ihid.^  §  11. 

g  1057.  Every  physician  who  attends  any  meeting  Par  or  phy- 

siciftns* 

of  the  board  of  inspectors,  or  who  makes  any  exami- 
nation of  any  convict,  as  provided  by  this  chapter, 
shall  be  paid  his  actual  and  reasonable  traveling 
expenses  in  going  to  and  returning  from  such  meet- 
ing or  examination,  on  the  certificate  of  the  president 
of  the  board  of  inspectors,  that  he  has  attended  such 
meeting  or  examination. 

Founded  on  /&ul,  §  12. 

5  1058.  Whenever  any  prisoner  confined  in  a  county  inauiry  m- 
jail,  other  than  such  as  are  committed  for  contempt  f^^^n^r" 
or  upon  civil  process,  appears  to  be  insane,  the  ^*""* 
county  judge  of  the  county  shall  institute  a  careful 
investigation,  shall  call  two  respectable  physicians 
and  other  credible  witnesses,  and  invite  the  district 
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attorney  to  aid  in  the  examination ;  and  may,  if  he 
deem  it  necessary,  call  a  jury ;  and  for  the  purposes 
of  such  examination  such  judge  is  fully  empowered 
to  compel  the  attendance  of  witnesses  and  jurors. 
If  it  be  satisfactorily  proved  that  such  prisoner  is 
insane,  such  judge  may  discharge  him  firom  impris- 
onment and  order  liim  to  be  removed  to  the  state 
lunatic  asylum,  to  remain  until  restored  to  his  right 
mind;  and  then,  if  such  judge  shall  have  so  directed, 
the  superintendent  shall  give  notice  of  such  restora- 
tion to  such  judge,  and  the  county  clerk  and  district 
attorney  of  the  county,  so  that  such  prisoner  may, 
within  sixty  days  thereafter,  be  remanded  to  prison, 
and  criminal  proceedings  be  resumed,  or  otherwise 
discharged ;  or  if  the  period  of  his  imprisonment  has 
expired,  he  shall  be  discharged.  The  expense  of  the 
removal  and  support  of  any  prisoner,  under  this 
section,  shall  be  defrayed  by  the  county  in  which  the 
jail  from  which  he  is  removed  is  situated. 

See  LaxDS  of  1812,  ch.  136,  §  32;  and  Loam  <if 
1847,  ch.  460,  §  14. 


OHAPTEE  XX. 

GENEIIAL    PROVISIONS    APPLICABLE    EQUALLY    TO 
STATE  PBISONS  AND  COUNTY   JAILS. 

Section  1069.  Exemption  of  officers,  &c.,  fVom  jury  and  militia  duty. 

1060.  What  punishments  are  allowed. 

1061.  Spirituous  and  fermented  liquors  not  to  be  sold  or  brought 

into  prisons. 

1062.  When  permits  may  be  granted. 

1063.  Persons  authorized  to  visit  county  and  state  prisons. 

1064.  Convicts  may  be  called  as  witnesses  in  certain  trials. 
1066.  And  may  testify. 

1066.  Prisoners  may  be  brought  before  courts  as  witnesses. 

1067.  And  may  testify. 

1068.  Prisoners  indicted  may  be  brought  before  court  for  trial 

1069.  In  cases  of  indictment  for  felony. 

1070.  Repeal  of  former  laws. 

1071.  Time  when  Code  takes  effect 
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§  1059.  The  oflScers  and  persons  employed  in  every  Jf^SJ^^JJ^ 
county  jail  or  state  prison  shall  be  exempted  during  *^i{t£*'°'' 
their  continuance  in  office,  from  serving  on  juries  and  H^^l^ 
from  militia  duty. 

Laws  of  1841,  ch.  460,  §  148.  The  exemptions  from 
mililary  duty  granted  in  this  and  several  other  sections 
of  the  prison  laws  already  cited,  are  retained  in  this  Code, 
notwithstanding  they  are  not  recognized  in  the  act  for 
the  enrollment  of  the  militia  {Laws  of  1862,  ch.  477,  as 
amended  Laws  of  1863,  ch.  425),  as  it  is  thought  probable 
the  omission  of  them  in  the  militia  law  may  have  been 
Inadvertent 

§1060.  No  person  confined  in.  any  prison  can  be  J^SlJu*" 
punished  by  whipping.    The  following  punishments  weaiiowed. 
and  no  others  may  be  inflicted  upon  convicts  for  incor- 
rigible disobedience  to  the  rules  of  the  prison  or  jail, 
or  for  wanton  destruction  of  or  injury  to  clothing, 
bedding  or  other  property  within  the  jail  : 

1.  Confinement  by  chains  or  shackles ; 

2.  Privation  of  food  or  bedding ; 

3.  Confinement  in  solitary  cells ; 

4.  In  a  state  prison,  showering ;  but  only  in  the 
presence  and  under  the  direction  of  the  physician  of 
the  prison. 

As  to  the  first  clause,  see  Laws  of  1847,  ch.  460,  §  149. 
The  word  "  person  "  is  substituted  for  "  female." 

S  1061.  ■  No  spirituous  or  fermented  liquors  shall,  on  spiritnous 

,-1.1.  *"*  forrceo- 

any  pretense  whatever,  be  sold  withm  any  county  {,®fj^^'^J*^" 
jail  or  state  prison,  nor  shall  any  kind  of  spirituous  Jron^tin. 
or  fermented  liquor  be  brought  into  any  county  jail  ^  p"* 
for  the  use  of  any  convict  confined  therein,  without  a 
written  permit,  signed  by  the  physician  to  such  prison, 
specifiying  the  quantity  and  quality  of  the  liquor  which 
may  be  furnished  to  any  convict,  the  name  of  the  pri- 
soner for  whom,  and  the  time  when  the  same  may  be 
furnished,  which  permit  shall  be  delivered  to  and  kept 
by  the  keeper  of  the  prison.  But  this  section  shall 
not  prevent  the  purchase  of  supplies  of  such  liquor 
for  the  ordinary  hospital  supply  of  the  state  prisons. 

See  Law  of  1847,  ch.  460,  §  152. 


ISOD. 
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rnkfiiS?'^       S  1062.  No  permit  shall  be  granted  unless  it  shall 

be  granted,  satisfactorily  appear  to  such  physician  that  the  liquor 

allowed  to  be  furnished  is  necessary  for  the  health  of 

the  prisoner  for  whose  use  it  is  permitted,  which  shall 

be  stated  in  such  permit. 

Laws  of  1847,  ch.  460,  §  163.  Section  154  of  that  act 
is  omitted  for  the  reason  that  its  provisions  are  substan- 
tially embraced  in  section  208  of  this  Code,  except  that 
portion  which  imposes  a  forfeiture  of  office.  That  sub- 
ject may  well  be  left  to  the  operation  of  tho  power  of 
removal  of  the  various  officers,  for  official  misconduct 

Sf^TCd  to*  S  1063.  The  following  persons  are  authorized  to 
•id  Btote  *^  visit  at  pleasure  all  county  jails  and  state  prisons : 
priBona.  ^^  govcmor  and  all  persons  authorized  by  him  in 
writing,  the  lieutenant-governor,  secretary  of  state, 
comptroller  and  attorney-general,  members  of  the 
legislature,  judges  of  the  court  of  appeals,  supreme 
court  and  county  judges,  district  attorneys,  the  oflS- 
cers  and  committees  of  the  Ifew  York  prison  asso- 
ciation, and  every  minister  of  the  gospel  having 
charge  of  a  congregation  in  the  town  wherein  any 
such  prison  is  situated.  Ifo  other  person  not  other- 
wise authorized  by  law  shall  be  permitted  to  enter 
the  rooms  of  a  county  jail  in  which  convicts  are 
confined,  unless  under  such  regulations  as  the  sheriff 
of  the  county  shall  prescribe,  nor  to  enter  a  state  pri- 
son except  under  such  regulations  as  the  inspectors 
shall  prescribe.  But  no  fees  shall  be  charged  for  any 
admission. 

See  Lanos  of  184*7,  ch.  460,  §  159. 

Convicts         g  1064.  "Whenever  any  convict  confined  in  any 

may  bo 

caifedag      couuty  jail  or  state  prison  shall  be  considered  an 

vltneB§es  •^    •'  *^ 

t?iS^^^  important  witness  in  behalf  of  the  people  of  this 
state,  upon  any  criminal  prosecution  against  any 
other  convict,  by  the  district  attorney  conducting  the 
same,  it  shall  be  the  duty  of  any  ofiicer  authorized 
by  law  to  allow  writs  of  habeas  corpus,  upon  the  afii- 
davit  of  such  district  attorney,  to  grant  a  habeas 
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eoipns  for  the  puipose  of  bringing  snch  prisoner 
before  the  proper  court  to  testify  ni>on  sach  proseca- 
tion. 

LoMB  of  1847,  ch.  460,  §  150.  The  words  "writ  of 
deliyeranoe  fh>m  imprisonment ''  should  probablj  be  sub- 
stituted for  "habeas  corpus"  in  this  and  following  seo- 
tions,  if  the  provisions  of  the  Code  of  Ciyil  Procedure 
are  to  be  enacted;  though  the  name,  writ  of  deliveranoe 
from  imprisonment,  seems  inappropriate  where  the  pro* 
oeeding  has  no  purpose  to  review  the  imprisonment  from 
which  the  person  brought  up  is  taken. 

S  1065.  Such  convict  may  be  examined  on  sach  ^i^ 
trial,  and  shall  be  considered  a  competent  witness 
against  any  fellow  prisoner,  for  any  offense  actually 
committed  whilst  in  prison,  and  whilst  the  witness  so 
offered  shall  have  been  confined  in  the  prison  in  which 
such  offense  shall  have  been  committed. 

Lam  of  184t,  oh.  460,  §  161. 

§  1066.  Whenever  it  shaU  appear  to  the  court  in  PriBoners 
which  an  indictment  is  pending  and  to  be  tried  broughtba. 
against  any  person  for  any  offense  committed  by  ^|^ 
him  while  imprisoned  in  any  county  Jail,  or  any  one 
of  the  state  prisons,  on  the  person  of  any  other  indi- 
vidual confined  in  such  jail  or  state  prison,  that  any 
other  person  confined  in  any  county  jail,  or  in  any  of 
the  state  prisons,  is  an  important  witness  in  behalf 
of  the  person  so  indicted,  such  court  is  hereby  author- 
ized to  grant  a  writ  of  habeas  corpus  for  the  purpose 
of  bringing  such  prisoner  before  snch  court  to  testify, 
upon  the  trial  of  such  indictment,  in  behalf  of  the 
party  making  the  application. 

LauM  qf  1847,  oh.  460,  g  166. 

5  1067.  Every  person,  when  brought  up  on  such  ^^ 
writ,  may  be  examined  as  a  witness  on  such  trial, 
and  shall  be  competent  to  testify  thereon  in  behalf 
of  the  defendant  or  the  people,  notwithstanding  his 
conviction  and  imprisonment. 
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Losm  of  184t,  ch.  460,  §  166.  The  amendmeat  desig- 
nated to  this  section  by  Ltxwa  of  1860,  ch.  399,  g  14,  is 
obviously  intended  for  secUon  146,  instead  of  156 ;  and 
is  therefore  disregarded  here.    See  note  to  secticn  818. 


Prlsonen 
Indicted 


fore  court 
for  trial. 


g  1068.  The  court  in  which  any  indictment  is  i>end- 
bt^D^t  be-  ing  against  any  person  imprisoned  on  conviction  of  a 
crime  in  any  county  jail  or  state  prison,  for  an  offense 
committed  during  such  imprisonment,  is  hereby 
authorized  to  issue  a  writ  of  habeas  corpus  for  the 
purpose  of  bringing  the  individual  so  indicted  before 
the  court,  for  arraignment  or  trial  on  such  indictment 

Laws  of  1847,  ch.  460,  §  170. 


In  canes  of 
indictment 
for  felony. 


Repeal  of 

former 

laws. 


S  1069.  The  court  in  which  any  indictment  is  i)end- 
ing  for  a  felony,  against  any  person  imprisoned  on 
conviction  of  a  crime  in  any  county  jail  or  state  prison, 
is  hereby  authorized  to  issue  a  writ  of  habeas  corpus 
for  the  purpose  of  bringing  the  individual  so  indicted 
before  such  court  for  arraignment  or  trial  on  such 
indictment. 

Lam  of  1847,  ch.  460,  §  158. 

§  1070.  From  the  time  at  which  this  Oode  shall 
take  effect  as  a  law,  the  following  acts,  except  as  to 
such  provisions  therein  as  are  temporary  in  their 
nature,  and  have  not  been  wholly  executed,  are 
repealed,  in  so  far  as^they  apply  to  state  prisons  and 
county  jails,  and  no  farther.  But  such  repeal  shall 
not  revive  any  act  or  part  of  any  act  repealed  by 
either  of  such  laws. 

1.  An  act  for  the  better  regulation  of  the  county 
and  state  prisons  of  the  state,  and  consolidating 
and  amending  the  existing  laws  in  relation  thereto. 
Passed  December  14,  1847. 

Laws  of  1847,  di.  460. 

2.  An  act  in  relation  to  the  transportation  of  ccm* 
victs  to  the  state  prisons  and  houses  of  refiige. 
Passed  December  15,  1847. 

Lam  of  1847,  ch.  497. 
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3.  An  act  to  amend  the  act  for  the  better  regula- 
tion of  the  county  and  state  prisons  of  this  state. 
Pwsed  Apnl  12, 1848. 

LatDS  of  1848,  ch.  294. 

4  An  act  fixing  the  fees  of  sheriffs  for  transporting 
conyicts  to  the  state  prisons.    Passed  March  22, 1849. 

LatM  of  1849,  ch.  123. 

5.  An  act  in  relation  to  the  removal  of  convicts 
from  one  state  prison  to  another.    Passed  March  26, 

1849. 

Laws  of  1849,  cIl  132. 

6.  An  act  authorizing  the  inspectors  of  state  prisons 
to  administer  oaths  and  take  affidavits  in  certain 
cases.    Passed  March  26, 1849. 

Laws  of  1849,  ch.  133. 

7.  An  act  in  relation  to  Sing  Sing  prison.  Passed 
March  27, 1849. 

Jjiws  of  1849,  ch.  141. 

8.  An  act  to  amend  '*  an  act  for  the  better  regula- 
tion of  the  county  and  state  prisons  of  the  state,  and 
consolidating  and  amending  the  existing  laws  in  rela- 
tion thereto.''    Passed  April  14, 1849. 

Lauu  of  1849,  ch.  331. 

9.  Section  two  of  an  act  in  relation  to  juvenile 
delinquents.    Passed  February  26,  1850. 

Laws  of  1850,  ch.  24. 

10.  Ajd  act  to  amend  the  Bevised  Statutes  in  relation 
to  agents  of  state  prisons.    Passed  March  13, 1854. 

JxttJDS  of  1854,  ch.  68. 

11.  Ajfi  act  to  amend  several  acts  in  relation  to  state 
prisons,  and  making  appropriations  for  the  Glinton, 
Auburn  and  Sing  Sing  prisons.    Passed  April  16, 

1864.      . 

LavM  of  1854»  ch.  240. 
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12.  An  act  to  authorize  the  agent  and  warden  of 
Sing  Sing  prison  to  let  by  contract  the  labor  and  ser- 
vices of  convicts  in  that  prison,  to  the  business  of 
quarrying,  splitting,  sawing  and  removing  stone,  for 
a  term  of  years.    Passed  April  12, 1855. 

Laws  of  1866,  ch.  334. 

13.  An  act  to  provide  for  insane  criminals.  Passed 
April  13, 1855. 

Laws  of  1866,  ch.  466. 

14.  An  act  to  amend  the  several  acts  in  relation  to 
state  prisons.    Passed  April  19, 1855. 

Laws  of  1866,  ch.  652. 

15.  An  act  to  amend  the  several  acts  in  relation  to 
state  prisons.    Passed  March  10,  1857. 

Laim  of  1857,  ch.  94. 

16.  An  act  appropriating  money  for  making  pro- 
visions for  insane  convicts.    Passed  March  20, 1857. 

Lam  of  1867,  ch.  144. 

17.  Sections  ten,  eleven  and  twelve  of  an  act  to 
organize  the  state  lunatic  asylum  for  insane  convicta. 
Passed  April  8, 1858. 

Laws  of  1868,  ch.  130. 

18.  An  act  authorizing  the  reports  of  the  male  and 
lemale  departments  of  state  prisons  to  be  made  sepa- 
rately.   Passed  April  12, 1860. 

Laws  of  1860,  ch.  283. 

19.  An  act  to  amend  the  several  acts  in  relation  to 
state  prisons.    Passed  April  14, 1860. 

Laws  of  1860,  ch.  399. 

20.  An  act  to  increase  the  compensation  of  assis- 
tant matrons  of  the  Sing  Sing  female  prison.  Passed 
April  16, 1860. 

Laws  of  1860,  ch.  468. 
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21.  An  act  to  increase  the  duties  and  compensation 
of  the  physicians  respectively  at  the  Auburn,  Sing 
Sing  and  Clinton  prisons.    Passed  April  21, 1862. 

ZaiM  0/  1863|  ch.  403. 

22.  An  act  to  alter  the  term  for  which  criminals 
may  be  sentenced  to  state  prison,  and  to  provide  for 
their  earning  a  commutation  of  sentence  and  an 
increase  of  the  amount  to  be  paid  them  on  their  dis- 
charge.   Passed  April  22, 1862. 

Lam  of  1862,  ch.  417. 

23.  An  act  to  amend  the  act  to  organize  the  state 
lunatic  asylum  for  insane  convicts,  passed  April  8, 
1858.    Passed  April  17, 1863. 

Laws  of  1863,  ch.  139. 

24.  An  act  to  amend  section  first  of  chapter  four 
hundred  and  seventeen  of  the  Laws  of  1862. 

Iaws  of  1863,  ch.  416. 

25.  An  act  in  relation  to  contracts  and  labor  at  the 
state  prisons  of  the  state.    Passed  May  5, 1863.  / 

Law9  of  1863,  ch.  466. 

26.  An  act  in  relation  to  the  compensation  of  the 
several  oflScers  of  state  prisons.  Passed  April  23, 
1864. 

LawB  of  1864)  ch.  300. 

27.  An  act  to  amend  section  second  of  chapter  four 
hundred  and  fifteen  of  the  Laws  of  1863.  Passed 
April  23, 1864. 

Laws  of  1864,  ch.  321. 

The  proYiBions  of  the  BtatateB  hi  force  prior  to  Decem- 
ber, 1847,  were  embraced  in  the  general  act,  Laws  of 
1847,  ch.  460 ;  and  the  former  statntea  themselvea  re- 
pealed by  flection  160  of  that  act  That  section  is  as 
follows: 

''  This  act  shall  take  effect  on  the  first  day  of  January, 
one  thousand  eight  hundred  and  forty-eight|  and  from 
that  time  the  acts  and  parts  of  acts  hereinafter  enume- 
rated, except  such  proTiaions  therehi  as  are  temporary  in 
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their  nature,  and  have  not  jet  been  fblly  execated,  shall 
be  and  are  hereby  repealed :  the  whole  of  chapter  third 
m  the  fourth  part  of  the  Revised  Statutes;  *an  act  coq- 
oeming  convicts  under  the  age  of  seventeen  years,* 
passed  April  16,  1830;  *an  act  relative  to  the  state 
prisons,'  passed  April  20, 1830;  'an  act  for  the  erection 
of  state  prison  buildings  for  female  convicts,*  passed 
April  20,  1836;  'an  act  in  relation  to  the  state  prisons,' 
passed  May  11,  1835;  'an  act  to  authorize  the  formation 
of  a  militia  company  for  the  protection  of  the  Mount 
Pleasant  state  prison,'  passed  April  24,  1835 ;  'an  act  in 
relation  to  Geneva  college,' passed  April  20,  1836;  'an 
act  relative  to  state  prisons,'  x)assed  April  23,  1836; 
an  act  relative  to  the  state  prisons  of  the  state  of  New 
York,'  passed  Marcli  20,  1837 ;  'an  act  in  relation  to 
state  prisons,'  passed  April  25,  1832;  'an  act  for  the 
better  regulation  of  the  state  prisons  at  Auburn  and 
Mount  Pleasant,'  passed  May  4^  1840;  'an  act  ooncem^ 
ing  the  state  prison  at  Mount  Pleasant,"  passed  Mardi  8, 
1832;  'an  act  in  relation  to  the  state  prisons,' passed 
May  20,  1841 ;  '  an  act  supplementary  to  an  act  entitled 
'an  act  to  authorize  the  formation  of  the  militia  company 
for  the  protection  of  the  Mount  Pleasant  state  prison,* 
passed  April  24,  1835,'  passed  April  7,  1842;  *  an  act  in 
relation  to  convict  labor  in  the  state  prisons,'  passed 
April  9,  1842;  'an  act  in  relation  to  state  prisons,* 
passed  May  1, 1844;  'an  act  in  relation  to  the  trial  of 
oonvicts  in  county  and  state  prisons,'  passed  January  31, 
1846;  'an  act  to  amend  an  act  entitled  'an  act  in  rela- 
tion to  the  trial  of  convicts  in  county  and  state  prisons,' 
passed  February  3,  1847 ;  the  first  six  sections  and  the 
eleventh  section  of  an  act  entitled  'an  act  to  amend  an 
act  in  relation  to  state  prisons,'  passed  April  16,  1846; 
the  second  section  of  an  act  entitled  '  an  act  authoriang 
the  establishment  of  a  medical  facul^  in  the  Universi^ 
of  the  city  of  New  York,'  passed  February  11,  1837 ; 
the  fourth  section  of  chapter  eighty-six  in  the  laws  of  the 
first  session  of  1847,  and  the  third,  fourth  and  fifth  sec- 
tions of  an  act  entitled  'an  act  making  an  appropriatioa 
for  the  relief  of  the  Mount  Pleasant  state  prison,'  and 
for  other  purposes,  passed  May  13,  1846;  and  fhmi  the 
same  time  all  other  acts  and  parts  of  acts  that  are  inooo- 
sistent  with  the  provisions  of  this  law  or  that  ara 
embraced  therein,  shall  be  and  are  hereby  repealed." 

«ff«^        day  of  186    . 
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BRIEF  ACCOUNT 


or  XHi 


PRINCIPAL    PENAL    CODES 


or 


CONTINENTAL  EUROPE. 


The  statements  of  this  artide  are,  for  the  most  part,  drawn  from  an 
offioial  report  npon  the  subject,  made  in  1853,  hj  EL  S.  Saiifobd, 
fonnerlj  charg^  d'affidrs  of  the  TJ.  S.,  at  Paris,  to  the  President  of  the 
United  States.  They  are  believed  to  be  snbstantiallj  accurate  down  to 
the  date  of  that  report ;  but  the  time  at  the  disposal  of  the  commis- 
sioners has  not  admitted  of  a  close  inquiry  for  modifications  which 
maj  have  been  introduced  since  that  time  in  the  penal  law  of  the 
countries  to  which  reference  is  made. 

It  should  be  added  that  in  the  present  article  no  mention  is  made  of 
Codes,  or  parts  of  Codes,  which  relate  to  matters  of  Procedure. 

PBNAIi  CODE  OP  FEANOB.  {Oode  Final.) 

The  earliest  systematic  penal  law  in  France  was  the  ordinance  of 
1539.  It  was  ahnost  wholly  occupied  with  regulations  of  procedure^ 
aad  the  forms  introduced  by  it  were  arbitrary  and  barbarous.  la 
1670,  Louis  XIV  published  an  ordinance  which  mitigated  the  severity 
of  that  of  1539,  and  increased  the  independence  of  the  criminal  courts. 
The  criminal  law  continued,  as  thus  established,  until  the  revolution  of 
1789. 

One  of  the  principal  reforms  wrought  by  that  revolution  waa  in 
peoal  legislation.    A  new  Code  embradng  important  prindplee  of 
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criminal  law,  and  not  merely  regulations  of  procedure,  was  promul- 
gated in  1Y91.  This  formed  the  basis  of  a  Code  adopted,  after  long 
discussion  and  deliberation,  under  the  government  of  Napoleon  I,  and 
which  took  effect  in  1811.  It  continued  in  force,  with  few  changes, 
until  1832,  when  a  new  Code  was  published,  by  the  gOTemment  of 
Louis  Philippe.  The  alterations  were,  however,  but  limited ;  the  prin- 
cipal object  of  the  new  Code  being  to  assuage  the  severity  of  some 
punishments ;  to  abolish  certain  others,  e,  ^.,  the  pillory,  which  were 
considered  inconsistent  with  the  spirit  of  the  times ;  to  reduce  other 
penalties,  e,  g,^  banishment,  to  narrow  limits ;  and,  lastly,  to  mitigate 
the  surveillance  of  the  police.  An  additional  mitigation  was  intro- 
duced in  1835,  by  the  adoption  of  the  rule  by  which  the  jury  may  find 
a  verdict  of  guilty  under  "  extenuating  circumstances ;"  which  qnalifi- 
cation  of  the  verdict  entitles  the  accused  to  a  mitigation  of  punishment 

The  Code  Penal  thus  dates  from  1832 ;  but  it  is  substantially  founded 
upon  that  of  1791.  It  is  divided  into  four  books,  to  which  is  prefixed 
a  short  introduction.  The  first  book  treats  of  punishments  and  their 
consequences ;  the  second,  of  persons  who  are  punishable,  excusable,  or 
responsible  for  crimes  or  misdemeanors ;  the  third,  of  crimes  and  mis- 
demeanors themselves,  and  their  punishments ;  the  fourth,  of  police 
infractions  and  their  punishments. 

All  prohibited  actions  are  divided  into :  ContraverUioney  Delits^  or  mis- 
demeanors, and  Crimes,  These  grades  of  offense  are  not  defined,  but  are 
classified  according  to  their  degrees  of  punishment.  Contraventions, 
which  are  lowest  in  the  scale,  and  which  come  within  the  jurisdiction 
of  the  Tribunal  de  Police^  are  punishable  by  a  fine  not  exceeding  fifteen 
francs,  or  imprisonment  not  exceeding  five  days.  Misdemeanors  are 
those  offenses  made  punishable  with  upwards  of  fifteen  francs  fine,  or 
five  days  imprisonment ;  they  fall  within  the  jurisdiction  of  the  THhunal 
Correctionnel,  The  last  and  highest  grade,  crimen  is  judged  by  the 
Cour  cPAssizeSy  and  is  subject  to  an  "  afiiictive  "  or  "  infamous  "  punish- 
ment. 

This  division  of  offenses  forms  the  basis  of  the  jurisdiction  of  the 
French  tribunals.  They  are  of  three  grades.  A  single  ofiicer,  either 
a  justice  of  the  peace  {Juge  depaix)  or  mayor  (Moire) ^  is  judge  of  the 
TrilntTtal  de  Police.  The  Tribunal  Correctionnel^  which  passes  judg- 
ment upon  misdemeanors,  is  composed  of  three  members  of  the  tribunal 
judging  in  first  instance,  {Tribunal  de  PremUre  tnatancey)  which  is 
also  the  tribunal  for  civil  cases  of  the  first  category.  The  Cour  ^ 
AseizeSy  which  has  the  jurisdiction  of  crimes,  is  composed  of  three 
members  of  the  Court  of  Appeal  {Cour  d^Appel)y  and  has  a  jury. 

Appeal  from  the  decision  of  the  Tribunal  Correctionnd  can  be  made 
to  the  correctional  chamber  of  the  Court  of  Appeal.  Penons  con- 
ddnued  for  eontraverUiona^mAj  appieal  to  the  TVibuncd  Carreotiofmel ; 
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bat  no  appeal  is  allowed  for  a  punishment  of  less  than  throe  francs. 
There  is  no  appeal  from  a  sentence  of  the  Cour  d* Assizes  ;  bat  in  case 
of  a  formal  or  material  violatioD  of  the  law,  recoarse  can  be  had  to  the 
court  of  cassation ;  and  a  new  trial  must  follow  before  another  Court 
of  Assizes. 

To  complete  the  description  of  the  organization  of  the  tribunals  of 
France,  and  the  connection  of  its  judicial  hierarchy  with  the  administra- 
tive division  of  its  territory,  it  may  be  proper  here  to  remark,  that  France 
is  divided  into  eighty-six  departments,  each  department  being  governed 
by  a  Prefect  with  a  council^  and  subdivided,  according  to  the  size  of  the 
department,  into  arrandissements^  governed  by  Sub-Prefects.  The  arrant 
dissements  are  divided  in  turn  into  cantons^  which  are  subdivided  into 
communes. 

Each  canton  has  a  Juge  de  paix;  and,  consequently,  a  IVihunal  de 

police.    Each  arroncUssemerU  has  a  Court  of  First  Instance  {IHbunal 

de  Piremih%  Instance)  divided  into  civil  and  correctional  chambers. 

Each  department  has  a  Cour  d Assizes  composed  of  members  of  the 

Cour  dAppel 

At  the  head  of  all  is  the  Cour  de  Cassation^  the  seat  of  which  is  at 
Paris.  This  consists  of  three  chambers,  of  which  two  are  for  dvil 
affairs,  and  the  third  for  criminal  cases. 

There  is  a  public  prosecutor  connected  with  every  court.  At  the 
police  court  he  is  the  commissary  of  police ;  at  the  Tribunal  of  first 
instance  he  is  the  ^'  Proaireur  Imperial;'*'*  at  the  court  of  appeal  he  is 
the  "  Procureur  GenercUJ*^  The  chief  of  the  whole  body  of  prosecu- 
tors is  the  Procureur  General  of  the  Court  of  Cassation. 

The  following  is  an  analysis  of  the  Code  Penal: 

BOOK  i:   PITNISHHENTS  Ain>  THEIB  CONSEQUENCES. 

The  Code  Penal  differs  from  most  existing  codes,  in  commencing 
with  the  punishment,  instead  of  the  description  of  offenses.  Instead 
of  definitions  of  offenses,  their  nature  is  indicated  by  the  punishments 
which  follow  them. 

Punishments  of  cbimss  are  either  '^afflictive  and  infamous,"  or  sim- 
ply ''  infamous."  Punishments  of  misdemeanobs  are  "  afflictive,"  with- 
out being  degrading.  There  are  also  certain  punishments  which  are 
coDunon  to  both  crimes  and  misdemeanors. 

A  defect  in  the  system  is,  that  the  infamy  results,  not  from  the 
intrinsic  nature  of  the  crime,  but  from  the  accidental  nature  of  the 
punishment. 

The  following  are  the  punishments  prescribed,  for  ceimes  : 

Capital punxshmenl.  The  crimes  punishable  with  death  are: 
High  treason. 
Exciting  to  dvil  war. 
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Seducing  the  troops  from  their  duty. 

Usurpation  of  any  of  the  rights  of  the  executive. 

Conspiracy  of  public  functionaries  against  the  internal  safety  of  the 
state. 

Blows  or  wounds  inflicted  on  a  public  agent  (with  intent  to  kill) 
when  he  is  in  the  performance  of  his  duties. 

Murder;  Parricide;  and  Infanticide. 

Sequestration  of  any  person,  accompanied  by  physical  torture. 

Perjury  or  bribery  of  witnesses,  when  it  results  in  a  sentence  of 
death. 

Arson,  when  it  consists  in  burning  an  inhabited  or  habitable  building. 

The  jury  may  declare  the  existence  of  extenuating  circumstances,  in 
which  case  the  punishment  is  commuted. 

The  mode  of  capital  punishment  is  decapitation.  In  case  of  parri- 
cide, the  punishment  is  aggravated  by  the  criminal  being  compelled  to 
walk  barefooted  to  the  scaffold,  clothed  only  m  a  shirt,  with  a  black 
veil  over  his  head,  and  being  exposed  on  the  scaffold  while  the  sentence 
of  condemnation  is  read. 

The  execution  is  public,  and  takes  place  in  one  of  the  public  squares. 

Hie  family  of  a  criminal  who  has  been  condemned  to  death  can  claim 
his  body  after  execution,  but  upon  the  express  condition  that  it  be 
buried  without  ceremony. 

Imprisonment  and  hard  labor  for  life.  The  crimes  subject  to  this 
punishment  are : 

Counterfeiting  gold  or  silver  coin. 

Passing  the  same. 

Counterfeiting  the  seal  of  the  state,  bank  bills,  or  state  bonds  with 
the  government  stamp. 

Counterfeiting  on  the  part  of  a  public  officer  in  the  exercise  of  his 
functions,  whether  by  false  signatures,  or  by  alteration  of  acts,  writings, 
or  signatures,  or  by  substituting  the  names  of  persons  in  public  docu- 
ments (whether  by  additions  or  interpolations),  after  such  documents 
have  been  completed ;  or  by  altering  or  interlining  public  records  in 
any  way. 

The  fraudulent  distortion  of  the  substance  or  details  of  any  official 
paper  on  the  part  of  the  functionary  who  draws  it  up,  whether  the 
fraud  consists  in  writing  agreements  other  than  those  which  have  been 
dictated  to  him  by  the  parties,  or  in  stating  as  true  facts,  which  are 
false,  or  in  falsely  certifying  as  to  facts  agreed  upon  by  the  parties  to 
the  instrument. 

The  conmiission  of  violence,  resulting  in  death,  against  a  public 
agent  or  functionary,  while  in  the  performance  of  his  duties. 

The  furnishing  of  arms  by  a  prison  officer  to  a  prisoner  to  assist  him 
in  his  escape. 
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Homicide,  when  neither  preceded,  accompanied,  nor  followed  hj 
another  crime ;  and  also  when  it  had  for  its  object  either  to  prepare, 
facilitate,  or  commit  a  misdemeanor,  or  to  assure  the  safety  of  the 
authors  or  accomplices  in  a  misdemeanor.* 

Premeditated  corporeal  injury,  resulting  in  immediate  death,  or  &tal 
wounds,  when  this  injury  is  inflicted  upon  a  legitimate  or  illegitimate 
father  or  mother,  or  upon  other  legitimate  ascendants,  and  when  the 
injury,  if  conmiitted  by  another,  would  be  punished  with  hard  labor 
for  a  term  of  years. 

Violation  of  a  child  under  fifteen  years  of  age,  accompanied  by  per- 
sonal injury,  and  when  the  guilty  person  has  a  certain  authority  over 
the  child,  whether  that  of  parent,  teacher,  priest,  or  public  functionary, 
and  when  the  criminal  has  been  aided  by  one  or  more  persons. 

The  detaining  or  sequestration  of  a  person  against  his  will  for  more 
than  a  month. 

The  exposure  and  abandoning  of  a  child,  when  death  follows  such 
exposure. 

False  witness  against  any  one  accused  of  crime,  when  followed  by 
sentence  to  hard  labor  for  life — in  which  case,  the  false  witness  is 
subjected  to  the  same  punishment. 

Bribery  of  witnesses  is  a  similar  case,  and  is  followed  by  similar 
results. 

Robbery,  attended  by  the  following  circumstances :  if  committed  in 
the  night ;  if  committed  by  two  or  more  persons ;  if  the  criminal  or 
either  of  his  accomplices  was  armed,  secretly  or  openly ;  if  conmiitted 
in  an  inhabited  house,  apartment,  chamber,  lodging,  or  any  place 
serring  for  a  habitation,  or  any  outhouses  belonging  thereto,  by  means 
of  false  keys,  or  scaling  the  walls,  or  the  use  of  any  external  violence; 
when  the  criminal  takes  the  title  of  a  public  functionary,  or  of  any  civil 
or  military  authority ;  when  committed  by  corporeal  violence,  or  threat 
of  arms;  and  when  the  criminal  inflicts  personal  wounds,  or  leaves 
marks  of  contusion. 

Fraudulent  bankruptcy  by  exchange  agents  and  brokers. 

Arson  committed  under  certain  circumstances. 

TVantportation  has  been  employed  as  a  punishment  for  political 
ofienders ;  but  only  to  a  limited  extent. 

Imprisonment  and  hard  labor  for  a  term  off/ears.  This  punishment 
is  very  common.  The  duration  of  it  is  not  less  than  Ave,  nor  more  than 
twenty  years.    It  is  applied  to  the  following  offenses : 

Counterfeiting  or  altering  the  copper  coins  of  French  or  foreign  cur- 
rency, or  passing  or  assisting  in  the  circulation  of  counterfeit  copper  coin. 

*  In  this  last  case  as  in  the  one  preceding,  however,  the  punishment  may  be  death. 
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Counterfeiting  the  common  stamp  of  the  state,  or  the  gold  and  silver 
stamp,  or  the  timber  mark. 

The  ibrgeiy  of  legal  documents,  or  of  commercial  or  banking  paper, 
whether  by  counterfeiting  or  altering  the  writing  or  signature,  or  by 
the  writing  of  false  articles  of  contract,  or  false  provisions  to  legal 
documents,  or  false  indictments,  or  false  codicils,  or  the  alteration  of 
clauses,  depositions  or  statements  of  which  any  legal  document  is  com- 
posed, or  assisting  in  the  execution  of,  or  in  any  way  practising  such 
forgeries. 

The  giving  of  a  passpoit,  on  the  part  of  a  public  officer,  made  out  in 
a  name,  which  he  knows  to  be  false. 

The  embezzlement  or  purloining,  on  the  part  of  a  clerk,  receirer, 
public  depositary  or  accountant,  of  public  or  private  money,  or  current 
bills,  or  documents,  or  titles,  or  movable  effects,  which  may  be  in  his 
possession  by  virtue  of  his  functions,  provided  the  value  is  over  3,000 
irancs;  and  no  matter  what  may  be  the  value  of  the  embezzled  or  pur- 
loined property,  if  this  property  exceeds  or  equals  a  third  of  tlie  whole 
receipts  or  deposits  in  the  offender's  possession ;  or  if  it  consists  of 
money,  or  documents  received  or  deposited  as  security ;  or  if  it  is  a 
receipt  or  deposit  attached  to  a  place  requiiing  security ;  or  if,  lastly, 
it  is  a  third  of  the  common  product  of  the  receipts  for  one  month,  or  a 
receipt  composed  of  successive  entries  not  subject  to  security. 

The  destruction,  suppression,  embezzlement,  or  intentional  mislaying, 
by  any  judge,  administrator,  or  public  officer,  or  functionary  or  clerk 
(whether  of  government  or  of  any  public  depositary),  of  acts  or  docu- 
ments, of  which  he  is,  in  his  official  capacity,  the  depositary,  or  which 
have  been  confided  or  communicated  to  him  in  his  official  capacity. 

Rebellion,  when  more  than  twenty  armed  persons  are  engaged  in  it; 

Favoring  the  escape  of  a  person  condemned  to  death  or  to  hard  labor 
for  life,  whether  by  the  giuirdian  of  the  prison  or  persons  who  have 
corrupted  him. 

Breaking  of  seals. 

The  forming  or  commanding  of  bands  before  any  crime  has  resulted 
from  their  organization. 

"Wounds  given  with  premeditation,  or  lying  in  wait. 

The  suggestion  or  application  of  means  of  abortion  by  physicians, 
when  followed  by  the  effect  intended. 

Violation  of  a  child  under  twelve  years  of  age. 

Bigamy. 

Sequestration  of  a  person  without  the  order  of  the  proper  authorities, 
except,  in  those  cases  provided  for  by  law. 

Exposure  of  a  child. 

Abduction  of  a  girl  under  sixteen  years  old. 

Perjury  for  money. 
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Aggravated  theft. 

Misdemeanors  of  constructors  or  purveyors. 

Those  who  in  these  numerous  cases  have  been  condemned  to  hard 
labor  are  employed  at  the  severest  kind  of  work.  Each  one  has  a  chain 
and  ball  attached  to  his  foot.  When  the  nature  of  the  work  permits  it 
tbey  are  chained  together  in  couples.  Women  and  girls  condemned  to 
hard  labor,  are  employed  in  the  interior  of  the  prisons.  The  men, 
generally,  work  in  the  open  air. 

Those  who  ai'e  condemned  to  hard  labor  and  confinement  are  ex- 
posed, for  one  hour,  on  a  public  place.  A  writing  placed  over  the  head 
gives,  in  large  legible  letters,  the  name,  profession,  domicile,  crime,  and 
punishment  of  the  criminal.  This  punishment  cannot  be  pronounced 
against  minors  under  eighteen  years  of  age,  or  septuagenarians.  The 
court  of  assizes  can  also,  when  the  condenmation  is  not  for  life,  and  when 
it  is  the  first  offense  of  the  criminal,  direct  that  it  be  dispensed  with. 

The  Penal  Code  of  1832  substituted  for  the  pillory,  public  exposure. 
The  only  mitigation  of  the  severity  of  this  kind  of  punishment  is  in 
the  power  given  to  the  court  of  assizes  of  dispensing  with  it,  which  is 
frequently  done. 

Another  consequence  of  this  punishment,  as  well  as  of  reclusion^ 
detention^  and  banishment,  is  civil  degradation,  which  involves  the 
being  placed  under  the  surveillance  of  the  high  police,  and  deprivation 
of  all  civil  rights. 

A  brief  abstract  of  the  sentence  is  printed  and  posted  in  the  chief 
town  of  the  department,  or  in  the  city  where  it  was  pronounced ;  in 
the  commune  of  the  place  where  the  ofiense  was  committed ;  in  that 
where  the  sentence  is  executed ;  and  in  that  of  the  domicile  of  the 
criminal. 

Detention,  Those  who  are  sentenced  to  this  punishment  are  confined 
in  some  one  of  the  fortifications  in  continental  France.  The  prisoners 
communicate  with  the  persons  in  and  out  of  the  fortifications,  according 
to  a  police  regulation  established  by  an  ordinance  of  the  executive 
power. 

This  punishment  cannot  be  pronounced  for  less  than  three  nor  more 
than  twenty  years.    It  is  applicable  to : 

Conspiracy,  when  not  followed  by  an  over  act. 

Design  upon  the  life  of  any  member  of  the  reigning  family,  when 
formed  by  one  person  alone,  and  followed  by  some  overt  act  towards 
its  execution. 

The  irregular  celebration  of  a  marriage  by  a  priest  who  has  not  first 
satisfied  himself,  by  presentation  of  the  ctcte  dvily  that  the  marriage  has 
been  regularly  contracted,  and  who  has  been  already  punished  twice 
for  a  similar  omission.  In  explanation  of  this  provision  it  xpay  be 
remarked,  that  the  civil  code  recognizes  no  other  marriage  than  the 
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marictge  civUy  which  most  be  performed  before  a  civil  magistrate, 
according  to  certain  prescribed,  forms  —  a  regulation  provided  by 
Napoleon,  in  order  to  diminish  the  influence  of  the  clergy. 

Writing  a  direct  provocation  to  the  disobedience  of  the  laws,  or  to 
any  act  of  the  public  authorities,  or  which  has  a  tendency  to  excite 
citizens  to  take  arms. 

jRedtmon.  This  consists  of  imprisonment  in  a  penitentiary,  in  which 
the  prisoners  have  a  choice  of  labor  in  several  trades.  The  duration  of 
this  punishment  is  not  less  than  five  or  more  than  ten  years.  A  decree 
of  25th  of  February,  1852,  regulates  the  work  in  the  prisons.  The 
prisoners  who  are  not  directly  employed  by  the  administration  in 
works  destined  to  the  service  of  the  prisons,  or  to  the  public  service, 
can  be  employed  in  works  of  private  industry,  under  certain  conditions, 
determined  on  by  particular  regulations.  In  virtue  of  this  decree,  the 
minister  of  the  inteiior  has  issued  a  regulation,  by  which  the  employ- 
ment at  different  works,  which  may  be  exercised  in  the  maisons  een- 
tralea  and  prisons  of  the  Seine,  is  fixed  by  contract  and  by  public 
competition. 

With  the  consent  of  the  administration,  the  manufacturers  in  the 
prisons  can  make  experiments,  which  may  be  introduced  at  a  later 
period  in  their  establishments. 

The  minister  of  the  interior  fixes  the  minimum  and  the  maximum  of 
the  number  of  prisoners  who  can  be  employed  at  each  trade. 

This  penalty  is  inflicted  for : 

Counterfeiting,  under  certain  circumstances,  whether  of  money  or 
documents. 

Bribery  of  a  judge  or  jury  in  criminal  af^rs. 

Abuse  of  authority  in  certain  cases,  or  aiding  or  abetting  the  same, 
when  against  the  conmionwealth. 

Rebellion  without  arms,  when  more  than  thirty  persons  are  engaged 
in  it,  or  with  arms,  when  it  consists  of  from  three  to  twenty  persons. 

Premeditated  violence  against  public  functionaries,  or  their  agents, 
when  it  causes  wounds,  sickness,  or  the  shedding  of  blood. 

Favoring  the  evasion  or  escape  of  a  prisoner. 

Breaking  the  seals  of  public  documents,  or  taking  them  away  from 
public  depositories. 

Lending  any  assistance  to  a  band  or  association  of  malefiictors, 
formed  against  persons  or  property;  or  knowingly  and  voluntarily 
furnishing  weapons,  munitions,  instruments  of  crime,  lodging,  retreat, 
or  place  of  meeting,  to  any  such  band,  or  to  any  portion  of  it. 

The  commission,  on  the  part  of  a  beggar  or  vagrant,  of  any  act  of 
violence  for  which,  owing  to  the  peculiar  circumstances,  other  and 
severor  punishments  have  not  been  provided. 

Using  of  false  certificates,  passes  or  passports  by  beggars  or  vagrants. 
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Aflsfkiilt  and  battery,  causing  wounds  or  sickness,  or  leading  to 
inability  to  work  for  twenty  days ;  or  committed  against  a  parent  or 
grandparent. 

Furnishing  the  means  for  prodndng  abortion  in  a  pregnant  Teoman, 
wlien  by  the  use  of  the  same  there  results  sickness,  or  inability  to  labor 
for  more  than  twenty  days. 

An  indecent  assault,  attempted  or  committed,  without  violence,  on 
the  person  of  a  child  of  either  sex,  under  eleren  years  of  age,  or  any 
such  assault  on  a  person  over  fifteen  years  of  age. 

The  abduction  of  a  child ;  the  concealment  or  denying  the  existence 
of  a  child ;  the  substitution  of  one  child  for  another ;  or  the  passing 
off  of  a  strange  child  as  the  child  of  a  woman  who  has  never  been 
delivered. 

The  abduction  of  minors,  or  enticing  them  away  from  their  proper 
guardians. 

Perjury,  without  bribery,  in  a  trial  for  misdemeanor,  or  a  simple 
police  case. 

Bamshment,  Persons  who  are  condemned  to  banishment,  are  con- 
ducted to  the  frontiers  of  the  State,  under  order  of  the  government, 
and  there  set  at  liberty. 

This  punishment,  which  dates  back  to  the  Roman  law,  was  abolished 
by  the  code  of  1791,  but  re-enacted  by  the  code  of  1810. 

In  case  the  banished  person  returns  to  the  country  before  the 
expiration  of  his  term,  he  is  condemned,  on  the  simple  evidence  of  his 
identity,  to  imprisonment  for  ^  term  of  years  at  least  equal  to,  but 
never  more  than  double,  his  unexpired  term  of  banishment. 

CivU  Degradation.  This  is  rather  an  accessory  than  an  independent 
punishment,  being  the  result  of  a  condenmation  to  detention^  redusiorij 
or  banishment. 

The  punishments  of  hard  labor  for  life,  of  transportation,  and  of 
death,  involve  also  civil  disability,  or,  as  it  is  sometimes  called,  civil 
death,  the  chief  characteristics  of  which  are,  the  loss  of  all  property  on 
the  part  of  the  condemned ;  the  opening  of  a  new  succession  in  favor 
of  his  legal  heira ;  incapacity  to  dispose  in  any  way  of  his  property,  in 
whole  or  in  part ;  incompetency  to  perform  any  civil  act ;  and,  finally, 
so  far  as  its  civil  effects  are  concerned,  dissolution  of  marriage. 

The  results  of  civil  degradation  are : 

Forfeiture  of  all  political,  but  not  civil  rights. 

Dismissal  from  public  functions  or  employments. 

Deprivation  of  the  right  of  voting,  or  of  being  elected  to  any  office. 

Incapacity  to  give  evidence  in  public  affiurs,  or  to  be  a  juryman  or 
an  official  appraiser  or  surveyor. 

Exclusion  from  acting  as  a  tutor  or  guardian,  <fcc. 
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Deprivation  of  the  right  to  bear  armB,  to  belong  to  the  national 
gaard,  to  serve  in  the  ai-my,  to  keep  school,  or  to  be  employed  in  any 
educational  institution. 

The  only  instances  of  civil  degradation  without  previous  punishments 
are  for : 

Fraud  at  elections,  such  as  fraudulently  taking  away  or  altering 
ballots. 

The  infringement  on  the  personal  liberty  of  a  citizen  by  the  arbitrary 
action  of  a  public  officer. 

Willful  resignation  of  a  public  office  for  the  purpose  of  preventing  or 
suspending  the  administration  of  justice,  or  of  any  public  affiiirs. 

The  usurpation,  on  the  part  of  a  judge,  of  legislative  or  administra- 
tive functions  which  do  not  belong  to  him. 

The  taking  of  pay  by  a  public  officer,  for  doing  his  duty,  when  no 
pay  is  allowed  by  the  law. 

Insult  offered  to  a  judge  in  court,  or  to  a  priest  while  in  the  exer- 
cise of  his  functions. 

The  bribery  of  witnesses  in  a  case  before  the  correctional  police. 
Perjury  in  civil  procedure,  is  provided  for  in  the  same  way. 

The  punishments  for  misdemeanora  are  as  follows : 

Temporary  impHsomnent  This  is  not  for  less  than  six  days,  nor 
more  than  five  years,  except  in  case  of  repetition  of  an  offense,  when 
the  judge,  in  view  of  aggravating  circumstances,  can  increase  the 
punishment.  Peraons  sentenced  to  imprisonment  are  confined  in  a 
house  of  correction,  where  they  have  ^e  privilege  of  choosing  some 
kind  of  labor.  The  product  of  their  labor  is  applied  partly  to  the 
expenses  of  the  prison,  partly  where  it  is  merited,  to  procure  some 
alleviation  of  the  lot  of  the  prisoners,  and  partly  to  form  a  reserved 
fund,  which  is  given  to  the  pi'isoner  on  the  expiration  of  his  sentence. 

Temporary  forfeiture  of  certain  political  and  social  riglUs.  The 
rights  which  in  case  of  civil  degradation  are  completely  annulled,  are 
in  this  case  merely  suspended. 

Une,  This  punishment  is  either  pronounced  separately,  or  in  addi- 
tion to  imprisonment.  In  the  system  of  fines  imposed,  no  allowance  b 
made  for  the  difference  of  property  of  offenders. 

Damages  and  surveillance.  In  addition  to  the  above  described  pun- 
ishments, the  law  allows,  in  certain  cases,  both  in  crimes  and  misde- 
meanors, that  pecuniary  damages  should  be  awarded  to  the  party 
injured  by  the  crime ;  and,  also,  that  an  offender  should  be  placed 
under  the  "  surveillance "  of  the  high  police.  This  surveillance  is  a 
punishment  which  was  much  mitigated  by  th6  Code  of  1832.  By  the 
original  penal  code,  persons  who  incurred  it  had  to  give  bonds  for 
good  behaviour,  on  leaving  prison,  and  were  compelled,  besides,  to 
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reside  in  some  place  appointed  by  the  magistrate.  In  the  code  of  1832, 
this  provision  was  abolished,  and  the  government  allowed  only  to 
designate  certain  places  to  which  the  criminal  should  not  go. 

At  the  expiration  of  his  term  of  imprisonment,  the  criminal  most 
declare  where  he  intends  to  reside,  and  is  furnished  with  a  passport  to 
that  place,  by  which  he  must  regulate  his  route,  and  from  which  he  is 
not  to  deviate.  This  passport  indicates  also  the  time  he  can  rest  in 
each  place  on  the  route. 

Within  twenty-four  hours  after  his  arrival,  he  must  present  himself 
at  the  mayor's  office,  and  not  leave  it  till  he  has  received  a  new  pass- 
port. In  case  of  violation  of  either  of  these  provisions,  he  is  liable  to 
imprisonment  for  a  tei*m  not  exceeding  five  years. 

Police  punishments.  To  this  lowest  class  of  penalties  belong  impri- 
sonment and  fine,  and  the  confiscation  of  certain  objects  seized  by  the 
authorities. 

The  penalty  of  imprisonment  pronounced  by  the  police  courts  cannot 
be  less  than  one  day,  or  more  than  five  days,  according  to  the  distinc- 
tion and  classes  laid  down  by  law.  One  day's  imprisonment  is  a  term 
of  twenty-four  hours. 

The  fine  can  be  from  one  to  fifteen  francs,  inclusive,  and  is  also  pro- 
nounced according  to  the  difierent  classes  and  distinctions  of  the  law. 
Fines  are  applied  to  the  benefit  of  the  conmiune  where  the  offense  was 
committed. 

In  certain  cases  fixed  by  law,  the  police  court  can  pronounce  the 
confiscation,  either  of  the  object  seized,  or  the  materials  or  instruments 
which  have  served,  or  were  destined  to  commit  the  offense. 

BOOK  n.   CONCBBNING  PERSONS  PUNISHABLE,  EXCUSABLE,  OB  BE8P0K8I- 

BLE  FOB  CRIMES  OB  MISDEMEANORS. 

This  book  contains  general  provision^conceming  the  personal  effects 
of  a  punishable  action  ;  and  rules  concerning  participation  in  a  punish- 
able action.  It  is  divided  into  two  parts ;  the  first  treating  of  the 
consequences  of  the  participation  of  several  persons  in  the  same  crime 
or  misdemeanor ;  the  second,  defining  the  circumstances  which  make 
the  act  of  an  individual  punishable.  The  judge  and  jury  are  not  limited 
in  their  decisions  in  the  last  respect,  as  they  have  in  every  case  to 
determine  whether  there  is  impunity,  and  to  what  extent  The  law 
gives  merely  the  general  grounds  which  are  demanded  by  equity  and 
morality,  without  ever  making  the  application  to  a  single  case.  Com- 
plicity differs  therefore  from  culpability  as  a  principle,  in  so  far  that, 
in  what  regards  the  first,  the  law  defines  clearly  and  fally  its  nature 
and  consequences ;  while  in  what  regards  the  second,  all  the  circum- 
stances which  constitute  an  offense  are  not  positively  definedi  but  only 


xiv  THE  PENAL  CODE. 

negatively;  and  there  are  some  exceptions  in  which  a  complete  or 
partial  exercise  of  judicial  discretion  is  allowed. 

Complicity,  By  complicity  in  its  widest  sense  is  understood  the 
action  of  a  person  who  has  participated  in  the  preparation,  execution, 
or  consmnmation  of  a  crime.  It  is  of  a  two-fold  nature — material  and 
moral.  The  material  paiticipation  consists  in  fui*nishing  the  means  of 
execution;  the  moral  participation  consists  in  the  direct  or  indirect 
provocation  to  crime  by  means  which  are  particularly  defined  by  the 
law.    In  article  60  every  case  of  complicity  is  detailed. 

According  to  this  article,  there  are  punished  as  accomplices : 

Those  who  have  excited  to  crime,  or  aided  and  abetted  in  it  by  gifts, 
promises,  threats,  abuse  of  authority  or  of  power,  machinations,  or 
guilty  artifices. 

Those  who  may  have  furnished  arms,  instruments,  or  any  other 
means  which  may  have  served  in  the  commission  of  the  offense,  know- 
ing that  they  were  to  be  so  used. 

Those  who  have  knowingly  aided  and  abetted  the  author  or  authors 
of  a  crime  by  any  acts  which  may  have  prepared  or  facilitated  its 
execution. 

This  is  without  prejudice  to  the  punishment  specially  prescribed 
against  the  authors  of  complots^  or  of  provocation  against  the  exterior 
or  inteiior  security  of  the  state,  even  in  the  case  when  the  contemplated 
crime  of  the  conspirators  has  not  been  committed. 

In  order  to  better  understand  this  last  provision,  it  must  be  remarked 
that  a  very  important  distinction  exists  between  "complicity"  and 
"  complots."  Both  are  alike  in  this,  that  in  both  thei*e  exists  a  co-opera- 
tion of  several ;  the  difference  between  them  is,  that  complicity  is  in 
general  the  participation  of  several,  whilst  the  complot  is  either  alone 
a  particular  offense  on  account  of  the  object  of  the  association ;  or  with 
the  complot  the  grade  of  the  pffense,  and  the  quantum  of  the  punish- 
ment, in  certain  cases  designated  by  the  law,  are  augumented.  In 
other  words,  in  case  of  complicity,  the  participation  in  the  case  of  each 
individual  is  examined  separately,  and  the  fact  of  the  co-operation  of 
several  is  regarded  as  accidental  and  without  influence.  In  case  of  com- 
plot this  distinction  of  the  particular  participation  is  not  established, 
and  the  fact  of  the  association  or  conspiracy  is  alone  the  ground  of  the 
punishment. 

In  the  Code  Pinal^  complot,  in  this  last  signification,  is  treated  of  in 
articles  265  to  268.  "  Complot "  is,  in^article  265,  called  a  crime  against 
public  peace,  and  is  defined  as  "every  association  of  malefactors 
against  personal  property."  # 

The  article  following  shows  clearly  the  nature  of  a  complot  as  has 
been  described.  According  to  it,  the  complot  exists  by  the  fact  alone 
of  the  organizaticm  of  bands,  or  correspondences  between  bands  and 
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their  chiefs  and  commanders,  or  bj  the  fact  of  covenant,  even  agreeing 
to  render  account,  or  to  make  peculiar  divisions  of  the  products  of  the 
misdeed.  The  members  of  these  bands  are  punishable  by  temporary 
hard  labor ;  and  those  who  are  not  members  of  the  band,  but  have 
knowingly  co-operated  with  the  same,  are  punished  by  recluaion. 

Under  the  term  "  complicity,"  those  persons  are  punished  as  accom,- 
plices  who,  knowing  the  criminal  intentions  of  malefactors  proposing 
robbery,  or  violence  against  the  security  of  the  state,  the  public  peace, 
persons,  or  property,  furnish  them  habitually  lodging,  or  places  of 
retreat,  or  of  meeting ;  and  also  those  who  have  knowingly  received 
and  secreted  objects  taken  away,  embezzled,  or  obtained  by  means  of 
any  crime  or  misdemeanor.  • 

The  accomplices  in  a  crime  or  misdemeanor  are  subject  to  the  same 
penalty  as  the  authors,  except  in  a  few  cases  where  the  law  has  pro- 
vided otherwise,  and  except  that  the  judge  has  power  to  prescribe  a 
different  measure  of  punishment*,  by  graduating  it  according  to  the 
degree  of  the  offense,  and  act  within  the  limit  of  punishment  prescribed. 

It  has  been  decided  by  the  court  of  cassation,  that  when  the  punish* 
ment  must  be  more  rigorous,  in  consequence  of  the  repetition  of  the 
crime,  this  aggravation  does  not  touch  the  accomplice,  because  the  repe- 
tition is  a  personal  matter,  and  does  not  affect  the  nature  of  the  crime 
itself. 

It  has  been  also  decided,  that  an  accomplice  can  be  prosecuted  and 
punished,  even  when  the  principal  cannot  be  prosecuted — for  example, 
in  case  of  flight  or  death  of  the  latter. 

In  the  treatment  of  the  subject  of  complicity,  striking  difierences 
are  observable,  between  the  French  Penal  Code  and  the  codes  of 
other  continental  nations. 

Persons  excusable  from  punishment  Article  64,  of  the  Penal  Code, 
contains  most  important  provisions,  to  the  effect  that  neither  a  crime 
nor  a  misdemeanor  exists  when  the  accused  is  in  a  state  of  mental 
alienation  at  the  time  of  the  commission  of  the  act,  or  when  he  is 
constrained  by  a  force  which  he  cannot  resist. 

The  laconicism  of  the  French  code  on  this  subject  is  not  to  be  found 
in  most  of  the  other  codes,  where  want  of  intelligence  or  free  will  are 
specified.  Some  codes  go  so  far  in  this  respect,  that  they  enumerate 
the  cases  of  mental  alienation  —  one  might  almost  say  medically.  For 
example,  the  code  of  Oldenburgh,  which  speaks  even  of  melancholy  as 
a  ground  of  impunity. 

Other  codes  speak  specially  of  the  deaf  and  dumb,  and  make  a 
special  distinction  between  those  who  by  their  education  have  reached 
such  a  degree  of  intelligence,  that  it  is  to  be  supposed  they  can  dis- 
tinguish good  from  evil ;  and  those  whose  mental  and  moral  incapacity 
is  as  unfortunate  as  their  incapacity  for  hearing  and  speaking.    Many 
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codes  treat  of  very  old  age,  and  declare  those  persons  who  liave  reached 
their  second  childhood  to  be  irresponsible. 

The  French  code  has  established  a  general  formula,  under  which  all 
these  particular  cases  fall,  and  has  thereby  a  great  advantage  over  other 
codes,  for  the  greatest  controversies  always  arise  in  the  settlement  of 
individual  and  exceptional  cases,  conceniing  which  the  other  codes  are 
uhvays  insufficient  and  defective. 

The  judge  or  jury  must  seek  in  every  particular  case  to  know  if  the 
offender  was  exposed  to  influences  or  impulses  which  he  was  incapable 
of  resisting ;  if  he  was  a  responsible  being  in  the  full  exercise  of  free 
will  and  mental  capacity ;  or  if,  in  the  absence  of  those  mental  and 
physical  qualities  which  distinguish  rational  jnen  from  lunatics  and  idiots, 
he  had  not  ceased  to  be  an  accountable  being.  Lastly,  when  there  is 
full  possession  of  the  mental  faculties,  an  offense  may  be  committed 
under  circumstances  whicli  could  not  have  been  i*esisted,  as,  for  example, 
when  the  husband  kills  the  adulterer  whom  he  surprises  in  flagranU 
delicto^  he  may  be  said  to  have  been  impelled  by  an  irresistible  force. 
If  he  kills  the  adulterer  some  time  after  the  adultery  has  been  com- 
mitted,  then  it  cannot  be  said  that  he  acted  under  the  influence  of 
irresistible  force,  for  it  is  to  be  supposed  that  in  the  interval  his  reason 
had  resumed  its  sway. 

The  French  code  contains  not  one  word  about  drunkenness,  and  it 
is  only  necessaiy  to  know  if  a  man  in  that  condition  was  so  far  donded 
in  his  faculties  as  to  have  been  impelled  by  a  force  which  such  a  state 
of  mind  made  him  unable  to  resist.  The  court  of  cassation,  however, 
has  repeatedly  decided,  that  drunkenness  was  no  ground  for  excuse  or 
impunity. 

The  Penal  Code  does  not  speak  of  self-defense  in  the  general  part  of 
the  second  book,  but  only  in  the  special  part  of  the  third  book,  in 
which  the  different  crimes  and  misdemeanors  are  treated  of.  Homicide, 
wounds,  or  blows,  necessitated  by  legitimate  self-defense,  constitute 
neither  crimes  nor  misdemeanors.  This  legitimate  defense  exists: 
1st.  When  the  homicide  is  committed,  or  the  wounds  or  blows  given 
result  from  repelling  an  attempt  to  break  into  enclosures,  over  walls, 
or  into  the  entries  of  a  dwelling  house,  or  inhabited  apartment;  2d. 
When  committed  in  defending  one^s  self  against  robbers  or  persons 
engaged  in  pillage  by  means  of  violence. 

In  some  cases,  the  French  law  declares  an  offender  excusable  in 
manslaughter.  For  instance,  wounds  and  blows,  when  provoked  by 
wounds  or  violence  against  the  person,  or  when  committed  in  repelling 
a  breaking  into  an  inhabited  house  during  the  day ;  the  killing  of  an 
adulterous  wife  or  her  accomplices  when  caught  in  the  act ;  and  even 
the  crime  of  castration,  when  it  is  provoked  by  a  violent  indecent 
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assault  In  these  cases,  the  excusability  does  not  imply  complete 
impunity,  but  the  ordinary  punishment  is  greatly  diminished. 

Concerning  youth,  the  French  code  decides  that  when  the  accused  is 
less  than  sixteen  years  of  age  he  shall  be  acquitted,  provided  it  is 
ascertained  that  he  acted  without  discernment.  But  in  that  case  he 
is  either  given  over  to  his  parents  or  put  into  a  house  of  correction,  in 
order  to  be  educated  and  reformed.  In  the  latter  case  he  is  detained 
as  long  as  the  sentence  of  the  court  determines,  which  time,  however, 
cannot  extend  beyond  the  epoch  at  which  he  shall  have  completed  his 
twentieth  year.  If  it  is  decided  that  he  committed  the  offense  with 
discernment — that  is,  with  a  knowledge  of  its  character — he  is  pun- 
ished, but  with  a  milder  punishment  than  in  ordinary  cases.  Thus, 
instead  of  punishment  of  death  he  is  sentenced  to  imprisonment  and 
hard  labor  for  life.  Instead  of  transportation,  he  is  condemned  to 
imprisonment  from  ten  to  twenty  years  in  a  house  of  correction.  In« 
stead  of  imprisonment  and  hard  labor  for  a  term  of  years  with  deUntion 
or  recbMtOfiy  he  is  condemned  to  confinement  for  a  term  equal  to  one- 
third  at  least,  and  one-half  at  most,  of  the  term  fixed  by  law.  Instead 
of  civil  degradation  and  banishment,  he  is  condemned  to  confinement 
in  a  house  of  correction  for  from  one  to  five  years. 

A  child  under  sixteen  years  of  age,  and  having  no  accomplices  older 
than  himself,  who  is  accused  of  a  crime  other  than  that  which  the  law 
punishes  with  death,  imprisonment  and  hard  labor  for  life,  transporta- 
tion, or  detention^  is  not  judged  by  the  court  of  assizes  but  by  the 
irilnmal  carrectiannely  and  according  to  the  rules  which  have  been  given 
above. 

In  all  cases,  when  the  minor,  under  sixteen  years  of  age,  has  com- 
mitted only  a  simple  misdemeanor,  the  punishment  pronounced  against 
him  cannot  exceed  the  half  of  the  punishment  which  he  would  have 
been  sentenced  to  had  he  reached  sixteen  years. 

^^'Metenitating  Circumstances,^^ — A  general  principle  of  the  French 
code  is,  that  no  crime  &r  misdemeanor  can  be  excused,  except  in  those 
cases  especially  provided  for  by  law.  In  a  similar  manner,  there  can 
be  no  mitigations  of  punishments,  except  in  cases  provided  for  by  par- 
ticular provisions.  There  is  one  case  only,  that  of  parricide,  where  no 
extenuating  circumstances  or  palliation  is  allowed.  In  all  other  crimes 
and  misdemeanors,  the  punishment  can  be  mitigated,  when  extenuating 
circumstances  are  shown  to  have  existed. 

The  code  of  1832  set  forth  an  entirely  new  theory  on  this  point; 
according  to  which,  whenever  there  are  extenuating  circumstances,  the 
punishment  is  changed  and  graduated,  according  to  a  given  scale.  The 
existence  of  extenuating  circumstances  is  decided  in  each  case  by  the 
jury.  The  correctional  courts  can  also  decide  on  this  subject.  In  this 
theory  the  French  code  stands  alone ;  in  the  other  codes  extenuating 


rviii  THE  PENAL  CODE. 

circumstances  have  only  this  effect,  that  tbe  judge  chooses  within  the 
minimuna  and  maximum  of  the  punishments  fixed  by  law,  and,  accord- 
ing to  his  judgment,  pronounces  either  the  minimum  or  an  appropriate 
quantum.  The  peculiarity  of  the  provisions  of  the  French  law  can  be 
explained,  when  it  is  understood  that  the  legislator  wished  to  give  the 
judge  the  power  to  make  in  every  case  an  exception  to  the  rule,  in 
favor  of  the  accused,  for  whom  the  general  punishment  seemed  too 
severe.  The  most  prominent  writers  on  criminal  law,  and  more 
especially  Fautin-Hdlie,  in  his  excellent  work  on  French  penal  legisla- 
tion, criticise  this  system,  on  the  ground  that  the  judge  wields  too 
great  a  power,  and  that  by  admitting  an  exception  to  every  rule,  in 
the  end  no  general  rule  can  remain. 

The  punishment  of  imprisonment  and  hard  labor  for  life,  of  transpor- 
tation, and  of  imprisonment  and  hard  labor  for  a  term  of  years,  cannot 
be  pronounced  against  any  person  over  seventy  years  of  age.  These 
punishments  are  replaced  in  each  case  in  the  following  manner :  Trans- 
portation is  changed  to  imprisonment  for  life ;  hard  labor  to  confinement 
Also,  when  a  person  condemned  to  imprisonment  and  hard  labor  reaches 
seventy  years  before  the  expiration  of  his  sentence,  he  is  freed  from 
that  punishment  and  confined  in  a  maison  de  force  for  the  remainder 
of  his  term  of  punishment. 

Second  offenses.  Whoever  has  committed  a  crime,  and  on  this 
account  is  condemned  to  an  afflictive  or  infamous  punishment,  is,  on 
the  commission  of  a  second  crime,  which  has  for  its  punishment  civil 
degradation,  condemned  to  banishment.  When  the  penalty  for  the 
second  crime  is  banishment,  he  is  condenmed  to  detention.  When 
the  penalty  in  the  second  instance  is  redusion^  he  is  condemned  to 
imprisonment  and  hard  labor  for  a  term  of  years.  When  it  is  detention^ 
he  is  condemned  to  the  maximum  of  the  same  punishment,  which,  in 
certain  cases,  can  be  doubled.  When  it  is  hard  labor  and  imprisonment 
for  a  term  of  years,  he  is  condemned  to  a  maximum  of  this  punishment, 
which  can  also,  in  certain  cases,  be  doubled.  IF  it  is  transportation,  he 
is  condmned  to  imprisonment  and  hard  labor  for  life.  And,  when  it  is 
imprisonment  and  hard  labor  for  life,  he  can  be  condemned  to  death. 

Whoever,  after  having  been  punished  for  a  crime,  commits  after- 
wards a  misdemeanor,  which  is  liable  to  correctional  punishment,  is 
condenmed  to  the  maximum  of  this  penalty,  which  can  also,  in  certain 
cases,  be  doubled. 

Whoever  has  already  been  punished  for  a  misdemeanor  by  imprison- 
ment of  over  one  year,  is  condemned  to  the  maximum  of  the  punish- 
ment provided  for  the  new  offense,  which  can  also  be  doubled,  and  is 
also  placed  under  the  surveillance  of  the  high  police,  during  not  less 
than  five,  nor  more  than  ten  years. 

In  its  provisions  touching  the  repetition  of  offenses,  the  French  code 
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differs  from  all  others  in  this  respect,  that  the  increased  severity  of  a 
punishment,  on  account  of  a  former  condemnation,  does  not  depend  on 
the  identity  of  the  two  offenses,  but  on  the  nature  of  the  punishment 
to  which  the  criminal  was  before  oondenmed.  This  theory  is  logical 
with  the  whole  system  by  which  crimes  and  misdemeanors  are  not 
separately  defined,  but  depend  upon  the  punishments  which  are  at- 
tached to  them. 

Condemnation  for  imprisonment  of  less  than  one  year  has  no  influ- 
ence on  the  sentence  for  a  second  misdemeanor. 

For  contraventions^  the  second  offense  involves  increased  severity  of 
punishment  only  when  it  occurs  within  a  twelve  month  of  the  first 
offense,  and  within  the  jurisdiction  of  the  same  police  court 

Cases  of  repetition  of  offense  have  also  the  peculiarity,  that  the  pun- 
ishment cannot  be  mitigated  on  account  of  extenuating  circumstances, 
excepting  at  the  correctional  courts,  and  then  only  in  the  case  of  the 
punishments  of  imprisonment  or  fine.  In  this  last  case,  when  there  are 
extenuating  circumstonces,  the  imprisonment  can  be  reduced  to  less 
than  six  days,  and  the  fine  to  less  than  sixteen  francs.  The  correctional 
courts  can  even  pronounce  these  penalties  separately,  and  in  certain 
cases  substitute  fine  for  imprisonment ;  without,  however,  pronouncing 
a  penalty  less  than  that  of  the  police  court. 

A  jury,  although  it  always  decides  in  a  matter  of  extenuating  circum- 
stances, has  no  decision  in  the  matter  of  second  offenses.  The  consid- 
eration of  these  belongs  exclusively  to  the  judge,  who,  on  the  basis  of 
the  verdict  of  the  jury,  applies  the  law  and  determines  the  punishment. 

Duration  of  punishment,  A  punishment  ends  not  only  by  the  expira- 
tion of  its  term,  but  also  for  other  legal  reasons.  It  has  already  been 
shown  that  the  punishment  of  imprisonment  and  hard  labor  ceases  at 
seventy  years  of  age.  A  more  general  case  than  this  is  the  extinction 
of  a  punishment  by  limitation,  prescription. 

The  Penal  Code  does  not  treat  of  this  subject ;  its  principles,  how- 
ever, are  laid  down  in  the  Code  of  Criminal  Procedure.  According  to 
these  principles,  limitation  of  a  punishment  for  crime  takes  place  in 
twenty  years,  counting  from  the  date  of  the  sentence ;  for  misdemean- 
ors, in  five  years  after  date  of  sentence;  for  contraventions,  in  two 
years  after  date  of  sentence.  Prosecution  on  account  of  a  crime 
punishable  by  an  afflictive  or  infamous  punishment,  cannot  be  insti- 
tuted after  a  lapse  of  ten  years  from  the  day  when  the  crime  was 
committed,  if  within  this  period  no  prosecution  has  been  entered.  A 
misdemeanor  cannot  be  prosecuted  after  three  years  have  elapsed  from 
the  date  when  it  was  committed,  nor  a  simple  contravention  after  one 
year. 

Limitations  of  the  period  for  prosecution,  as  well  as  of  the  period  of 
punishment,  are  found  in  all  European  codes.    The  necessity  and 
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justice  of  such  limitatious  in  these  respects,  is  placed  on  the  ground 
that,  after  the  expiration  of  a  long  period  of  time,  the  traces  of  a  crime 
become  effaced,  and  at  the  trial  the  accused  might  easily  be  sacrificed 

on  vague  and  insufficient  evidence. 

/ 

BOOK  III.   CRIMES,  MISDEMEANORS,  AND  THSIB  PUNISHMENTS. 

This  book  enumerates  the  crimes  and  misdemeanors  in  particular, 
and  gives  the  punishments  attached  to  them ;  it  exhibits  the  applica- 
tion of  the  general  principles  set  forth  in  the  two  previous  books.  It 
commences  with  the  divisions  of  crimes  and  misdemeanors. 

These  are  divided  into  two  classes,  those  against  the  state,  and  those 
against  individuals. 

Crimea  and  misdemeanors  against  the  State,  These  are  divided  into : 
1.  Those  which  compromise  the  security  of  the  state;  2.  Those  which 
are  in  violation  of  the  constitution;  and,  3.  Those  which  disturb  public 
tranquillity. 

In  the  first  class  are  those  offenses  which,  by  means  of  communication 
with  a  foreign  enemy,  affect  the  external  safety  of  the  state,  in  which 
case  the  punishment  is  death ;  those  which  affect  its  internal  safety  by  a 
criminal  attempt  against  the  executive  power,  or  his  family,  also  punish- 
able with  death ;  or  by  crimes  tending  to  trouble  the  state ;  by  civil  war ; 
by  the  employment  of  armed  force ;  or  by  public  devastation  and  pil- 
lage ;  in  which  cases  also,  when  the  execution  of  the  crime  has  been 
commenced,  the  punishment  is  death. 

In  the  second  class  are  offenses  which  refer  to  the  exercise  of  civil 
rights  at  political  elections,  attempts  upon  the  liberty  of  citizens  by  the 
arbitrary  acts  of  public  officers,  and  encroachments  on  administrative 
and  judicial  authority. 

In  the  third  class  are,  counterfeiting ;  malfeasance  by  public  function- 
aries in  the  exercise  of  their  duties ;  troubles  caused  to  public  order 
by  the  ministers  of  the  different  religions  in  the  exercise  of  their  func- 
tions ;  resistance  to,  or  disobedience  of,  public  authorities ;  associations 
of  malefactors ;  vagabondage  and  mendicity ;  misdemeanors  by  writings, 
images,  or  engravings,  distributed  without  the  name  of  the  author 
engraved  or  printed  on  the  same;  lastly,  prohibited  associations  or 
meetings. 

Counterfeiting  consists  either  in  the  preparing  of  false  money  (the 
falsification  of  silver  money  being  more  severely  punished  than  Uiat  of 
copper  money) ;  or  the  counterfeiting  of  the  seal  of  the  state,  or  of  bank 
notes,  public  papers,  stamps,  timbres^  and  marks ;  or  the  counterfeiting 
of  public  and  authentic  acts;  or  of  commercial  or  banking  paper;  or  of 
private  documents ;  or  lastly,  the  counterfeiting  of  passports,  traveling 
papers,  or  certificates. 

The  offenses  by  public  functionaries  in  the  exercise  of  their  functions, 
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are  the  embezzlement  by  a  public  depositary  of  objects  confided  to  him ; 
taking  bribes;  the  demanding  or  taking  by  a  public  officer,  in  the 
exercise  of  his  functions,  of  money  or  taxes  which  are  not  due ;  taking 
some  pai*t  in  commerce  or  in  af&irs  incompatible  with  the  office ;  the 
corrupting  of  public  officers ;  the  abuse  of  authority  in  regard  to  indi- 
viduals, e,  g,<,  the  violation  of  the  secrecy  of  letters ;  or  in  respect  to  the 
state,  e.  ^.,  misdemeanors  concerning  the  keeping  the  re^sters  of  births, 
marriages,  and  deaths ;  and  lastly,  in  the  exercise  of  public  authority 
illegally  anticipated  or  prolonged. 

Troubles  to  public  order  by  ministers  of  religion,  in  the  exercise  of 
their  ministry,  are  either  acts  tending  to  compromise  the  social  relations, 
e.  g,^  performing  the  religious  ceremonies  of  a  marriage  before  the 
marriage  has  been  duly  celebrated  as  prescribed  by  the  Civil  Code ;  or 
criticisms,  censures,  or  provocation,  directed  against  public  authority 
in  a  sermon  publicly  pronounced,  or  a  pastoral  writing ;  or  correspond- 
ence on  religious  affidrs  by  the  ministers  of  religion,  with  foreign  courts 
or  powers,  without  having  authorization  ifor  the  same  from  the  minister 
charged  with  the  surveillance  of  religion. 

Resistance,  disobedience,  and  other  like  offenses  against  public 
authority,  are,  rebellion,  that  is,  forcible  attack,  or  violent  resistance  to 
a  public  officer  in  the  exercise  of  his  functions ;  violence  or  outrage 
against  the  depositaries  of  the  government,  when  committed  by  words 
tending  to  inculpate  the  officers ;  the  refusal  of  a  service  legally  due 
(under  which  head  falls  the  refusal  of  service  by  a  commandant,  officer, 
or  sub-officer  of  the  public  peace,  and  the  case  of  a  juryman  or  a  witness 
alleging  a  fiilse  excuse) ;  promoting  the  escape  of  prisoners,  and  conceal- 
ing criminals  (the  guardians  of  a  prison,  in  case  of  an  escape,  being 
punished  according  to  the  grade  of  punishment  to  which  the  prisoner 
was  condemned) ;  the  breaking  of  seals,  or  removing  of  documents  from 
the  public  departments ;  the  defacing  or  mutilation  of  public  monu« 
ments ;  the  usurpation  of  titles  and  functions ;  and  hindrance  offered  to 
the  free  exercise  of  religion. 

To  the  category  of  associations  of  malefactors,  vagrancy,  and  men- 
dicity, belong  associations  of  malefactors  against  persons  and  property; 
and  the  vagrancy  of  persons  who  have  no  fixed  domicile  nor  means  of 
subsistence,  and  who  exercise  habitually  no  trade  or  profession ;  and 
the  asking  of  alms  in  any  place  where  there  is  a  poor  house. 

Misdemeanora  committed  by  writings,  images,  or  engravings  dis- 
tributed without  the  name  of  the  author  printed  or  engraven  on  the 
same.  This  category  explains  itself.  By  a  law  of  10th  December, 
1831,  no  writings  on  political  subjects  can  be  publicly  posted  or 
distributed  in  the  public  streets  or  squares. 

Forbidden  associations  are  those  which,  composed  of  more  than 
twenty  members,  assemble  at  fixed  times  for  the  discussion  of  religious, 
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political,  or  literary  subjects,  without  having  obtained  the  anthorization 
of  the  government. 

Crimes  and  misdemeanors  against  Individuals,  These  are  divided 
into  1.  Those  against  persons ;  and,  2.  Those  against  property. 

In  the  first  class  are : 

Murder,  or  voluntary  manslaughter. 

Assassination,  or  murder  with  premeditation  and  lying  in  wait. 

Threatening,  by  anonymous  or  signed  letters  or  writings,  to  commit 
assassination,  poisoning,  or  any  crime  against  others,  punishable  with 
death,  hard  labor  and  imprisonment  for  life,  or  transportation.  The 
penalty  for  such  menace  is  imprisonment  and  hard  labor  for  a  term  of 
years,  in  case  the  threat  is  accompanied  by  an  attempt  at  extortion, 
such  as  ordering  the  deposit  of  a  sum  of  money  in  a  particular  place, 
or  any  requirement  of  the  kind. 

Voluntary  wounds  or  blows,  without  intention  to  kill,  or  any  other 
voluntary  crimes  named  in  the  laws,  such  as  the  fabrication  of  prohib- 
ited arms,  castration,  abortion,  or  sale  of  adulterated  liquors  containing 
mixtures  injurious  to  the  health. 

Involuntary  homicide — that  is,  homicide  resulting  irom  imprudence 
or  negligence ;  also  wounds  and  blows  inflicted  under  the  same  circum- 
stances. 

Attempts  against  morals,  including  violation  of  the  person;  oormpt 
ing  and  debauching  of  persons  under  twenty-one  years  of  age ;  adultery 
on  the  side  of  the  wife,  which  can  only  be  denounced  before  the  law 
by  the  husband;  and  on  the  side  of  the  husband,  but  only  in  case  of  his 
keeping  a  concubine  m  the  conjugal  residence  ;  and  bigamy. 

The  illegal  arrest  and  sequestration  of  persons. 

Crimes  and  misdemeanors  tending  to  interfere  with  or  destroy  the 
civil  and  social  condition  of  a  child,  or  to  compromise  its  existence ; 
the  abduction  of  minors ;  and  infraction  of  the  laws  concerning  inha- 
niation. 

Perjury,  calumny,  injuiy,  and  revelation  of  secrets.  The  last  mis- 
demeanor is  liable  to  be  committed  by  physicians,  surgeons,  and  other 
officera  of  health ;  by  apothecaries,  midwives,  and  all  other  persons 
who  by  their  calling  or  profession,  are  intrusted  with  individual  or 
family  secrets. 

In  the  second  class  are : 

Robbery ;  that  is,  the  fraudulent  taking  away  of  an  object  which 
does  not  belong  to  the  person  taking  it.  Robbery  is  either  simple  or 
^^  qualified."  Qualified  robbery  is  that  which  is  accompanied  by  ag- 
gravating circumstances,  such  as  have  been  before  stated. 

Fraudulent  bankruptcy ;  swindling ;  breach  of  trust ;  contraventioii 
of  the  regulations  concerning  gambling  houses,  pawnbrokers'  shops 
and  lotteries,  which,  since  1880,  have  been  prohibited,  unless  they 
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have  had  for  their  object  the  encouragement  of  art  or  charity; 
hindrance  to  the  freedom  and  honesty  of  public  auctions ;  violation  of 
the  regulations  relative  to  manufacturers,  commerce,  or  art,  to  which 
class  belong  strikes  of  workmen  for  higher  wages,  and  lastly,  misde- 
meanors of  quartermasters-general,  and  other  agents  of  the  government 
for  the  purchase  and  distribution  of  provisions,  forage,  &c. 

Destruction  of  property,  or  injuries  to  the  same,  to  which  class 
belongs  incendiarism. 

BOOK  rV.   POLICE  OFFENSES  AND  THEIB  PUNISHMENTS. 

In  contraventions,  the  animus  or  criminal  intention  is  not  considered ; 
the  punishment  is  regulated  solely  by  the  nature  of  the  act  and  its 
results. 

The  code  divides  contraventions  into  three  classes :  the  first  bein<y 
punishable  with  a  fine  of  from  one  to  five  francs,  inclusive ;  the  second 
by  one  of  from  six  to  ten  francs ;  and  the  third  by  one  of  from  eleven 
to  fifteen  francs. 

Imprisonment  can  also  be  imposed  for  a  term  not  exceeding  five  days, 
according  to  circumstances. 


PENAL  CODE  OF  PEUSSIA.    (Straf-QesetzbucK 

The  remarkable  code  lately  promulgated  in  Prussia,  although 
founded  on  the  French  Code  Penal,  differs  from  it  in  many  important 
particulars.  The  Prussian  code  has  been  in  force  only  since  the  1st  of 
July,  1851.  It  is  the  product  of  twenty-five  yeara  of  legislative  labor. 
Six  complete  and  elaborated  projects  were  presented  and  discussed  in 
the  years  1827,  1830,  1843,  1845,  1847,  and  1851.  If  the  desired  goal 
was  not  sooner  arrived  at,  it  was  not  for  want  of  profound  investiga- 
tion, sixty  commentaries  and  criticisms  having  been  written  on  one 
single  project,  that  of  1830.  The  reason  of  this  delay  is  to  be  found 
partly  in  the  slow  movements  of  the  legislative  bodies,  and  partly  in 
the  long-continued  differences  on  the  question,  whether  a  new  code 
should  be  made,  or  whether  the  former  laws  should  be  revised. 

The  criminal  law  of  Prussia,  before  the  reform,  was  contained  in  the 
general  Prussian  law  of  1 794,  the  Landrecht.  By  a  cabinet  order  of  the 
king,  dated  28th  January,  1826,  the  revision  of  the  penal  laws  was 
decreed ;  and  on  this  occasion  it  was  expressly  remarked  that  no  new 
body  of  laws  was  intended,  but  that  it  was  only  meant  to  give  the 
former  laws  a  thorough  examination,  and,  according  to  the  result,  to 
improve  and  complete  the  existing  system.  The  minister  of  justice, 
Graf  Von  Danckelmann,  protested  against  this  plan  of  revision,  and 
declared  that  the  general  Landrecht  could  be  revised  in  all  its  parts, 
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except  the  criminal  law,  for  which  a  new  code  was  required.  The 
king  yielded  to  this  opinion,  and  decreed  by  a  cabinet  oi*der  of  14t2i 
November,  1826,  the  plan  purposed  by  the  minister,  that  a  commission 
should  be  appointed  to  prepare  a  new  penal  code  for  the  whole  State 
of  Prussia.* 

In  order  to  hasten  its  preparation,  a  second  commission  was  ap- 
pointed in  1838,  called  Immediat  Commission^  consisting  of  the 
ministers  of  justice  and  of  the  interior,  and  of  several  members  of 
the  coimcil  of  State.  The  proceedings  of  this  commission  were  to  be 
more  prompt  than  those  of  the  ordinary  commission,  and  it  was  to 
stand  in  immediate  relation  with  the  plenum^  or  general  assembly. 

The  project  of  the  year  1843,  the  revised  project  of  1845  (the  latter 
under  the  direction  of  the  celebrated  Savigny,  then  minister  of  justice), 
and  the  project  of  the  year  1847,  were  the  result  of  the  labors  of  this 
commission.  The  last  project  was  laid  before  the  legislative  chambers 
on  their  first  meeting,  under  the  celebrated  patent  of  the  3d  February, 

1847.  It  was  discussed  durmg  twenty-six  sittings,  in  a  committee  of 
ninety-nine  members,  named  for  the  purpose,  and  a  report  made  to  the 
assembly.    The  general  discussion  commenced  on  the  17th  January, 

1848,  and  was  interrupted  in  the  sitting  of  the  6th  March,  by  the 
revolution. 

In  the  year  1850,  the  project,  remodeled  by  the  minister  of  justice, 
Herr  Simons,  was  again  taken  up,  with  alterations  rendered  necessary 
by  the  reformed  organization  of  the  judiciary.  In  the  first  and  second 
chambers  the  project  was  adopted  without  discussion,  and  promulgated 
as  law  the  14th  April,  1851,  to  take  effect  the  1st  July  following. 

Of  all  the  German  penal  codes,  that  of  Prussia  most  resembles  the 
French,  both  in  form  and  principle.  It  consists  of  three  hundrad  and 
forty-nine  ai-ticles,  or  rather  paragraplis,  and  is  divided  into  three 
parts,  p]*eceded  by  introductory  prescriptions.  These  last  are  founded 
on  the  preliminary  provisions  of  the  penal  code  of  Franco,  and  are 
almost  a  literal  translation  of  them.  Offenses  are  divided  into  crimes, 
misdemeanors  and  contraventions.  A  crime  is  punishable  with  death, 
hard  labor,  or  "confinement"  for  more  than  five  years.  A  misde- 
meanor, with  confinement  for  less  than  five  years,  "  imprisonment "  for 
more  than  six  weeks,  or  a  fine  of  more  than  fifly  thalers.  A  contraven- 
tion, with  imprisonment  for  a  term  of  less  than  six  weeks,  or  a  fine  not 
exceeding  fifty  thalers. 


*  In  the  Rhenish  provinces  the  French  penal  code  was  in  force  till  the  adoption 
of  the  new  Prussian  code.  The  commission  had  great  difficulty  in  satisfying  these 
proviooea,  in  which,  besides,  the  French  system  of  penal  procedura  was  also  in 
force. 
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PAST  I.   6ENSRAL  PBIKCIPLES  CONCERNING  PUNISHABLE  ACTS. 

The  Prussian  code  recognizes  but  five  kinds  of  punishment :  death, 
hard  labor,  confinement,  imprisonment  and  fine.  Civil  death  is  abol- 
ished, and  civil  degradation  is  pronounced  only  in  very  grave  cases. 

Death  is  inflicted  by  decapitation.  The  execution  is  private  and  in 
an  enclosed  space.  Two  membei's  of  the  court  judging  in  first  instance, 
the  public  prosecutor,  or  his  substitute,  a  clerk,  and  one  of  the  superior 
officers  of  the  prison,  must  be  present.  Notice  of  the  execution  must 
be  given  to  the  municipal  council  of  the  place  where  the  execution  is 
to  take  place.  This  body  must  send  twelve  persons  of  consideration  to 
act  as  witnesses.  A  member  of  the  same  religion  with  the  condemned, 
and  his  counsel,  must  be  admitted.  Other  persons  can  obtain  admis- 
sion only  on  particular  grounds ;  the  law,  however,  neither  gives  those 
grounds,  nor  does  it  name  the  magistrate  by  whom  the  permission  is 
granted. 

Hard  Labor  is  imposed  either  for  life  or  for  a  term  of  from  two  to 
twenty  years.  Those  condemned  to  it  are  employed,  as  in  the  bagnea 
in  France,  at  such  labor  as  is  fixed  by  law  in  the  prisons  prepared  for 
this  purpose.  They  are  not  capable  during  their  term  of  punishment 
of  performing  any  civil  act;  and,  in  case  of  holding  property,  a  curator 
is  named  for  them  who  administers  their  aiFairs.  They  are  deprived 
of  their  civil  rights,  by  which  is  understood  the  following :  loss  of 
right  to  wear  the  Prussian  national  cockade ;  incapacity  to  maintain  or 
receive  public  oftice,  honors,  titles,  orders,  or  decorations;  loss  of 
nobility ;  incapacity  to  be  a  juryman  or  elector,  or  to  perform  any  other 
political  act;  incapacity  to  make  oath  as  a  witness  or  appraiser,  to 
serve  as  witness  to  a  public  document,  to  be  guardian  or  member  of  a 
family  council,  with  the  exception  of  guardianship  of  the  offender's 
own  children,  with  the  approval  of  the  family  council,  or  other  council 
of  guardianship ;  and  lastly,  the  loss  of  right  to  bear  arms  or  to  enter 
the  army. 

Confinement.  This  punishment  is  incarceration  in  fortresses,  or  other 
places  named  for  the  purpose,  with  employment  at  different  trades,  for 
the  most  part  chosen  by  the  prisoners.     It  cannot  exceed  twenty  years. 

Imprisonment,  Those  condemned  to  this  punishment  are  confined  in 
a  prison,  and  are  employed  according  to  their  capacities  and  circum- 
stances.   Its  duration  is  from  one  day  to  five  years. 

Fines.  A  fine  of  less  than  one  thaler  cannot  be  levied.  In  case  of 
insolvency  of  the  condemned,  the  judge  can  change  the  fine  to  im- 
prisonment ;  a  fine  of  from  one  to  three  thalers  counting  as  one  day's 
imprisonment.  Under  such  circumstances,  it  can  never  exceed  four 
years. 
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The  Prussian  code,  like  the  French,  does  not  prescribe  general  con- 
fiscation of  property  as  a  punishment,  but  only  a  special  one  of  those 
objects  which  are  the  firuits  of  the  crime  or  misdemeanor,  or  which 
were  used,  or  intended  to  be  used,  for  the  commission  of  the  offeuBe. 

Besides  the  entire  privation  of  civil  rights,  there  is  a  temporary 
interdiction  of  them  of  from  one  to  ten  years,  with  the  effects  before 
mentioned.  The  temporary  interdiction  of  the  right  of  holding  public 
oftice,  however,  cannot  exceed  five  years. 

The  surveillance  of  the  police,  introduced  into  this  code,  has  also 
been  adopted  from  the  French.  The  residence  in  certain  places  can  be 
interdicted  to  a  convict ;  and  he  is  subjected  to  visits  from  the  police 
as  often  as  they  deem  it  advisable.  Those  who  are  punished  and 
placed  under  the  surveillance  of  the  police  on  acpount  of  theft,  robbery, 
or  of  receiving  stolen  goods,  are  not  allowed  to  leave  by  night  either 
their  domicile  or  lodging,  without  permission  of  the  police.  A  foreigner, 
instead  of  being  placed  under  the  syrveiUance  of  the  police,  is  ejected 
from  the  Prussian  territory. 

All  condemnations  to  death,  hard  labor,  or  confinement  for  more 
than  five  years,  must  be  published  in  the  official  organ  of  the  govern- 
ment, in  the  district  in  which  the  punishment  is  pronounced. 

Offenses  receive  a  much  milder  punishment  by  the  Prussian,  than  by 
the  French  code ;  and  the  principal  difference  of  the  effects  of  punish- 
ment is,  that  the  system  of  penalties  dishonoring  the  person  is  not 
adopted  in  the  former,  and  that  only  in  certain  very  grave  cases  depri- 
vation of  civil  rights  and  consideration  is  pronounced.  Capital  punish- 
ment appears  in  much  fewer  cases ;  the  punishments  of  civil  death,  exile, 
transportation,  and  detention^  do  not  exist. 

Attempts  ( Versuch),  The  second  chapter  treats  of  attempts  to  com- 
mit crimes  or  misdemeanors,  and  establishes  a  theory  which  is  almost 
literally  copied  from  the  French  Penal  Code.  An  attempt  is  only 
punishable  when  the  same  is  manifested  by  acts  which  constitute  a 
commencement  of  execution,  and  when  the  consummation  is  hindered 
only  by  circumstances  independent  of  the  will  of  the  author.  The 
attempt  to  commit  a  crime  is  punished  in  the  same  manner  as  the  crime 
itself,  except  that  the  judge,  in  fixing  the  measure  of  punishment  which 
is  within  the  limits  allowed  him  by  the  law,  is  permitted  to  take  into 
consideration  that  the  crime  was  not  consummated.  The  only  other 
exception  to  the  rule  is,  in  case  of  an  attempt  to  commit  a  crime,  which, 
if  perpetrated,  would  be  punishable  by  capital  punishment  or  hard  labor 
for  life ;  in  which  case  the  penalty  must  be  changed  to  hard  labor  for  at 
least  ten  years,  with  swrveiUanoe  of  the  police.  The  attempt  at  a 
misdemeanor  is  only  punished  in  the  cases  specified  by  the  laws ;  the 
punishment  is,  in  such  cases,  the  same  as  for  the  misdemeanor  itself, 
with  the  above  mentioned  modification  in  respect  to  judicial  discretion. 
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Complicity  *  The  third  chapter  treats  of  the  participation  in  a  crime 
or  misdemeanor.    The  following  questions  are  decided : 

Who  shall  be  punished  as  author  or  accomplice  of  a  crime  or  mis- 
demeanor ? 

What  punishment  must  be  pronounced  in  the  different  cases? 

How  is  he  to  be  punished  who  takes  part  in  a  punishable  action  after 
the  same  has  been  committed  ? 

The  following  persons  are  punishable  as  the  accomplices  of  a  crime 
or  misdemeanor : 

Whoever  excites,  seduces,  or  persuades  the  doer,  by  gifts  or 
promises;  by  threats,  abuse  of  authority  or  power;  by  intentional 
provocation  or  other  means. 

Whoever  has  advised  the  commission  of  a  crime  or  misdemeanor ; 
or  has  procured  weapons,  instruments,  or  other  means,  which  have 
served  for  the  deed,  knowing  that  they  were  to  serve  in  the  perpetra- 
tion of  a  punishable  action ;  or  has,  knowingly,  given  aid  in  the  acts 
which  have  either  prepared,  facilitated,  or  completed  the  offense.  The 
punishment  is,  in  this  case,  whether  the  offense  is  consummated,  or  only 
attempted,  the  same  for  both  the  principal  and  accomplice;  but  the 
judge  can,  in  applying  the  law,  have  regard  to  the  degree  of  the  cio- 
operation.  In  the  case  of  capital  punishment,  or  hard  labor  for  life, 
when  the  part  taken  was  not  essential  to  the  accomplishment  of  the 
crime,  hard  labor  for  a  term  of  years  must  replace  these  penalties, 
and  when,  besides,  extenuating  circumstances  exist,  the  punishment  is 
imprisonment  of  from  two  to  ten  years. 

Whoever  excites  to  a  crime  or  misdemeanor,  by  speeches  at  public 
places  or  meetings,  or  by  writings,  prints,  or  other  publications,  which 
are  sold,  distributed,  propagated,  exposed  or  posted,  is  considered  and 
punished  as  an  accomplice,  when  the  instigation  has  resulted  in  a  crime 
or  misdemeanor,  or  a  punishable  attempt  at  either.  If  no  result  has 
followed  these  provocations,  imprisonment  of  at  most  one  year  is 
generally  pronounced. 

A  person  who,  after  the  perpetration  of  a  crime  or  misdemeanor, 
knowingly  assists  the  perpetrator  to  escape  punishment,  or  to  secure 
the  advantage  of  the  offense,  is  punishable  by  a  fine  of  at  most  200 
thalers,  or  imprisonment  of  at  the  utmost  one  year.  When  a  person 
does  this  with  the  intention  of  saving  a  blood  relative,  either  ascendant 
or  descendant,  brother,  sister,  or  spouse,  from  punishment,  he  incurs 
no  penalty.  Neverthele^,  in  the  case  when  this  assistance  is  given  in 
consequence  of  an  agreement  made  before  the  commission  of  the  offense, 
a  common  Gomplidtdt  exists,  even  for  a  relation  of  the  grade  just 
mentioned. 

The  third  chapter  closes  with  a  provision  which  is  not  found  in  many 

other  codes.    Whoever  has  received  notice  of  a  project  of  high  treas<m, 
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oonnterfeitiiig  of  money,  murder,  robberj,  kidnapping,  or  a  crime 
dangerous  to  the  life  of  man,  when  the  hindering  of  the  same  is  still 
possible,  and  fidls  to  denonnce  the  fact  to  the  authorities,  or  to  the 
person  threatened,  is  punishable  with  imprisonment  for  a  term  which 
can  be  extended  to  five  years,  when  the  crime  is  committed  or  at- 
tempted. 

Exemption  from  or  mitigation  of  punishment.  In  the  fourth  chapter, 
which,  logically,  is  connected  with  the  first  on  punishments,  are  enu- 
merated the  grounds  which  exclude  or  mitigate  punishments.  In  the 
three  following  cases,  there  is  neither  a  crime  nor  misdemeanor  com- 
mitted, although  the  external  conditions  of  one  exist :  1st.  When  the 
author  at  the  moment  of  the  deed,  is  insane  or  idiotic,  or  when 
the  freedom  of  the  will  is  hindered  by  force  or  menace ;  2d.  When  the 
deed  is  an  act  of  legitimate  defense,  to  repulse  an  attack  on  one's  self, 
or  on  another,  even  in  cases  when,  from  terror,  fright,  or  horror,  the 
limits  of  defense  are  exceeded ;  3d.  When  the  author  has  not  com- 
pleted his  sixteenth  year,  and  it  is  proved  that  he  has  acted  without 
discrimination.  In  this  latter  case  the  judge  decides  whether  he  shall 
be  intrusted  to  his  family,  or  senfto  a  house  of  correction.  If  sent  to 
the  latter,  he  remains  there  as  long  as  the  administrators  deem  it 
necessary,  but  not  beyond  his  20th  year.  When  a  youth,  under  16 
years,  has  committed  a  crime,  and  it  is  shown  that  he  acted  with 
discernment,  no  other  punishment  but  imprisonment  can  be  pro- 
nounced against  him.  If  the  crime  is  punished  in  ordinary  cases  with 
death  or  hard  labor  for  life,  the  penalty  is  changed  to  imprison- 
ment from  three  to  fifteen  years.  In  all  other  cases  the  judge  is 
authorized  to  diminish  the  minimum  of  the  ordinary  punishments; 
he  can  never  exceed  the  half  of  the  ordinary  maximum.  The  im- 
prisonment for  such  young  persons  is  in  separated  wards  within  the 
ordinary  prisons. 

Ifimitation,  The  prosecution  of  crimes  and  misdemeanors  is  subject 
to  limitation.  The  limitation  for  crimes  punishable  with  death  is  thirty 
years ;  for  those  crimes  whose  punishment  is  loss  of  liberty  for  more 
than  ten  years,  the  limitation  is  twenty  years ;  and  for  those  of  which 
the  penalty  is  a  milder  punishment,  the  period  is  ten  years.  Those 
misdemeanors  which  are  punbhable  with  more  than  three  months'  im- 
prisonment as  a  maximum^  cannot  be  prosecuted  after  five  years,  nor 
others  after  three  years. 

The  term  of  limitation  begins  with  the  day  that  the  crime  or  misde- 
meanor is  committed.  A  crime  or  misdemeanor  which  can  only  be 
punished  on  the  complaint  of  a  private  individual — for  example,  theft 
from  a  near  relative — cannot  be  prosecuted  after  the  lapse  of  three 
months,  which  conmiences  with  the  time  of  knowledge  of  the  ofiense. 
When  it  is  interrupted  by  a  judicial  examination  which  leads  to  no 
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resalt,  a  new  term  of  limitation  commences  with  the  latter  judicial  act. 
Whoever  escapes  by  flight  from  the  examining  magistrate  cannot  avail 
himself  of  the  new  limitation.  The  law  defines  precisely  the  interrup- 
tion of  the  limitation,  and  embraces  therein  every  motion  or  other  act 
of  the  public  prosecutor,  as  well  as  every  decision  and  every  other 
act  of  the  judicial  magistrate,  concerning  the  opening,  continuation  or 
termination  of  the  investigation  or  incarceration  of  the  accused.  No 
limitation  is  admitted  for  punishments  pronounced  by  a  definitive 
judgment. 

When  the  culpability  of  an  action  depends  either  on  matters  peculiar 
to  the  person  of  the  offender,  or  to  thd  one  against  whom  the  action  is 
directed,  or,  in  particular  circumstances,  such  action  is  not  to  be 
counted  as  a  crime  or  misdemeanor,  when  the  doer  at  the  time  of  the 
deed  was  ignorant  of  such  relations. 

Gumrdatwn  and  repetition  of  offenses.  The  first  part  closes  with  the 
5th  chapter,  concerning  the  cumulation  of  several  offenses,  and  the  repe- 
tition of  offenses.  The  first  occurs  when  the  same  action  includes  the 
characteristics  of  several  crimes  or  misdemeanors,  in  which  case  that 
law  is  applied  which  inflicts  the  severest  punishment,  or  when,  by 
several  independent  actions,  several  crimes  or  misdemeanors  are  com- 
mitted. In  the  last  case,  all  punishments  to  which  the  criminal  is 
subjected  are  to  be  cumulated  in  one,  with  the  following  modifications : 
When  there  are  several  punishments  of  loss  of  liberty  for  a  less  term 
than  for  life,  the  term  cannot,  for  crime,  exceed  twenty  years,  and  for 
misdemeanors  ten  years.  If  the  punishments  are  of  different  kinds, 
the  severest  is  to  be  pronounced,  and  the  milder  are,  by  a  fixed  rule, 
reduced  to  the  same  kind.  One  year's  imprisonment  counts  as  eight 
months'  confinement,  and  one-  year's  confinement  for  eight  months'  at 
hard  labor.  In  case  of  the  cumulation,  imprisonment,  which  by  law 
cannot  in  ordinary  cases  exceed  five  years,  can  be  extended  to  ten 
years. 

Punishment  is  aggravated  in  case  of  the  perpetration  of  a  crime  or 
misdemeanor  for  which  an  individual  has  been  already  condemned  by 
a  Prussian  court  of  justice.  In  such  case,  the  maximum  of  the  ordinary 
punishment  is  increased,  but  by  not  more  than  one-half,  and  it  cannot 
exceed  incarceration  for  twenty  years.  The  term  of  five  years  for 
imprisonment  can,  in  this  case,  be  augmented.  This  augmentation  does 
not  occur  when  ten  years  have  elapsed  since  the  time  when  the  punish- 
ment of  the  crime  last  committed  has  been  inflicted  or  remitted.  When 
the  deed,  in  the  first  or  last  case,  or  in  both,  consists  merely  in  being 
accessory  to  a  crime  or  misdemeanor,  or  to  the  attempt  to  commit 
the  same,  the  same  augmentation  of  severity  of  punishment  is  to  be 
observed. 
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This  part  contains  very  numerous  special  provisions  concerning  the 
nature  and  the  mode  of  prosecution  of  punishable  actions,  excepting 
offenses  against  the  police  regulations.  The  offenses  considered  are 
the  following : 

High  Treason.  High  treason  is  an  undertaking  against  the  king, 
tending  to  kill,  imprison,  or  deliver  him  to  the  enemy,  or  to  render  hinx 
incapable  of  governing,  or  forcibly  to  alter  the  succession  to  the  throne 
or  the  constitution,  or  to  incorporate  the  territory  of  Prussia,  in  whole 
or  in  part,  with  a  foreign  state,  or  to  wrest  a  portion  of  its  territory 
from  the  kingdom.  The  punishment  in  these  cases  is  death.  If  the 
action  is  only  prepared,  and  not  commenced,  its  punishment  is  hard 
labor ;  or,  when  there  are  mitigating  circumstances,  confinement. 

A  Prussian  who  excites  a  foreign  government  to  war  against  Prussia, 
suffers,  if  war  follows  the  same,  capital  punishment  and  civil  degrada- 
tion. The  giving  assistance  by  a  Prussian  citizen  to  the  enemy  during 
a  war  with  Prussia  is  punished  with  hard  labor. 

Insult  to  the  JSjing,  Insult  to  the  king  is  either  by  words  or  deeds  ; 
the  latter  is  punished  with  death,  or,  in  certain  cases,  with  hard  labor 
for  from  ten  to  twenty  years. 

An  offense  committed  against  one  of  the  members  of  the  royal  family 
is  punished  with  hard  labor  for  from  five  to  twenty  years. 

The  manifesting  of  a  want  of  reverence  for  the  king,  by  words,  writ- 
ings, prints,  or  drawings,  is  punished  with  hard  labor  for  from  five  to 
twenty  years.  If  against  a  member  of  the  royal  family,  with  imprison- 
ment for  from  one  month  to  three  years. 

Acts  against  Allies.  A  Prussian,  in  or  out  of  Prussia,  or  a  foreigner 
during  his  stay  in  Prussia,  who  commits  an  action  against  one  of  the 
German  States  or  rulers,  which,  if  exercised  against  Prussia  or  its  king, 
would  be  high  treason,  is  punished  with  hard  labor  of  from  two  to  ten 
years.  The  same  punishment  is  pronounced  when  the  action  is  directed 
against  another  state  with  which  reciprocity  in  such  cases  is  guaranteed 
by  law  or  treaty. 

The  insulting  by  words  the  sovereign  of  a  German  State,  or  of 
another  state,  when  reciprocity  is  assured  for  such  cases,  is  punished 
with  imprisonment  of  from  one  month  to  two  years.  The  prosecution 
in  the  last  case  is  made  on  the  proposition  of  the  foreign  government. 

The  insulting  the  foreign  agent  accredited  to  the  Prussian  courts  is 
punished  with  from  one  month  to  one  year's  imprisonment. 

Offenses  to  Political  Rights.  An  offense  against  the  exercise  of 
political  rights  is  conmiitt^d  by  the  undertaking  forcibly  to  dissolve 
the  representative  body,  to  obtain  the  adoption  of  a  resolution,  or 
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forciblj  to  eject  or  exclude  a  member  of  the  ohamben^  or  to  prevent 
bis  going  to  tbe  same,  or  voting,  or  to  falsify  an  electoral  act.  The 
pnnishment  is  bard  labor  or  imprisonment. 

Tbe  baying  or  selling  a  vote  is  punished  with  imprisonment  of  from 
three  months  to  two  years. 

.Resistance  to  JJegal  Authorities.  By  resistance  to  the  authorities  ia 
understood  the  provoking  another  to  disobey  the  laws  or  orders  of  the 
magistrates ;  the  exciting  a  soldier  to  breach  of  discipline ;  the  justify- 
ing a  crime  or  misdemeanor ;  the  attack  on  a  magistrate,  or  resistance 
to  the  same  in  the  exercise  of  his  functions ;  lastly,  the  forcing  a  magis- 
trate to  do  or  omit  an  official  act.  The  punishment  is  fine  or  impri- 
sonment. The  law  includes,  under  this  head,  the  &voring  the  escape 
of  a  prisoner,  and  the  conspiracy  of  prisoners ;  in  the  latter  case  impri- 
sonment must  be  pronounced. 

Offenses  against  Public  Order,  By  an  offense  aguhst  public  order  is 
understood  the  illegal  formation  of  armed  bodies ;  the  taking  part  in  a 
secret  association,  or  associating  to  prevent  the  execution  of  the  laws ; 
tlie  exciting  citizens  to  hatred  and  contempt  for  each  other,  or  for  the 
institutions  of  the  state,  or  for  the  orders  of  the  authorities ;  the  insult- 
ing a  person  while  in  the  exercise  of  a  political  or  religious  right;  the 
usurpation  of  a  public  office,  uniform,  decoration,  or  tide ;  the  destroy- 
ing or  removing  of  public  ordinances  which  are  posted  in  public  places ; 
the  breaking  official  seals ;  the  false  accusation  of  a  witness  or  juror ; 
emigration  without  permission,  when  thereby  the  person  seeks  to  avoid 
military  service,  or  practicing  the  profession  of  inducing  to  emigrate; 
the  seducing  Prussian  soldiers  to  desert,  or  seeking  to  induce  Prussian 
subjects  to  enlist  in  a  foreign  army ;  vagrancy,  or  the  wandering  over 
the  country  without  having,  or  attempting  legitimately  to  obtain  the 
means  of  subsistence ;  beggary,  when  with  threats,  force,  weapons,  or 
false  representations ;  and  the  making  beggars  of  children,  or  persons 
who  are  intrusted  to  the  care  or  authority  of  the  persons  so  doing;  the 
leading  a  life  of  drunkenness,  gambling,  and  idleness,  which  prevents 
the  person  from  giving  support  to  those  who  are  dependent  on  him ; 
the  refusal  by  one  who  receives  support  from  a  public  establishment 
for  the  poor,  to  perform  the  labor  suitable  to  his  strength  which  ia 
allotted  him.  The  case  of  a  person  who,  after  the  loss  of  his  means  of 
support,  has,  within  a  term  fixed  by  the  police,  procured  no  other 
means  of  subsistence,  and  cannot  prove  that,  after  taking  all  necessary 
pains,  he  has  not  been  able  to  procure  the  same,  is  also  included  in  this 
title.  In  all  these  cases  the  punishment  is  imprisonment ;  or,  in  rare 
cases,  fine ;  or  both. 

Counterfeiting  Money,  By  counterfeiting  money,  is  understood  the 
imitating  of  the  coin  or  paper  money  of  Prussia,  or  of  any  foreign  state ; 
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or  the  altering  of  moneys  in  order  to  give  thera  the  appearance  of 
higher  value,  or  to  give  to  uncurrent  money  the  appearance  of  current. 
This  crime  is  pnnished  with  hard  labor  of  from  five  to  fifteen  years, 
and  with  surveillance  of  the  police. 

The  same  punishment  is  incurred  by  him  who  procures  false  or  falsified 
money,  and  either  imports  the  same  or  puts  it  in  circulation ;  whoever 
receives  such  money,  and,  after  recognizing  its  spuriousness,  passes  it, 
or  seeks  to  pass  it,  as  genaine,  is  punished  with  imprisonment  of  not 
more  than  three  months,  or  fine  not  to  exceed  100  thalers. 

Peijwry,  Perjury  is  committed  by  him  who  knowingly  swears  falsely 
in  civil  or  criminal  suits.  The  punishment  is  more  severe  in  the  latter 
than  in  the  former  case,  as  the  penalty  of  hard  labor  for  a  term  of 
twenty  years  can  be  pronounced  for  perjury  in  a  criminal  suit. 

An  appraiser  who  knowingly  confirms  a  false  statement  with  an  oath, 
18  punished  as  a  false  witness. 

Testimony  on  oath,  is  not  required  for  the  members  of  those  religious 
societies  where  the  oath  is  forbidden,  or  for  those  who  have  already  in 
the  same  suit  made  oath,  or  when  a  sworn  magistrate  gives  official 
affirmation,  making  appeal  to  his  oath  of  office.  Whoever  gives  know* 
ingly  to  a  public  officer  a  false  affirmation,  which  is  received  instead  of 
an  oath,  is  punished  with  imprisonment  of  from  three  months  to  one 
year,  and  the  judge  can  even  pronounce  temporary  interdiction  of  civil 
rights.  Subornation  of  perjury  is  punished  with  condemnation  to 
hard  labor,  which  can  extend  to  five  years. 

This  chapter  closes  with  a  prescription  not  to  be  found  in  any  other 
^de :  Whoever,  through  negligence,  makes  a  false  oath,  can  be  con- 
demned to  imprisonment  for  one  year.  This  punishment  is  not  pro* 
nounced  when  the  individual  revokes,  formally,  his  false  testimony 
before  he  has  been  denounced  or  prosecuted,  and  before  any  injurious 
consequences  have  resulted  from  it. 

jPhUe  Informing,  Whoever  addresses  to  the  public  authorities  a 
denunciation  against  a  person  on  account  of  a  punishable  action  is,  if 
the  denunciation  is  made  falsely,  and  with  intent,  punished  with  impri- 
sonment of  not  less  than  three  months,  and  according  to  the  discretion 
of  the  judge,  with  temporary  interdiction  of  civic  rights.  In  this  case 
the  sentence  is  copied  from  the  records,  and  published  in  a  journal 
designated  by  the  judge. 

Off&isea  against  Religion.  Offenses  against  religion  are  public 
blasphemy,  or  the  calumniating  of  a  Christian  church,  or  of  another 
authorized  religious  society ;  mockery  of  their  doctrines,  institutions, 
or  customs,  or  contempt  of  the  same;  misbehavior  in  church;  and 
injury  to  objects  destined  to  the  service  of  religion.  The  offender  can 
be  condemned  to  imprisonment  of  at  most  three  years. 


APPENDIX  A.  xxxiii 

Whoever  takes  from  the  guardianship  of  those  entitled  to  it»  the 
body  or  part  of  the  same  of  a  deceased  person,  or  disturb  graves  or 
tombs,  or  dishonors  them,  is  punished  with  imprisonment  of  from  one 
month  to  two  years ;  and  when  this  is  done  with  a  view  to  gain^  the 
interdiction  of  civic  rights  is  pronounced  in  addition. 

Offenses  in  regard  to  Civil  Itights.  Whoever  substitutes,  or  inten- 
tionally changes,  a  child,  or  in  other  ways  changes  or  suppresses  the 
fact  of  the  birth,  marriage,  or  death  of  a  person,  is  punished  with  hard 
labor  not  to  exceed  ten  years. 

Offenses  against  Good  Morals.  Offenses  against  good  morals,  are 
bigamy,  adultery,  incest,  bestiality  and  sodomy,  rape,  seduction  effected 
through  false  representations,  professional  prostitution  contrary  to  poUce 
regulations,  pimping,  seduction  of  a  girl  between  fourteen  and  sixteen 
years,  public  indecency,  the  sale,  distribution,  or  propagation  of  immoral 
writings,  prints,  pictures  or  images. 

Bigamy  is  punished  with  hard  labor,  which  cannot  exceed  five  years. 
The  same  punishment  is  pronounced  against  the  person  who  knowingly 
marries  one  already  married,  and  the  priest  or  magistrate  who  performs 
the  ceremony  of  marriage  for  them. 

Adultery  is  only  punished  when  divorce  ensues  on  account  of  such 
offense,  by  imprisonment  from  four  weeks  to  six  months,  which  reaches 
equally  the  accomplice.  The  plaintiff  can,  during  the  suit  for  divorce 
or  the  criminal  process,  desist  from  the  prosecution,  in  which  case  the 
accomplice  is  also  set  free. 

Incest  between  parent  and  child  is  punished,  in  the  former  by  hard 
labor,  which  cannot  exceed  five  years,  and  in  the  latter,  after  the  age 
of  sixteen  years,  with  imprisonment  from  three  months  to  two  years. 
Incest  between  parents-in-law  and  children-in-law,  between  brothers 
and  sisters,  or  half-brothers  and  sisters,  is  punished  with  imprisonment 
from  three  months  to  two  years ;  and,  when  there  are  aggravating  cir- 
cumstances, with  temporary  interdiction  of  the  exercise  of  civil  rights. 
StepHshildren  are  exempt  from  punishment  when  under  sixteen  years. 

Tutors,  ministers  of  religion,  and  teachers  who  are  guilty  of  indecent 
actions  towards  those  minors  who  are  intrusted  to  their  charge;  magis* 
trates  who  are  guilty  of  the  same  conduct  towards  persons  against 
whom  they  are  directing  prosecutions,  or  who  are  committed  to  their 
surveiQance,  and  officers,  physicians,  or  surgeons  who  are  employed 
in  prisons  or  public  hospitals,  guilty  of  the  same  offense  towards  those 
under  their  charge,  are  punished  with  hard  labor,  not  to  exceed  five  years. 

Bestiality  and  sodomy,  are  punished  with  imprisonment  from  six 
months  to  four  years,  and  with  temporary  interdiction  of  civil  rights. 

Rape,  is  a  forcible  satisfaction  of  lust  on  another  without  will  or 
intelligence,  or  on  a  child  under  fourteen  years.    If  death  follows,  the 
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punishment  is  hard  labor  for  life ;  otherwise,  for  a  term  not  exceeding 
twenty  years. 

The  seduction  of  a  female  by  false  representations  is  punished  with 
hard  labor  for  five  years. 

A  common  prostitute,  if  unlicensed,  is  punished  with  imprisonment 
which  cannot  exceed  six  weeks,  and,  if  a  foreigner,  can  be  expdled 
from  the  kingdom.  The  judge  can  order  that  the  person  so  sentenced 
be  put  in  a  house  of  correction,  where  she  remains  so  long  as  the  local 
police  judge  necessary,  for  a  term  not  exceeding  one  year. 

Pimping,  or  the  habitual  or  professional  pandering,  whether  for  gain 
or  not,  by  mediation,  or  providing  opportunities,  is  punished  with  impri- 
sonment for  not  less  than  six  months,  and  the  being  placed  under  the 
surveillance  of  the  police.  In  aggravated  circumstances,  the  imprison- 
ment is  changed  to  hard  labor,  which  can  be  extended  to  five  years. 

The  seduction  of  a  child  of  from  fourteen  to  sixteen  years,  is  pun- 
ished, on  the  complaint  of  the  parents  or  tutor  of  the  child,  with  impri- 
sonment of  from  three  months  to  one  year. 

Public  indecency  is  punished  with  imprisonment  from  three  months 
to  three  years,  and,  if  the  judge  thinks  fit,  with  temporary  interdiction 
of  civic  rights. 

The  sale,  distribution,  or  propagation  of  indecent  writings,  prints,  or 
representations,  is  punished  by  a  fine  of  from  ten  to  one  hundred  thalers, 
or  with  imprisonment  from  fourteen  days  to  six  months,  and  the  con- 
fiscation of  the  corpus  delicti. 

Slander  and  lAhd.  Whoever  publicly  or  by  writing  insults  another, 
is  punished  by  fine,  which  can  amount  to  three  hundred  thalers,  or  to 
imprisonment,  not  to  exceed  six  months.  When  a  person  insulted 
replies  immediately  with  insults,  the  judge  is  empowered  to  pronounce 
a  milder  punishment  against  one  or  both,  or  he  can  acquit  them. 

Criticisms,  blaming  scientific  or  artistic  works,  warning  superiors 
against  their  subordinates,  and  denunciations  of  official  acts,  or  sen- 
tences of  a  magistrate,  and  analogous  cases,  are  punishable  when  it 
appears  from  the  form  or  circumstances  that  there  was  an  intention  to 
do  injury. 

Physicians,  and  all  persons  who  betray  secrets  which  were  confided 
to  them  on  account  of  their  position,  are  punished  by  a  fine  which  can 
amount  to  500  thalers,  or  imprbonment  of  at  most  three  months. 

Calumny  is  the  asserting  or  spreading  false  imformation  concerning 
another,  which  may  expose  the  same  to  the  hate  or  contempt  of  the 
public.  If  the  calumny  is  public,  the  punishment  is  imprisonment  from 
one  week  to  one  year.  When,  however,  the  defendant  proves  the  trutli 
of  his  assertions,  which  he  has  the  right  to  do,  by  all  means  that  are 
admitted  for  criminal  cases,  he  is  not  punished,  except  when  it  appears 
from  the  form  or  circumstances  that  he  had  the  intention  to  do  injury. 
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The  punishment  for  libel  and  calmnny  ia  only  prcmoimced  on  the 
demand  of  the  injured  party,  who  can  renounce  his  accusation  at  any 
moment.  This  complaint  can  be  instituted  by  husbands  in  the  name 
of  their  wires,  and  by  fathers  in  the  name  of  their  children.  In  all 
these  oases,  the  sentence  of  condemnation  is  published  at  the  cost  of  the 
person  condemned. 

IhteUng.  The  principals  in  a  duel,  and  the  person  who  carries  the 
challenge,  are  punished.  The  seconds,  witnesses,  physicians,  and  sur- 
geons are  not  pui^ishable,  and  are  not  bound  to  denounce  the  duel  to 
the  authorities.  The  punishment  for  dueling  is  confinement  from  two 
months  to  twenty  years,  according  to  the  consequences  of  the  duel  and 
the  circumstances  of  the  case.  The  bearers  of  the  challenge  are  acquitted 
when  they  have  earnestly  endearored  to  prevent  the  duel. 

Offenses  against  Life.  An  action  by  which  the  life  of  a  person  is 
taken  is  a  murder,  when  performed  with  intent  to  kill,  and  with  pre- 
meditation ;  when  without  premeditation,  but  with  intent,  it  is  man- 
slaughter. Murder  is  punished  by  death,  manslaughter  by  hard  labor 
for  life.  The  last  is  punished  with  death  when  committed  on  a  parent 
or  grandparent,  or  when  committed  in  order  to  overcome  resistance  to 
the  commission  of  a  crime  or  misdemeanor  already  commenced,  or 
to  escape  from  being  taken  in  the  act  of  committing  a  crime  or  misde- 
meanor. The  punishment  is  changed  to  imprisonment  of  not  less  than 
two  years,  if  the  crime  is  committed  under  the  influence  of  excitement 
caused  by  grave  insult  to  the  person  or  to  his  relations. 

A  mother  who  kills  her  illegitimate  child  during  or  immediately  after 
birth,  is  punished  with  hard  labor  from  five  to  twenty  years.  AU 
others  who  participate  in  this  crime  are  punished  according  to  the 
general  rules  concerning  murder  or  manslaughter. 

A  mother  who  intentionally  procures  abortion  is  punished  by  hard 
labor  of  not  more  than  five  years,  and  the  accomplices  receive  equal 
punishment. 

The  exposure  of  a  child  under  seven  years,  or  an  infirm  person,  or 
the  abandoning  of  such  persons  by  those  who  are  intrusted  with  them, 
is  punished  with  imprisonment  of  not  less  than  three  months,  and  hard 
labor  of  not  more  than  ten  years,  in  case  death  ensues  from  it. 

Negligence,  which  has  for  result  the  death  of  another,  is  punished 
with  imprisonment  from  two  months  to  two  years.  When  the  author 
of  such  negligence  is  bound  by  his  trade  or  profession  to  particular 
care  and  prudence,  he  may,  besides  the  above  punishment,  be  deprived 
of  the  exercise  of  such  trade  or  profession. 

The  interring  or  removing  of  a  dead  body,  without  notice  to  the 
authorities,  is  punished  by  a  fine  of  at  least  200  thalers,  or  imprison- 
ment of  at  most  six  months.    The  mother  who  inters  or  removes  her 
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illegitimate  new-bom  ohild,  without  giving  notice  to  the  authoritiee,  is 
punished  with  imprisonment  which  can  reach  two  years. 

Corporeal  Injuries.  The  code  distinguishes  between  light  and  severe 
injuries  inflicted  on  another.  The  first  are  punished  by  imprisonment 
of  at  most  two  years,  and  when  with  premeditation,  the  imprison- 
ment may  be  increased  to  three  years.  *^ Severe  injuries"  are  such  as 
cause  sickness  or  incapacity  to  work  for  more  than  twenty  days,  or 
mutilation,  or  privation  of  speech,  sight,  hearing,  generative  power, 
or  intelligence.  In  such  cases,  hard  labor  for  fifteen  years  can  be  pro- 
nounced against  the  author,  and  when  the  death  of  the  injured  person 
follows,  the  punishment  can  be  increased  to  twenty  years. 

Corporeal  injuries,  inflicted  through  negligence,  are  punished  by  fine 
of  from  10  to  100  thalers,  or  imprisonment  of  at  most  one  year,  on 
the  complaint  of  the  injured  person ;  or,  in  case  of  a  grave  injury,  on  the 
demand  of  the  public  prosecutor. 

Whoever  undertakes  the  care  of  an  internal  or  external  malady,  or 
to  perform  the  functions  of  a  midwife,  without  being  legally  authorized 
to  do  so,  for  money,  or  contrary  to  a  prohibition  of  the  police,  is  pun- 
ished with  a  fine  of  from  five  to  fifty  thalers,  or  imprisonment  for  at 
most  six  months.  This  punishment  is  not  applied,  when,  in  a  case  of 
urgent  necessity,  the  assistance  of  a  duly  licensed  physician-  is  impossi- 
ble. These  last  who,  in  case  of  imminent  danger,  refuse  their  assistance 
without  sufficient  ground,  are  punished  by  a  fine  of  from  20  to  500 
thalers.  The  midwife  who  omits  to  call  in  a  physician,  in  case  of  a 
dangerous  delivery,  is  punished  by  a  fine  of  not  more  than  50  thalers, 
or  imprisoqment  of  not  more  than  three  months. 

Architects  who,  in  the  erection  of  a  building,  endanger  the  lives  of 
persons  entering  or  passing,  by  negligence  or  ignorance  of  the  rules 
of  their  profession,  are  punished  with  imprisonment  from  six  weeks  to 
six  months,  or  a  fine  of  from  50  to  300  thalers.  In  case  of  repetition, 
they  may  be  deprived  of  the  right  of  exercising  their  profession. 

Offenses  against  Personal  Freedom,  A  crime  or  misdemeanor  against 
personal  freedom,  is  man-stealing,  or  the  artful  or  forcible  abduction 
of  a  person  in  order  to  put  such  person  in  a  helpless  condition,  or  to 
carry  the  same  into  slavery  or  bondage,  or  into  foreign  service  on  land 
or  sea.  The  punishment  for  this  is  hard  labor  from  five  to  twenty 
years. 

The  artful  or  forcible  abduction  of  a  person  under  sixteen  years,  for 
gain  or  lust,  is  punished  by  hard  labor  from  two  to  fifteen  years ;  when 
committed  without  such  intention,  if  of  a  minor,  with  imprisonment  of 
not  less  than  one  year,  if  of  a  woman,  for  cohabitation  or  marriage, 
hard  labor  from  two  to  ten  years ;  in  case  of  consent  of  the  female, 
she  being  unmarried  and  a  minor,  but  without  the  consent  of  her 
parents  or  tutor,  with  imprisonment  from  three  months  to  two  years. 
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The  sequestration  ot  a  person,  or  the  deprivation  of  personal  firee- 
dora,  is  punished  with  imprisonment  from  three  months  to  five  years ; 
it  is  changed  to  hard  labor  from  two  to  fifteen  years  when  the  action 
has  for  result  grave  pei'sonal  iojaries,  when  the  loss  of  liberty  has  been 
for  more  than  a  month,  or  when  against  a  parent  or  grandparent.  The 
provisional  detention  of  a  person,  in  case  of  the  commission  of  a  crime, 
or  of  grounded  suspicion  of  the  same,  immediately  after  the  commis- 
sion,  is  not  regarded  as  sequestration ;  so,  also,  of  the  confinement  of 
a  person  on  account  of  insanity. 

The  compelling,  or  seeking  to  compel,  to  the  commission  of  a  crime 
or  misdemeanor,  by  threats,  in  words  or  writing,  is  punished  by  im- 
prisonment  for  not  more  than  one  year. 

Th^ft  and  EnibezsUement^  Theft  is  the  taking  the  personal  property 
of  another,  with  the  intention  of  appropriating  the  same  unjustly.  The 
punishment  is  imprisonment  of  not  less  than  one  month,  and  temporary 
interdiction  of  the  exercise  of  civil  rights.  In  case  of  extenuating 
circumstances,  the  imprisonment  can  be  reduced  to  one  week ;  and,  in 
case  of  aggravating  circumstances,  the  condemned  can  be  placed  under 
the  surveillance  of  the  police. 

A  more  severe  punishment — not  less  than  three  months'  imprison- 
ment— is  pronounced  in  the  following  cases : 

When  agricultural  instruments  and  animals  employed  in  agriculture, 
or  gathered  crops,  are  stolen  from  fields,  meadows  or  gardens ;  when 
wood,  prepared  for  burning  or  for  building  purposes,  is  stolen  from  the 
forest,  or  from  the  place  of  deposit ;  when  a  person  who  serves  for 
wages,  or  for  board,  steals  in  the  house,  or  a  workman  steals  in  the 
shop  of  the  master ;  lastly,  when  a  tavern  keeper,  or  servant  of  the  same, 
steals  the  effects  of  a  lodger,  or  when  the  lodger  steals  while  in  the 
house. 

The  highest  punishment — hard  labor,  not  to  exceed  ten  years,  and 
surveillance  of  the  police — is  pronounced  in  the  following  cases: 

When  objects  destined  to  the  service  of  religion  are  stolen ;  when 
theft  is  committed,  either  by  night,  or  by  two  or  more  persons  in  an 
inhabited  house ;  when  theft  is  committed  in  a  building  or  enclosed 
place,  by  means  of  breaking  in,  or  climbing  over,  or  when  false  keys 
are  employed  to  enter;  when  traveling  effects,  or  objects  which  are 
destined  to  be  transported,  are  stolen  on  a  public  street,  or  in  a  build- 
ing of  the  post  or  railroad,  by  cutting  away  or  loosening  the  objects 
serving  to  secure  the  same,  or  by  the  use  of  false  keys ;  when  objects  are 
stolen  from  a  weak-minded  person,  or  child  under  twelve  years ;  when 
the  thief,  or  one  of  the  accomplices  is  armed ;  when  two  or  more  per- 
sons co-operate  as  instigators  or  participators,  who  have  associated  for 
the  continued  exercise  of  robbery  or  theft;  lastly,  when  objects  ex- 
posed to  loss  at  a  fire  or  inundation  are  stolen. 
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Whoever  has  already  been  condemned  twice  or  oftener  on  account 
of  theft  or  robbery,  is,  in  case  of  conviction  for  simple  theft,  condemned 
to  hard  labor  of  at  most  fiftieen  years,  and  in  case  of  an  aggravated 
theft,  it  can  reach  twenty  years.  This  augmentation  of  punishment  is 
not  applicable  when  ten  years  have  elapsed  since  the  time  when  the 
punishment  of  the  crime  or  misdemeanor  last  committed  is  expiated  or 
remitted. 

Embezzlement  is  the  alienation,  pawning,  consumption,  or  removal 
of  the  personal  property  of  another  by  those  to  whom  the  same  is 
intrusted  with  the  obligation  of  restitution,  or  by  those  who  have  found 
or  accidentally  become  in  possession  of  the  same.  Embezzlement  to 
the  prejudice  of  children  or  spouse  is  not  punished.  A  theft  or  em- 
bezzlement from  parent  or  grandparent,  stepparents  or  stepchildren, 
brother  and  sister,  adoptive  parents,  tutors,  or  guardians,  are  only 
prosecuted  on  the  complaint  of  the  injured  party. 

Hohbery  and  JExtortion,  A  robbery  is  a  theft  accompanied  by  force, 
or  violence  exercised  by  a  thief  seized  immediately  after  the  act,  in 
order  to  save  the  stolen  objects.  It  is  punished  in  ordinary  cases  by 
hard  labor  from  five  to  fifteen  years,  and  surveillance  of  the  police;  if 
there  are  aggravating  circumstances,  the  punishment  is  from  ten  to 
twenty  years,  or  for  life.  Those  which  subject  the  author  to  the  first 
punishment,  are  the  bearing  arms,  the  co-operation  of  several  persons, 
as  originators  or  assistants,  and  the  committing  the  crime  on  a  public 
place  or  road.  The  severest  punishment  is  incurred  when  the  robber 
has  been  already  sentenced  by  a  Prussian  court  on  account  of  this  crime; 
when  a  person  is  tortured  or  mutilated,  or  deprived  of  an  organ,  or 
deprived  by  ill  treatment  of  ability  to  labor  for  a  longer 'term  than 
twenty  days. 

The  punishment  of  extortion  is  imprisonment  for  not  more  than  three 
months,  and  temporary  interdiction  of  civic  rights ;  surveillance  of  the 
police  can  also  be  added.  The  imprisonment  is  changed  to  hard  labor 
from  two  to  five  years,  when  the  threatened  crime  is  murder,  arson,  or 
causing  inundation.  This  offense  is  regarded  as  robbery  when  the 
menace  is  accompanied  with  danger  to  life  or  limb,  or  with  violence. 

JReceiving  Stolen  Goods,  The  purchase,  taking  in  pawn,  or  secreting 
of  objects  known  to  be  stolen,  embezzled,  or  procured  by  means  of 
another  crime  or  misdemeanor,  or  the  favoring,  for  gain,  of  persons 
who  have  committed  such  offenses,  is  punished  by  imprisonment  of  not 
more  than  one  month ;  if  there  are  extenuating  circumstances,  it  can 
be  reduced  to  one  week,  and  temporary  interdiction  of  the  exercise  of 
civil  rights.  The  judge  can  also  condenm  to  the  surveillance  of  the 
police.  The  receiving  of  goods  obtained  by  robbery,  or  the  protection 
afforded  to  robbers,  is  punished  by  hard  labor  froi^  two  to  ten  years, 
and  the  being  placed  under  the  surveillance  of  the  police. 
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RrofeBBional  receiving  is  punished  bj  hard  labor  from  two  to  fifteen 
years,  which  penalty  is  also  pronounced  against  those  who  have  been 
condemned,  once  or  oftener,  for  the  same  crime  by  a  Prussian  court. 

JFi'aud.  The  fraud  criminally  punishable  is  the  injury  to  the  property 
of  another,  with  intent  to  gain,  by  leading  into  error,  by  making  false 
allegations,  or  disguising,  or  concealing  the  truth.  The  punishment 
for  this  crime,  and  for  the  attempt,  is  a  fine  from  50  to  1,000  thalers, 
imprisonment  from  one  month  to  five  years,  and  temporary  interdiction 
of  the  exercise  of  civic  rights.  When  there  are  extenuating  circum- 
stances, the  penalty  can  be  reduced  to  one  weeVs  imprisonment,  or  to 
a  fine  of  five  thalers ;  if  there  are  aggravatmg  circumstances,  provided 
for  by  the  laws,  the  minimum  of  imprisonment  is  three  months.  Hie 
severest  aggravation  (which  can  be  punished  by  hard  labor  from  two  to 
ten  years,  and  by  fine  of  from  100  to  2,000  thalers),  is  the  setting  fire 
to  insured  property,*  or  the  wrecking  a  ship  to  gain  the  insurance  on 
it  or  its  cargo. 

JBreach  of  Thist.  A  breach  of  trust  is  punishable,  where  tutors, 
guardians,  administrators  of  charitable  institutions  cause  injury,  inten- 
tionally, to  the  persons  confided  to  them,  and  when  brokers,  or  any  of 
those  persons  who  have  a  particular  license  from  the  authorities  to  carry 
on  their  business,  knowingly  do  injury  to  those  whose  affiiirs  they  have 
charge  of  in  the  business  confided  to  them.  The  punishment  is  im- 
prisonment of  not  less  than  three  months,  and  temporary  interdiction 
of  the  exercise  of  civil  rights ;  in  case  of  its  being  done  for  gain,  a 
fine  of  from  50  to  1,000  thalers  is  added. 

Counterfeiting  Documente,  Whoever  falsifies  a  document,  or  counter- 
feits one,  and  makes  use  of  the  same  to  deceive,  is  punished  by  hard 
labor  of  at  most  five  years,  and  a  fine  from  50  to  1,000  thalers. 

The  same  punishment  is  awarded  against  him  who,  contrary  to  the 
will  of  the  signer,  makes  a  declaration  or  obligation  over  a  signature 
with  intent  to  cause  him  prejudice,  and  against  him  who  knowingly 
makes  use  of  a  false  or  counterfeit  document.  If  there  are  aggravating 
circumstances,  such  as  the  falsification  of  public  papers,  acts  or  regis- 
ters, wills,  and  bills  of  exchange,  the  penalty  is  hard  labor  from  two  to 
ten  years,  and  fine  from  100  to  2,000  thalers. 

The  falsifying  or  counterfeiting  of  stamped  paper,  or  postage  stamps, 
is  punished  by  imprisonment  from  three  months  to  five  years. 

The  falsifying  or  counterfeiting  a  passport  is  punished  by  imprison- 
ment from  one  week  to  three  months,  and,  of  an  official  certificate,  by 
imprisonment  from  two  weeks  to  six  months. 


*  The  PrasBian  code  dtlTen  trom  other  oodes  in  the  appreciation  of  this  offenae,  which 
by  them  is  declared  a  separate  crime — arson. 
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Sankruptcy,  Fraudolent  bankraptcy  is  the  suspenBion  of  payxnent  by 
merchants  and  tradesmen,  ship-owners,  and  mannfacturers,  -when  they 
have  secreted  or  set  aside  the  whole  or  a  part  of  their  fortune ;  when 
they  have  declared  debts  and  engagements  which  do  not  exist ;  when 
they  have  Mled  to  keep  their  commercial  books,  with  the  intention  of 
doing  injury  to  their  creditors ;  or  when,  for  the  same  purpose,  they 
have  secreted  or  destroyed  their  books.  The  punishment  is  hard  labor 
from  two  to  fifleen  years ;  when  there  are  extenuating  circumstances, 
it  is  reduced  to  imprisonment  for  not  less  than  three  months. 

Simple  bankrupty  is  punished  with  imprisonment  not  to  exceed  two 
years.  It  consists  in  extreme  negligence  in  conducting  business,  and  in 
the  manner  of  living ;  without,  as  in  fraudulent  bankruptcy,  the  inten- 
tion to  deceive. 

JPuniahcMe  sel/iahness.  Punishable  selfishness  includes  a  long  list  of 
offenses,  of  which  the  principal  are :  usury ;  professional  pawnbrokery ; 
professional  gambling ;  the  keeping  gambling  houses ;  the  undertaking 
a  lottery  without  permission  of  the  authorities ;  fishing  in  the  waters 
of  another ;  hunting  or  shooting  on  the  grounds  or  district  of  another ; 
lastly,  the  opening  of  sealed  letters,  or  documents,  without  having  the 
right  to  do  so. 

In  all  these  various  cases,  the  penalties  are  imprisonment  or  fine. 

Injuries  to  another^ a  property.  Whoever  intentionally  and  unjustly 
injures  or  deranges  the  property  of  another,  is  punished  with  imprison- 
ment, not  to  exceed  two  years ;  and  if  there  are  extenuating  circum- 
stances, by  a  fine  not  to  exceed  50  thalers.  When  there  are  aggravating 
circumstances,  on  account  of  the  nature  of  the  damaged  objects,  the 
minimum  of  the  imprisonment  is  fourteen  days,  and  in  some  cases,  a 
maximum  of  two  months.  When  several  persons  are  associated  for 
this  purpose,  they  are  punished  by  hard  labor  from  two  to  fifleen  years. 

Offenses  of  a  generally  dangerous  character.  Crimes  and  misde- 
meanors of  a  generally  dangerous  character  are :  arson ;  the  destruction 
of  buildings  by  the  use  of  powder,  or  other  explosive  substances ;  the 
causing  an  inundation;  injqries  to  railroads,  telegraphs,  or  other  means 
of  conmiunication ;  the  poisoning  of  springs,  &c.,  &q. 

In  all  these  cases,  if  loss  of  life  is  a  consequence,  the  punishment  of 
death  is  pronounced ;  when  not,  the  penalty  is  hard  labor  for  life,  or 
for  a  term  of  years ;  when  without  criminal  intention,  the  punishment 
is  imprisonment. 

To  this  kind  of  offense  belongs  the  non-fulfilling,  in  time  of  war,  of 
an  engagement  to  deliver  subsistence  for  the  army,  or  of  provisions  for 
relieving^distress,  in  times  of  scarcity.  The  punishment  for  which  is 
imprisonment  for  not  less ^ than  six  months;  and,  in  cases  of  simple 
negligence  only,  not  to  exceed  two  years. 
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Offenses  lypubUc  offieers.  A  public  officer  who  receives  a  bribe  or 
other  advantage,  or  who  stipalates  to  violate  the  daties  of  his  office, 
or  perform  an  act  which  he  is  duly  bound  to  perform  gratuitously,  is 
punished  in  the  first  case  by  hard  labor  from  two  to  ten  yeai*s ;  or  if 
there  are  extenuating  circumstances,  by  imprisonment  for  not  less  than 
six  months,  and  temporary  interdiction  of  civil  rights ;  in  the  latter 
cases,  by  imprisonment  of  not  more  than  six  months,  or  fine.  The 
officer  can  also  be  temporarily  suspended  from  his  office. 

Besides  the  case  of  bribery,  there  are  other  high  grades  of  abuse  of 
authority;  the  iatentional  injustice  of  a  judge;  the  employing  of  coer- 
cive measures  against  an  accused  in  penal  procedure,  in  order  to  pro- 
voke a  confession  or  declaration ;  the  execution  of  a  punishment  which 
is  contrary  to  the  laws ;  the  misuse,  or  falsification  of  public  documents, 
by  those  who  give  authenticity  to  the  same.  In  aU  other  cases,  im- 
prisonment alone  is  pronounced. 

PABTin.  coimuvisirnoNS. 

This  last  part  of  the  Prussian  code  is  divided  into  four  chapters.  The 
first  treats  of  the  punishment  of  contraventions  in  general.  The  second 
treats  of  contraventions  in  respect  to  the  security  of  the  State,  and  public 
order.  The  third,  of  contraventions  in  respect  to  personal  security, 
honor,  and  freedom ;  and  lastly,  the  fourth  chapter  treats  of  offenses 
of  this  denomination  against  property. 

In  general  only  such  actions  are  to  be  punished  as  contraventions 
which  are  so  declared  by  the  laws,  or  the  regulations  of  the  authorities. 
The  legal  punishments  are :  the  police  imprisonment^  which  consists  in 
simple  deprivation  of  liberty  of  not  less  than  one  day  or  more  than  six 
weeks ;  and  fine  from  ten  silbergroschen*  to  fifty  thalers,  and  the  con- 
fiscation of  certain  objects.  In  case  of  insolvency  of  the  offender,  the 
fine  is  changed  to  imprisonment;  one  day  counting  for  from  ten  silver 
groschen  to  two  thalers. 

The  attempt  at  a  contravention  is  not  punishable. 

The  limitation  for  contraventions  is  in  three  months,  with  the  excep- 
tion of  the  case  of  insult,  which  extends  to  six  months. 

Contraventions  in  respect  to  the  security  of  the  State,  and  of  public 
order,  are  punished  by  fine  or  imprisonment.  To  this  class  belongs  a 
long  list  of  offenses,  which  consist  in  actions  without  criminal  intention, 
which  threaten  the  well-being  of  the  State ;  such  as  the  secretly  collect- 
ing of  arms  or  munitions,  the  founding  of  certain  associations  without 
the  assent  of  the  authorities ;  the  refusal  of  assistance  in  case  of  public 
danger  or  necessity ;  the  disturbance  of  Sunday  and  religious  or  public 
holiday ;  the  making  indecent  noises  in  the  streets ;  the  public  iU  treat- 

*  Twenty-three  cents — ^Thirty  silbergroschen  make  one  thaler. 
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ment  of  animals;  lastly  the  carrying  on  of  games  of  chance  on  the 
pablic  places.  The  same  punishment  is  pronounced  for  beggary,  and 
against  the  person  who  compels  children  to  beg ;  whoever  remuns  in 
a  tayem  or  place  of  pablic  amusement  longer  than  is  allowed  by  the 
laws,  after  being  directed  to  leave  by  the  proprietor  or  police  officer,  is 
punished  by  a  fine  not  exceeding  five  thalers.  The  landlord  is  punished 
with  a  fine,  not  to  exceed  twenty  thalers,  or  imprbonment,  not  to  exceed 
fourteen  days,  when  he  does  not  seek  to  hinder  his  guests  from  keeping 
late  hours. 

Insult  is  punished,  on  the  complaint  of  the  person  insulted,  with  a 
fine,  not  exceeding  fifty  thalers,  or  imprisonment,  not  exceeding  six 
weeks;  in  the  cases  of  disturbing  security,  convenience,  cleanliness, 
and  quiet  in  the  public  streets  or  squares ;  in  cases  where  the  danger 
to  public  security  is  great,  as  in  the  case  of  the  preparing  or  sale  of 
poisons  or  medicaments;  the  manufacture  and  having  in  possession 
inflammable  or  explosive  substances,  the  opening  of  cellars,  pits,  or 
cisterns  on  the  public  streets  without  taking  the  proper  precautionary 
measures ;  the  non-observance  of  the  public  regulations  respecting  the 
reparation  or  destruction  of  dilapidated  buildings.  The  same  punish- 
ment is  pronounced  against  the  person  who  enters  the  dwelling  of 
another  without  right,  and  refuses  to  depart  when  summoned  to  do  so ; 
him  who  sets  dogs  on  persons,  who  throw  stones  or  other  hard  or  foul 
objects  at  others. 

Whoever,  by  an  action  without  criminal  intention,  injures  or  threatens 
to  injure  the  property  of  another  is  punished  with  a  fine,  not  exceeding 
twenty  thalers,  or  imprisonment,  not  exceeding  fourteen  days ;  in  par- 
ticularly aggravating  circumstances  the  maximum  of  fifty  thalers  or 
imprisonment  for  six  weeks  can  be  pronounced. 

PEUEEBAOH'S  PENAL  CODE  FOE  BAVAEIA. 

(Strafgeseibuch.) 

Bavaria,  in  common  with  other  German  states,  was  for  a  long  time 
governed,  as  to  its  law  of  crimes  and  criminal  procedure,  by  the  cele- 
brated statutes  of  Chas.  V,  known  as  the  Caroliiia  Criminalis.  The 
preparation  of  this  system  of  law  was  commenced  in  1498,  and  the 
system  itself  was  completed  and  adopted  as  law  in  1532.  This  code 
was  not  so  much  devoted  to  criminal  law  as  to  procedure,  being  called, 
in  its  preface,  ^'  a  simple  instruction  for  unlearned  judges  to  teach  them 
how  to  proceed  in  criminal  cases."  It,  however,  gave  definitions  of 
the  graver  crimes,  and  prescribed  their  punishment. 

The  Carolina  Criminalis  continued  in  force  for  a  long  time.  Modi- 
fications were,  however,  introduced,  differing  in  the  different  states 
composing  the  empire,  until  at  last  a  great  number  of  penal  codes  grew 
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into  existence,  even  the  smallest  states  haying  codes  of  their  own.  The 
Carolina  Criminalism  the  source  and  origin  of  all,  has  thus,  though 
never  formally  repealed,  become  yirtually  abolished. 

The  most  important  of  the  German  codes  which  are  above  described 
as  having  grown  up  to  replace  the  Carolina  Criminalism  is  a  code  pre- 
pared for  Bavaria  by  the  famous  Grerman  jurist,  Feuerbach.  It  w^ 
originally  promulgated  in  1813.  It  is  no  longer  in  force  in  its  original 
form;  but  as  it  became  the  parent  of  many  systems  of  penal  law 
adopted  in  the  neighboring  states,  it  is  here  described  as  it  originally 
stood,  disregarding  the  subsequent  modifications  of  penal  law  which 
have  been  made  in,  but  are  peculiar  to,  Bavaria. 

A  distinguishing  feature  of  Feuerbach's  code  is  the  distinctness  of 
his  definitions  of  crimes.  He  arranged  in  distinct  classes  all  kinds 
of  criminal  actions,  distinguished  each  class  from  others  by  fixed  defini- 
tions, marked  strict  boundaries  to  the  sphere  of  each  crime,  and 
employed  language  which  is  simple  and  free  from  ambiguity.  Some 
of  the  codes  framed  in  other  states  upon  the  basis  of  Feuerbach's,  are, 
however,  regarded  as  superior  to  his  in  execution,  having  less  the  style 
of  a  compendium  than  his,  and  being  composed  in  language  more 
appropriate  to  a  law. 

Another  peculiar  feature  is  the  theory  of  punishment  adopted.  The 
principle  which  underlies  the  system  is,  that  punishment  ought  to  be 
more  severe  in  proportion  as  the  temptation  to  commit  the  offense  was 
powei*ful ;  so  that  in  general  the  punishment  shall  involve  a  greater 
evil  than  the  offender  would  have  experienced  by  resisting  the  tempta- 
tion. This  view  leads  to  some  results  which,  to  those  trained  under  a 
different  system,  appear  unadvisable ;  thus,  for  example,  a  thief  who 
had  a  powerful  and  preponderating  temptation  to  steal,  is  more  severely 
punished  than  a  parricide  who  acted  without  such  inducements  and 
temptations  as  influenced  the  thief. 

The  Bavarian  code  (of  Feuerbach)  is  divided  into  two  parts ;  the 
first  treats  of  crimes  and  misdemeanors ;  the  second  of  procedure. 

Part  I  is  divided  into  three  books. 

The  first  book  is  divided  into  five  chapters,  and  gives  the  general 
provisions  concerning  crimes  and  misdemeanors.  The  topics  of  these 
chapters  are :  Punishable  actions,  and  their  various  degrees  of  punish- 
ment ;  the  perpetration  of  crimes,  criminal  intention,  and  the  authorship 
of  crimes ;  criminal  attempts,  criminal  participation,  and  crimes  result- 
ing from  culpable  negligence ;  rules  for  proportioning  of  the  punishment 
to  the  crime  and  its  attendant  circumstances  of  extenuation  or  aggra- 
vation ;  and  the  grounds  for  remitting  punishment. 

The  second  book  treats  of  crimes  and  their  punishments,  in  detail. 
They  are  classified  as  crimes  against  individuals  and  crimes  against  the 
State.    In  the  first  class  are :  crimes  against  human  life ;  personal  in- 
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juries  and  maltreatment ;  theft,  embezzlement,  robbery  and  extortion  ; 
injuries  done  to  property;  fraud ;  and  breach  of  trust.  In  the  second 
are  high  treason,  offenses  against  the  king  or  the  royal  family,  and 
other  crimes  against  the  security  or  existence  of  the  State. 

The  third  book  treats  of  misdemeanors  both  against  persons  and  the 
State,  and  of  the  punishments  which  are  provided  for  them.  To  mis- 
demeanors against  individuals  belong  the  lighter  offenses  against  the 
person ;  and  such  as  theft,  embezzlement,  personal  injuries  under  cer- 
tain circumstances  and  certain  lower  grades  of  breach  of  trust.  To 
misdemeanors  against  the  State  belong  offenses  compromising  the 
honor  of  the  State ;  resistance  to  authorities ;  offenses  against  public 
peace ;  against  public  credit,  and  against  public  propei*ty ;  and  lastly, 
the  particular  misdemeanors  of  public  officers. 

In  this  code,  as  in  the  French  Code  Penal^  punishable  actions  are 
either  crimes,  misdemeanors,  or  contraventions.  Crimes  are  all  offenses, 
which,  by  their  nature  and  gravity,  incur  the  penalties  of  death,  cou- 
iiuement  in  irons,  hard  labor  of  the  iirst  or  second  degree,  impnson- 
ment  in  a  fortress,  deprivation  of  public  office,  or  declaration  of  inca- 
pacity for  all  offices  or  honors  of  State  or  trust.  Misdemeanors  are  all 
offenses,  committed  Avith  or  Avithout  criminal  intention,  which  are  pun- 
ishable with  imprisonment,  flogging,  fine,  and  other  lighter  punishments. 
Contraventions  are  actions  or  omissions,  which,  although  not  causuig 
injury  to  the  rights  of  the  State  or  the  subject,  are  prohibited  or  com- 
manded under  certain  penalties,  because  they  endanger  public  order, 
and  compromise  public  security.  Lighter  offenses,  which  are  referred 
by  particular  laws  to  the  examination  of  the  police  authorities,  who  also 
have  the  punishment  of  them,  come  likewise  under  this  head. 

From  these  definitions,  it  is  easy  to  perceive  that  the  legislator  re- 
cognizes an  offense  as  punishable  only  when  it  is  in  violation  of  an  es- 
sential right  of  the  individual  or  the  State.  The  later  codes  have, 
however,  abandoned  this  fundamental  principle  of  the  Bavarian  code. 

The  punishment  of  death  is  either  simple  or  aggravated.  The  mode 
is  decapitation.  In  the  first  case,  the  criminal  is  led  to  the  place  of 
execution,  clad  in  a  grey  blouse,  and  bare  headed,  with  a  tablet  on  the 
back  and  breast,  inscribed  with  the  name  of  the  crime.  In  the  second, 
the  criminal,  dressed  and  labeled  in  the  same  way,  is  exposed  for  half 
an  hour  in  the  pillory. 

Confinement  in  irons  is  for  life,  and  is  accompanied  by  civil  death. 
The  labor  of  the  prisoner  is  determined  by  the  State.  The  prisouer  is 
fastened  by  a  chain  to  a  heavy  iron  ball. 

The  punishment  of  hard  labor,  of  the  first  degree,  is  either  for  a  defi- 
nite term  of  from  eight  to  twenty  years,  or  for  a  term  not  fixed  by  the 
sentence,  in  which  case,  after  ten  years,  on  evidence  of  repentance  or 
improvement,  the  punishment  is  remitted.     A  judge  can  never  sen- 
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tence  to  hard  labor  for  life.  The  second  degree  of  hard  labor  consists 
of  the  prisoner  being  confined  in  another  and  separate  establishment, 
where  he  is  treated  in  a  milder  manner,  and  his  punishment  is  less 
laborions  than  in  the  first. 

Imprisonment  in  a  fortress  is  of  three  kinds.  The  first  is  substituted 
in  panicnlar  cases  for  imprisonment  in  irons ;  the  second,  for  hard  labor 
of  the  first  degree ;  and  the  third  for  hard  labor  of  the  second  degree. 
Tlie  first  and  second  degrees  of  this  punishment,  as  well  as  of  other 
punishments,  may  be  augmented  hj  confinement  in  dark  dungeons, 
dimination  of  ibod,  flogging,  and  exposure  in  the  pillory. 

In  case  of  flogging,  the  number  o^  lashes  is  named  in  the  sentence, 
and  cannot  exceed  fifty ;  and  they  can  only  be  given  on  the  declaration 
of  a  physician  that  they  will  not  endanger  the  criminal's  life. 

Imprisonment  for  not  exceeding  two  years  takes  place  in  a  local  pri- 
son, or  in  a  fortress,  where  there  is  no  compulsory  labor,  but  where  the 
quantity  of  food  can  be  diminished. 

Whoever  causes  the  condemnation  of  a  criminal  to  be  made  a  re- 
proach to  his  relatives,  may  be  subjected  to  a  penalty  of  from  eight  to 
fourteen  days'  imprisonment. 

Those  persons  are  considered  as  authors  of  a  crime  who  assist  in  its 
execution  by  direct  bodily  strength  of  exertion  ;  who  render  an  assist- 
ance virithout  which  the  crime  could  not  have  been  consummated ;  or 
who  excite  and  provoke  other  persoi^  to  its  commission. 

A  "  coraplot "  is  diflerent  from  these  cases,  and  consists  in  two  or 
more  persons  joining  with  another,  for  a  common  interest,  in  the  com- 
mission of  a  crime ;  and  who  bind  themselves,  by  promises  of  mutual 
assistance,  to  co-operate  in  its  execution. 

Participation  in  the  execution  of  a  crime  incurs  the  same  penalty  as 
the  crime  itself,  although  the  ringleaders  receive  the  severest  punish- 
ment. 

An  accomplice  is  he  who  knowingly  and  intentionally  participates 
,  in  a  crime  resolved  on  by  another,  whether  by  words,  acts,  or  omissions 
to  act,  and  even  when  such  participation  was  not  so  necessary  but  the 
crime  could  have  been  committed  without  it.  The  law  recognizes  and 
determines  three  grades  of  complicity,  according  as  the  co-operation 
or  participation  is  of  more  or  less  importance  in  the  commission  of  a 
crime.  The  punishment  of  an  accomplice  is  regulated  by  that  of  the 
perpetrator.  In  the  third  grade  of  the  crime  of  complicity,  we 
observe  one  of  the  peculiarities  of  the  theory  of  Feuerbach.  The 
persons  who  are  included  in  this  grade,  and  who  are  liable  to  its 
penalty,  are  those  who  fail  to  denounce  a  crime  or  a  misdemeanor,  of 
which  they  have  knowledge,  and  who,  though  not  public  officers,  do 
not  hinder  or  prevent  a  crime  so  far  as  is  possible,  even  by  the  use  of 
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physical  force.    The  receivuig  of  Btolen  goods,  or  the  fayoring  of  the 
escape  of  a  criminal,  is  also  panished  as  a  second  degree  of  complicity. 

Criminal  attempt  consists  in  having  the  intention  to  commit  a  crime, 
and  having  done  anything  in  preparation  or  towards  the  perpetration 
of  the  same.  It  is  either  proximate,  distant,  or  aggravated.  A  proxi- 
mate attempt  is  when  the  criminal  is  present,  and  is  taken  at  the  com- 
mencement of  the  action  by  which  the  crime  or  misdemeanor  would 
have  been  immediately  consammated.  A  distant  attempt  is  when  the 
offender  has  only  assisted  in  certain  acts  which  are  regarded  as  merely 
preparatory  to  the  crime.  An  aggravated  attempt  is  when  the  attempt 
constitutes  in  itself  a  crime  or  misdemeanor.  The  punishment  in  this 
case  is  more  severe  than  the  punishment  of  a  proximate  attempt,  or  of 
the  crime  independently,  even  when  the  punishment  for  this  lastjb 
more  severe  than  that  laid  down  for  attempt.  Criminal  attempt  of 
the  two  first  grades  is  not  punished,  as  in  the  French  code,  with  the 
same  penalty  which  is  attached  to  the  crime  itself;  but  it  is  increased 
or  diminished  in  proportion  as  it  is  distant  or  proximate  to  the  actual 
commission  of  the  crime. 

As  has  been  already  stated,  a  leading  peculiarity  of  Feuerbach's  sys- 
tem is  his  theory  as  to  the  meting  out  of  punishments. 

When  the  law  has  not  defined  the  precise  grade  of  punishment,  it 
must  be  determined  by  the  judge,  always  in  observance  of  the  follow- 
ing principles :  The  punishment  must  be  increased  in  proportion  as 
the  reasons  for  obeying  the  law  are  numerous  and  important ;  as  the 
obligations  violated  by  the  offender  are  great  and  serious ;  as  the  crimi- 
nal is  in  a  condition  clearly  to  know  his  motives  for  the  commission  of 
the  crime ;  as  the  hindrances  to  the  commission  of  the  ciimc  were 
great,  or  as  the  criminal  was  instigated  by  his  own  impulses,  or  by 
external  circumstances ;  as  the  offender,  by  the  continued  practice  of 
bad  manners,  and  the  performance  of  loose  actions,  has  become  intract- 
able and  disposed  to  crime ;  and  as  the  lusts  and  passions  manifested 
in  the  commission  of  the  crime  were  dangerous  and  malicious.  On  the 
other  hand,  the  punishments  are  decreased  when  the  offender,  having  * 
an  opportunity  to  commit  a  greater  crime,  restrained  himself  volunta- 
rily to  a  smaller  one ;  when  he  takes  pains  to  prevent  the  consequences 
of  the  crime,  or  voluntarily  to  repair  the  injury  done ;  when  he  volan- 
tarily  delivers  himself  up  to  justice ;  when  at  the  first  or  second 
examination  he  confesses  his  crime ;  or  lastly,  when  he  has  led  to  the 
detection  of  other  criminals,  or  furnished  means  or  opportunity  for 
their  seizure. 

Though  the  crime  is  proven  against  the  accused,  nevertheless,  if  in 
an  important  matter  of  fact,  there  is  an  essential  point  of  the  evidence 
defective,  a  milder  punishment  than  that  prescribed  by  law  is  in- 
fected. 
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Tlie  commission  at  the  same  time  of  several  crimes  is  punished  by 
an  accumulation  of  the  penalties  of  all. 

Repetition  of  a  crime  or  misdemeanor  is  punished  mora  severely 
than  the  original  offense.  It  exists  when  a  person,  aller  having  under- 
gone a  punishment,  repeats  an  offense  similar  to  that  for  which  he  was 
sentenced. 

No  punishment  is  pronounced  against  children  under  eight  years  of 
age,  insane  persons,  idiots,  or  persons  who,  from  melancholy  or  other 
grave  mental  affection,  have  lost  the  use  of  their  judgment ;  those  who 
cannot  judge  of  the  consequences  of  their  actions,  nor  be  sensible  that 
a  penalty  is  attached  to  them ;  those  who,  by  reason  of  weakness  caused 
by  old  age,  have  lost  the  use  of  their  judgment ;  deaf  and  dumb  per- 
sons, so  far  as  they  are  not  regularly  instinicted  in  their  duties ;  those 
who  are  in  incurable  ignorance,  and  have,  therefore,  regarded  their 
actions  as  allowable  and  not  criminal;  those  who  have  committed  a 
criminal  action  under  the  influence  of  physical  force  which  they  could 
not  resist,  or  of  bodily  fear,  such  as  menace  against  life ;  and,  finally, 
those  who  have  resolved  on  committing  a  crime,  and  have  executed  it, 
while  in  a  confused  state  of  mind  or  senses  for  which  they  were  not 
answerable. 

No  crime  exists  for  defending  one's  self,  nor  for  those  who  have 
assisted  in  such  defense.  The  law  provides  for,  and  affixes  penalties  to, 
those  cases  where  the  limits  of  legitimate  defense  are  exceeded. 

In  general  there  is  no  limitation  to  punishments.  If^  however,  the 
criminal  has  not  been  prosecuted  within  a  period  fixed  by  the  law,  and 
if,  meanwhile,  he  has  conducted  himself  irreproachably,  he  is  declared 
exempt  from  punishment. 

The  second  part  of  this  code  is  devoted  to  criminal  procedure. 


PENAL  CODE  OP  SAXE-WEIMAR. 

The  penal  code  of  the  grand  duchy  of  Saxe-Weimer  dates  from  the 
year  1838. 

There  were  no  great  difficulties  to  the  introduction  of  this  code,  nor 
any  important  parliamentary  discussions  on  the  subject,  it  having  been 
founded  on  the  codes  of  the  other  German  states,  which  immediately 
preceded  it,  and  on  the  Prussian  project.  It  is  not  without  interest  to 
remark,  that  the  code  of  this  state,  which  numbers  the  population  of  a 
second-rate  city  of  the  United  States,  commences  with  principles  of 
international  law.  It  proclaims  that  not  only  the  inhabitants  of  this 
grand  duchy,  but  also  that  the  Saxe-  Weimarera  who  have,  in  foreign 
parts,  committed  an  action  which  is  high  treason  against  the  grand 
duchy,  or  the  ducal  family,  or  on  account  of  an  action  which  is  com- 
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mitted  without  the  limits  of  the  state,  in  order  to  defraud  the  laws  of 
the  same,  are  subject  to  the  prescriptions  of  this  code. 

A  very  original  prescription  of  this  body  of  laws  is,  that  the  punish- 
ments are  pronounced  not  only  on  account  of  violation  of  the  letter^  but 
also  on  account  of  violation  of  the  spirit  of  the  law.  All  other  exist- 
ing  codes  forbid  analogy  in  the  interpretation  of  penal  law,  and  admit 
only  the  strict  application  of  the  text. 

The  punishments  admissible  in  Saxe- Weimar,  are :  Death ;  confine- 
ment in  irons ;  hard  labor  of  first  and  second  degrees ;  confinement  in 
a  foitress;  infamy  and  degradation;  flogging;  imprisonment  in  a 
fortress ;  fine.  In  the  execution  of  these  punishments,  the  same  regu- 
lations  are  observed  as  in  the  Bavarian  code,  already  described.  The 
provisions  of  this  code  are  so  far  copied  from  the  Bavarian,  throughout, 
as  to  render  further  details  unnecessary. 

PENAL  CODE  OF  BADEK 

This  code  was  promulgated  March  6th,  1846.  It  is  divided  into  two 
parts :  the  first  treats  of  offenses  and  their  punishments  in  general ;  the 
second,  of  individual  offenses  and  their  penalties. 

The  division  of  offenses  into  crimes,  misdemeanors,  and  contraven- 
tions, employed  in  the  Code  Penal,  and  most  of  the  other  codes  of 
Europe,  is  not  adopted  in  that  of  Baden.  Offenses  are  neither  defined 
nor  graduated.  The  first  article  merely  bears  the  title  ^^punish(Me 
actioTis,^^  and  provides  that  the  commission  or  omission  of  an  action  ia 
only  punishable  when  the  law  prescribes  a  penalty  for  the  same. 

There  are  two  classes  of  punishments ;  criminal  and  civil. 

The  criminal  punishments  are :  Capital  punishment ;  hard  labor  for 
life ;  hard  labor  for  a  tei*m  of  not  less  than  three  nor  more  than  twenty 
years,  and  deprivation  of  office.  The  citizens  of  Baden  who  are  sen- 
tenced to  hard  labor,  and  those  who  are  particularly  dangerous  to  pub- 
lic security,  may,  on  coming  out  of  prison,  be  placed  under  the  surveil- 
lance of  the  police  for  a  term  of  from  one  to  five  years.  An  individual 
receiving  this  punishment  cannot  leave  his  house,  or  place  of  residence 
given  to  him  by  the  authorities,  over  night,  and  is  subjected  to  house- 
searchings  at  the  discretion  of  the  police  or  judicial  authorities. 

The  civil  punishments  are :  Confinement  in  a  house  of  correction  or 
fortification,  from  six  months  to  two  years;  imprisonment;  removal 
from  ofiice  with  the  capability  of  being  restored  again  after  three  years; 
loss  of  license  to  exercise  certain  professions ;  fine  not  to  exceed,  as  a 
rule,  1,000  guildens;*  confiscation  of  certain  objects,  and  judicial 
admonition.    Imprisonment  can  be  aggravated  in  certain  grave  cases, 

*  The  guilden  is  fort^  cents. 
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by  solitary  confinement  of  not  more  than  two  months  duration ;  by 
confinement  in  the  dark,  not  to  exceed  four  days;  short  diet,  of  biead 
and  water,  or  bread  and  warm  gruel,  not  longer  than  seven  days,  which 
cannot  be  consecutive ;  lastly,  by  being  put  in  chains  for  a  period  not 
to  exceed  four  weeks. 

Attempts  to  commit  crimes  receive  a  milder  punishment  than  com- 
plete perpetration;  and  a  distinction  is  observed  between  dilSerent 
classes  of  attempts.  If  all  has  been  accomplished  necessary  to  the  corn- 
summation  of  the  ofifunse,  which,  however,  has  been  impeded  by  some 
circumstance  independent  of  the  will  of  the  criminal,  the  punishment  is 
considerably  more  severe  than  when  this  is  not  the  case. 

The  originators  cf  an  offense  are  not  alone  those  who  have  accom- 
plished it  by  deeds,  but  those  who  have  decided  on,  or  incited  to  the 
same.  When  the  perpetration  of  the  offense  does  not  depend  on  the 
influence  of  the  counselor,  however,  he  is  punished  less  severely  than 
the  perpetrator,  but  receives  the  same  penalty  as  the  accomplice. 

An  accomplice  is  he  who  knowingly  facilitates  or  furthers  the  offense 
of  another.  The  punishment  for  this  grade  of  guilt  is  less  than  for  the 
originator  or  perpetrator ;  the  punishment  of  death  is  changed  to  hard 
labor  for  life,  or  for  a  term  of  years;  in  all  other  cases  the  minimum  of 
the  punishments  inflicted  on  the  ringleader,  or  the  next  lower  grade  of 
penalty,  is  incurred.  Rendering  aid  and  comfort  to  a  cnminal  afler 
the  act,  is  punishable,  regard  being  had  in  adjusting  the  penalty  to  the 
importance  and  motives  of  the  principal  crime. 

The  system  of  aggravating  and  extenuating  circumstances,  which  is 
according  to  Feuerbach's  theory,  is  interesting.  The  punishment  is  ag- 
gravcUed  in  proportion  as  the  reasons  for  committing  the  offense  were 
more  numerous  and  important ;  as  the  obstacles  and  dangers  in  the  way 
of  the  execution  were  great ;  as  the  external  incentives  to  the  offense 
were  small  or  insignificant;  and  as  the  offender  by  his  former  man- 
ner of  living  had  manifested  inamorality  and  perversity.  The  punish- 
ment is  mUigcUed  when  the  offender  was  not  aware  of  the  result  of  the 
act  or  the  extent  of  the  punishment  of  the  same ;  when  led  to  commit 
the  offense  either  by  necessity,  persuasion,  deceit,  reduction,  order,  or 
menace ;  when  he  Avas  in  a  state  of  great  mental  excitement ;  when  he 
has  led  an  irreproachable  life ;  when,  under  the  influence  of  repentance, 
he  has  sought  to  hinder  the  injurious  consequences  of  the  punishable 
action ;  and  when  he  has  himself  given  information  of  his  offense  to  the 
authorities. 

There  is  no  punishment  for  an  offense  committed  when  the  exercise 
of  a  free  will  or  the  knowledge  of  the  penalty  of  the  offense  was  want- 
ing, or  when  in  ignorance  of  the  facts  which  make  an  action  punishable, 
or  which  increase  the  penalty  of  the  same.  Children  under  twelve 
years  old  are  not  held  accountable  for  offenses ;  those  from  twelve  to 
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sixteen  years  old  are  only  punished  when  they  have  acted  with  discern- 
inent,  and  then  with  a  miider  penalty  than  that  inflicted  on  those  of 
riper  years. 

Sell-defense,  in  case  of  imminent  danger  to  one's  life,  or  to  one's 
property,  or  defense  of  a  near  relation  whose  life  is  in  danger,  is  not 
punished  when  thereby  an  action  is  committed  which  in  other  cases 
would  I'eceive  punishment. 

When  several  offenses  are  committed  by  the  same  party,  the  severest 
of  the  pimishments  incurred  is  inflicted,  with  augmentation  in  propor- 
tion to  the  nature  and  number  of  the  oflenses. 

The  term  of  limitation  for  those  oflenses  which  incur  capital  punish- 
ment, or  hard  labor,  is  twenty  years;  for  other  oflenses  ten  years;  ^or 
those  ofl*enses  which  ai*e  prosecuted  on  the  demand  of  the  injm*ed  party, 
two  yeara. 

PENAL  CODE  OF  AUSTEIA. 

This  code  was  promulgated  by  imperial  patent,  May  27,  1852.  It 
applies  to  all  the  states  of  the  monarchy,  with  the  exception  of  the 
military  frontiers.  It  was  accompanied  by  laws  defining  the  jurisdic- 
tion of  courts,  and  regulating  some  matters  of  procedure ;  also,  by  a 
proclamation  of  the  emperor,  laying  down  principles  to  govern  the 
appUcation  of  the  penal  code  and  accompanying  laws.  Provision  was 
made  that  from  the  &ay  when  the  code  should  take  efiect,  no  oflenses 
should  be  prosecuted,  other  than  such  as  were  defined  in  the  code ; 
except  that  for  actions  committed  before  that  time,  the  code  should 
only  be  applied  when  the  punishments  prescribed  by  it  were  not 
severer  than  those  of  the  former  law. 

A  great  diflerence,  both  in  system  and  classification,  is  to  be  remarked 
between  this  and  the  other  codes  which  have  been  given.  The  Aus- 
tnan  code  does  not  commence  with  preliminary  and  general  principles, 
but  is  divided  into  two  parts,  which  contain  the  special  laws  on  pun- 
ishable actions,  and  their  penalties.  The  first  part  treats  of  crimes ; 
the  second  part  of  misdemeanors  and  contraventions.  The  Austrian 
code  has  thus  adopted  the  classification  of  offenses  employed  in  that  of 
France,  although  this  classification  is  not  recognized  by  any  special 
article. 

PABT  I.  CBIMSS. 

This  part  is  divided  into  twenty-nine  chapters,  of  the  contents  of 
which  the  following  is  a  compend : 

Crime  generally.  The  first  thing  to  be  sought  for  to  prove  the  exist- 
ence of  a  crime  is  criminal  intention ;  it  exists,  not  only  when,  before 
*or  during  the  commission  of  the  crime,  the  injury,  which  is  the  conse- 
quence of  the  crime,  was  intended ;  but  also  when,  owing  to  another 
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evil  intention,  something  was  undertaken  or  omitted,  in  which  the 
injury  caused  by  the  same  has  resulted,  or  can  easily  result,  as  a  con- 
sequence of  the  action.  No  crime,  therefore,  exists  when  the  actor  is 
totally  deprived  of  reason,  or  when  he  commits  the  deed  in  a  moment 
of  temporary  insanity ;  when  he  is  in  a  condition  of  complete  dnmk- 
enness,  or  any  other  confusion  of  the  senses ;  when  he  is  under  four- 
teen years  old;  when,  through  eri'or,  he  cannot  see  a  crime  in  the 
action ;  when  the  evil  consequences  have  resulted  from  accident,  negli- 
gence or  ignorance ;  or,  lastly,  when  the  act  resulted  from  compulsion  by 
superior  force,  or  in  the  exercise  of  self-defense.  The  plea  of  self-de- 
fense is  only  to  be  admitted  when  it  is  to  be  supposed,  in  taking  into 
account  the  person,  time,  place,  kind  of  attack,  or  other  circumstances, 
that  only  the  necessary  means  of  defense  Avere  used,  in  order  to  repel 
an  unjust  attack  on  life,  liberty  or  property;  or,  that  the  bounds  of 
self-defense  were  exceeded  under  the  influence  of  intimidation  or  fear. 

No  one  can  plead  ignorance  of  this  code. 

The  immediate  criminal  is  not  alone  guilty  of  a  crime,  but  also  he 
who,  by  command,  counsel,  instruction,  or  praise,  prepares  the  oflense, 
or  intentionally  has  rendered  assistance  towards  the  execution  of  the 
same,  or  towards  removing  the  obstacles  to  its  commission ;  lastly,  he 
who  has  stipulated  with  the  offender  beforehand  to  give  him  criminal 
assistance  after  the  deed,  or  to  participate  with  him  in  the  gain  arising 
therefrom.  Whoever,  after  the  commission  of  the  crime,  and  without 
preliminary  stipulation,  gives  assistance  to  the  criminal,  or  divides  the 
spoils  with  him,  is  not  equally  guilty,  but  by  those  acts  becomes  guilty 
of  another  and  special  crime.  When  the  law  on  the  press  is  violated, 
the  author,  the  translator,  the  publisher,  and  in  case  the  offending  pub- 
lication is  periodical,  the  editor,  and  generally  all  persons  who  Aape 
co-operated  to  print  or  spread  such  publication,  are  guilty  of  the  same 

crime. 

Criminal  attempt  is  punishable  when  the  criminal  has  committed  an 
action  leading  to  the  commission  of  a  crime,  which  crime,  however,  was 
hindered  by  some  circumstances  independent  of  the  will  of  the  author. 
The  punishment  of  attempt  is,  in  all  cases  in  which  the  law  establishes 
no  particular  exception,  the  same  as  for  the  consummated  crime,  in 
which  case,  nevertheless,  those  extenuating  circumstances  allowed 
in  the  law  are  admitted.  An  attempt  exists,  also,  when  a  person 
endeavors  to  persuade  another  to  a  crime  which  he  does  not  commit. 

Crimes  of  the  press,  on  the  part  of  the  author,  translator,  editor,  and 
publisher,  date  from  the  delivering  the  manuscript  to  be  printed. 

No  one  is  answerable  for  his  thoughts  or  internal  resolutions,  when 
no  external  criminal  action  is  undertaken,  or  nothing  laid  down  in  the 
laws  is  omitted. 
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PunUhmetit  of  crimes.  These  are  the  following: 

Death — this  is  inflicted  by  hanging. 

Confinement  in  a  dungeon — "  JTarAjcr."  There  are  two  grades  of 
this  punishment — ^the  simple  and  the  aggravated. 

Simple  Kerker^  consists  in  confinement  in  a  small  space,  without 
being  put  in  irons,  and  in  subordination  to  the  regulations  introduced 
for  punishments.  In  aggravated  Kerkei\  the  criminal  is  chained  hj 
the  foot ;  and  conversation  with  others  than  his  keepers  is  only  allowed 
under  particular  and  important  circumstances.  The  punishment  of  the 
Kerker  is  inflicted  cither  for  life  or  for  a  term  of  years.  The  term  com- 
mences only  from  the  moment  when  no  appeal  from  the  sentence  is  pos- 
sible. The  punishment  can  be  aggravated  by  diminution  of  food, 
deprivation  of  bed,  isolation  (for  not  longer  than  one  month  uninter- 
ruptedly), and  solitary  confinement  in  a  dark  cell  (for  not  longer  than 
three  days  uninterrnpceuiy). 

Flogging  with  rods  or  whips.  The  flogging  for  youths,  under  eigh- 
teen years  old,  and  for  womeri^  is  with  the  whip ;  for  men,  with  rods. 
The  operation  can  only  be  executed  after  an  opinion  of  the  surgeon  on 
the  power  of  endurance  of  the  criminal.  Nevertheless,  this  punish- 
ment can  never  exceed  thirty  blows,  which  cannot  be  given  in  public 

Lastly,  banishment  after  the  expiration  of  the  term  of  punishment. 

The  legal  consequences  of  every  punishment  on  account  of  crime  are, 
deprivation  of  all  foreign  and  national  decorations ;  the  loss  of  all  pub- 
lic titles  and  academical  honors ;  exclusion  from  the  responsible  publi- 
cation of  a  periodical  magazine  or  paper ;  loss  of  every  public  oflice  or 
service ;  if  a  minister  of  religion,  deprivation  of  titles ;  loss  of  judicial 
dignity  of  oflSce,  or  profession  of  notary  public,  lawyer,  attorney,  or 
barrister ;  and,  lastly,  loss  of  all  pensions. 

The  surveillance  of  the  high  police  is  regulated  by  special  laws.  The 
loss  of  nobility  is  connected  with  the  punishment  of  death,  and  of 
aggravated  Kerker.  To  the  latter  also,  is  annexed  incapacity,  during 
the  term  of  punishment,  to  perform  any  legal  act. 

When  a  criminal  has  committed  diflerent  crimes,  which  are  the 
objects  of  the  same  prosecution,  he  can  only  be  punished  for  that  crime 
which  has  for  penalty  the  severest  punishment,  regard  being  had,  how- 
ever, to  the  other  crimes. 

When  an  Austrian  commits  a  crime  in  a  foreign  land,  he  is,  neverthe- 
less, punished  according  to  the  prescriptions  of  this  code ;  and  when  he 
has  been  already  punished  where  the  crime  was  committed,  he  receives, 
if  that  punishment  was  less  than  laid  down  in  the  laws  of  Austria,  the 
additional  punishment  on  his  return. 

The  crime  of  high  treason,  or  of  counterfeiting  the  obligations,  bank 
notes,  or  coins  of  Austria,  by  a  foreigner,  receives  the  punishment  laid 
down  in  the  code,  when  even  committed  in  another  country. 
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Aggravating  circumstances.  This  code  has  here  followed  very  closely 
the  theory  of  Feuerbach.  The  crime  is  greater  iu  proportion  as  the 
preparations  to  the  same  Avere  more  premeditated;  as  the  injury  caused, 
or  the  danger  connected  with,  the  crime  was  greater ;  or  more  obliga- 
tions were  broken,  and  less  precaution  could  have  been  taken  against 
the  same.  Besides  these  general  aggravating  circumstances,  there  ai*e 
the  following  special  ones:  When  several  crimes  of  different  natures 
are  committed,  or  the  same  crime  be  repeated ;  when  the  criminal  has 
already  been  punished  on  account  of  a  similar  crime ;  Avhen  he  has  se- 
duced others  to  the  crime ;  when  he  has  been  the  exciter,  ringleader,  or 
author  of  a  crime  committed  by  several  persons;  lastly,  when  the 
accused  seeks  to  deceive  the  judge  by  making  false  allegations. 

JExtenuating  circumstances.  These  depend  upon  the  person  of  the 
criminal  or  on  the  nature  of  the  offense.  Those  depending  on  the  per- 
son of  the  criminal,  are  as  follows :  When  he  is  less  than  twenty  yeara 
old ;  when  he  is  of  weak  intellect  or  grossly  ignorant ;  when  he  has  led 
an  irreproachable  life  before  the  commission  of  the  crime ;  when  he  has 
been  induced  to  commit  the  crime  by  another,  or  has  committed  the 
same  under  the  influence  of  fear,  or  intimidation ;  when  he  has  been 
urged  to  the  commission  of  the  crime  by  violent  mental  excitement, 
"  growing  out  of  the  ordinary  feelings  of  man ;"  when  he  has  been 
tempted,  by  good  opportunity,  to  the  conmiission  of  a  crime  suggested 
by  the  imprudence  of  another ;  when  he  has  been  under  tfie  influence 
of  extreme  poverty ;  when  he  has  sought  to  repair  the  injury  caused  by 
the  crime,  or  to  prevent  fuither  injurious  consequences;  when,  at  the 
time  of  its  perpetration,  he  could  easily  have  escaped,  or  remained  un- 
discovered, and  yet  has  informed  against  himself,  and  confessed  the 
crime ;  when  he  has  led  to  the  detection  of  other  criminals,  and  has 
furnished  opportunity  and  means  for  their  seizure;  lastly,  when  he 
has  been  imprisoned  for  a  long  term  on  account  of  unusual  delay  of 
the  preliminary  proceedings  for  which  he  was  not  to  blame. 

The  extenuating  circumstances  on  account  of  the  nature  of  the  ciime 
are  the  three  following :  When  the  contemplated  crime  is  not  consum- 
mated ;  when  the  crime  is  perpetrated  with  voluntary  abstention  from 
the  commission  of  greater  injuries,  for  which  there  was  opportunity ; 
and,  lastly,  when  the  damage  resulting  from  the  crime  is  small,  or  when 
the  injured  pe/son  has  received  full  I'eparation. 

Application  of  aggravating  and  extenuating  circumstances  in  deter- 
mining the  punishments.  Aggravating  circumstances  are  only  taken 
into  account,  in  so  far  as  they  are  not  accompanied  by  extenuating  cir- 
cumstances; just  as  extenuating  circumstances  are  considered  only  in 
as  far  as  they  are  not  accompanied  by  aggravating  circumstances. 

In  case  of  aggravation,  the  nature  of  the  punishment  provided  by 
the  law  cannot  be  altered,  nor  the  maximum  penalty  increased. 
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Thei*e  is  no  aggravation  of  the  punishment  of  death,  or  of  imprison- 
ment for  life. 

In  case  of  extenuating  circumstances,  for  the  crimes  of  which  the 
duration  of  punishment  is  not  fixed  by  law  at  more  than  five  years, 
the  confinement  can  be  modified  to  a  milder  grade,  and  he  legal  dura- 
tion of  the  tei-m  can  be  reduced.  This  mitigation  can  even  be  pro- 
nounced in  favor  of  a  guiltless  family,  when  by  a  longer  duration  of 
the  punishment  it  might  experience  serious  diminution  of  its  means 
of  subsistence. 

Different  Tdnds  of  crime.  Crimes  affect  either  the  common  security, 
in  the  unity  of  the  state  and  in  the  public  confidence,  or  they  affect  the 
security  of  the  individual  in  his  person  or  in  his  property,  liberty,  or 
other  lights. 

Without  entering  into  the  details  of  the  different  classes  of  crimes, 
some  peculiarities  may  be  remarked. 

High  treason.  The  crime  of  high  treason  is  comnutted  when  any  one 
injures  or  endangera  the  person  of  the  Emperor,  in  body,  health,  or 
freedom;  or  when  a  violent  change  in  the  foi*m  of  government  is 
attempted;  or  when  the  separation  of  a  part  of  the  empire,  or  an 
insurrection  or  civil  war  is  aimed  at. 

High  treason  is  committed  when  these  actions  are  directed  against 
the  existence,  integrity,  or  security  of  the  constitution  of  the  Grermau 
confederation.  The  punishment  for  these  ciimes  is  death,  which  is 
executed  upon  the  authors,  ringleaders,  and  accomplices ;  and  which 
is  also  incurred  in  case  of  an  attack  on  the  person  of  the  Emperor, 
when  the  result  sought  for  is  not  attained.  The  intentional  omission 
to  inform  of  a  conspiracy,  for  this  object,  is  punished  with  aggravated 
Kerker  from  five  to  ten  years,  unless  the  information  was  withheld  by 
reason  of  near  relationship  to  the  criminal. 

Whoever  has  become  concerned  in  an  association  of  persons  guilty 
of  high  treason,  but  who,  nevertheless,  through  penitence,  informs 
against  the  members  of  the  same,  and  exposes  their  statutes,  intentions, 
and  undertakings,  at  a  time  when  they  are  still  secret,  and  when  the 
injury  can  be  prevented,  is  not  punished ;  and  his  secrecy  is  not  vio- 
lated. 

Offenses  against  the  sovereign.  Offenses  against  the  sovereign  are 
committed  in  cases  of  personal  insult,  public  invectives,  defamation  or 
derision,  by  prints  or  writings,  or  pictorial  representations.  The  pun- 
ishment in  these  cases  is  aggravated  Kerker  from  one  to  five  years. 
When  these  offenses  are  committed  against  any  other  members  of  the 
imperial  house,  the  punishment  is  simple  Kerker  from  one  to  five  years. 

Disturbance  of  the  public  pea>ce.  The  crime  of  disturbance  of  the 
public  peace  is  committed  by  provoking  others,  by  means  of  printing, 
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writings,  or  pictorial  representations,  to  contempt  or  hatred  against 
the  person  of  the  Emperor,  the  unity  of  the  empire,  the  form  of  gov- 
ernment, or  the  administration  of  the  state ;  by  the  provoking,  in  like 
manner,  to  disobedience,  resistance,  or  insurrection  against  the  laws, 
ordinances,  sentences  of  the  courts,  or  orders  of  other  public  authori- 
ties ;  by  the  refusal  to  pay  taxes ;  and  where  it  is  sought  to  induce  to 
participation  in  these  actions,  or  to  take  part  in  the  same  in  any  manner. 
The  punishment  of  these  crimes  is  aggravated  Kerker  from  one  to  five 
years. 

The  same  punishment  is  inflicted  when  the  action  which  constitutes 
high  treiison  is  undertaken  against  any  state  of  the  German  confede- 
racy, or  the  sovereign  of  the  same ;  or  against  another  foreign  state, 
or  its  chief,  when,  by  law,  or  by  particular  conventions,  this  reciprocity 
is  guaranteed  and  legally  published  in  the  empire  of  Austria.  In  this 
last  case,  when  there  are  aggravating  circumstances,  the  punishment 
of  aggravated  Kerker  from  five  to  ten  years  can  be  inflicted. 

Whoever  seeks  to  discover  circumstances  in  the  military  defense  of 
the  state,  or  in  the  army,  with  the  intention  of  giving  information  of  the 
same  to  the  enemy ;  or  whoever,  in  time  of  peace,  discovers  and  betrays 
the  operations  which  the  state  has  made  for  its  secuiity,  is  punished  as 
a  spy,  according  to  special  military  laws. 

Sedition  and  riot.  Sedition  is  the  uniting  of  several  persons  Avith  the 
intention  of  ofiering  resistance  to  the  authoiities.  The  criminal,  in 
such  cases,  is  equally  guilty,  whether  he  takes  part  in  the  conspiracy 
from  the  beginning,  or  afterwards.  The  punishment  is  Kerker^  which 
can  reach  twenty  years.  When,  by  such  a  conspiracy,  resistance  is 
made  to  the  authorities  which  requires  extraordinary  measures  to 
restore  peace  and  good  order,  it  is  called  riot.  When,  in  this  case, 
martial  law  is  proclaimed,  the  punishment  of  death  is  pronounced 
agauist  the  rioters ;  in  other  cases  the  ringleaders  and  those  exciting 
to  the  riot  are  pimished  with  aggravated  Kerker  from  ten  to  twenty 
years,  and  this  punishment  is  also  applied  in  case  of  a  great  degree  of 
malice  and  danger  to  life.  The  other  rioters  are  punished  with  aggra- 
vated Kerker  from  one  to  five  years,  and,  when  there  are  aggravating 
circumstances,  from  ^ve  to  ten  years. 

Counterfeiting,  The  crime  of  counterfeiting  the  bonds  of  the  state, 
or  other  public  secunties,  or  bank  notes,  is  punished,  for  principals  and 
accomplices,  with  aggravated  Kerker  from  ten  to  twenty  years.  Tlie 
counterfeiting  of  coins  is  punished  with  aggravated  Kerker  from  five 
to  ten  years,  and  when  there  is  particular  danger  or  injury,  from  ten  to 
twenty  years.  When,  nevertheless,  the  counterfeiting  was  obvious 
to  every  one,  the  punishment  is  from  one  to  five  years. 
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Crimes  against  religion.  Among  the  cases  of  crimes  against  religion 
are  the  inducing  a  Christian  to  renounce  his  religion,  and  the  spreading 
doctrines  contrary  to  the  Christian  religion.  The  punishment  for  these 
oifenses  is  aggravated  Kerker  from  one  to  five  years,  and  when  there 
are  aggravating  circumstances,  from  five  to  ten  years. 

Bigamy,  The  punishment  of  bigamy  is  simple  Kerker  fi'om  one  to 
five  years. 

Extinction  of  crimes  and  punishments.  A  crime  is  extinguished, 
either :  By  the  death  of  the  criminal ;  or,  by  his  having  undergone  the 
punishment  of  the  same,  with  the  reservation  of  the  further  conse- 
quences which  have  been  before  mentioned;  or,  by  pardon;  or,  by 
limitation.  The  limitation  for  crimes  punishable  with  Kerker  for  life 
takes  place  after  twenty  years ;  for  crimes  punishable  with  Kerker  from 
ten  to  twenty  years,  after  ten  years;  for  all  other  crimes,  after  five 
years.  The  limitation  is  only  admitted  when  the  criminal  no  longer 
possesses  any  advantage  from  his  crime ;  when  he  has,  as  far  as  possi- 
ble, made  restitution ;  when  he  has  not  fled  from  the  country ;  and, 
lastly,  when  during  the  period  of  limitation  he  has  committed  no  new 
crimes  which  have  death  for  penalty.  After  a  lapse  of  twenty  years, 
aggravated  Kerker  from  ten  to  twenty  years  can  only  be  pronounced. 

PART  11.   MISDEMEANORS   AND    CONTRAVENTIONS. 

Punishments.  The  punishments  for  misdemeanors  and  contraven- 
tions, by  the  Austrian  code,  are :  Fine ;  Confiscation  of  certain  objects ; 
loss  of  certain  rights  and  privileges ;  imprisonment ;  arrest ;  flogging ; 
banishment  from  certain  places;  banishment  from  one  of  the  crown- 
lands  of  the  empire ;  banishment  from  the  monarchy. 

The  punishment  of  imprisonment  is  of  two  grades ;  by  the  first  the 
prisoner  is  confined  in  a  prison  without  being  put  in  irons,  in  Avhich 
case  he  can  provide  his  own  food,  and  can  choose  th^  labor  in  which  he 
is  to  be  employed.  The  imprisonment  of  the  second  grade  is  called 
aggravated.  The  prisoner  in  this  case  is  not  put  in  irons,  but  is  only 
subjected  to  the  ordinary  regulations  of  the  prison  concerning  food  and 
labor.  Besides  these  two  grades  of  imprisonment,  there  is  a  so-called 
"house  arrest,"  which  consists  in  the  obligation,  on  the  part  of  the 
person  so  condemned,  not  to  leave  his  house  under  any  pretext,  under 
penalty  of  expiating  the  remainder  of  his  term  of  "house  arrest** 
in  a  public  prison.  The  court  can  order  a  sentry  to  be  placed  before 
the  house.    The  Arrest  is  from  twenty-four  hours  to  six  months. 

Flogging  of  youths  under  eighteen  years,  and  women,  is  inflicted  with 
whips;  of  others,  with  rods.  The  number  of  the  blows  cannot  exceed 
twenty  for  misdemeanors  and  contraventions. 

Banishment  from  the  monarchy  can  only  be  pronounced  against 
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foreigners.  Banishment  from  a  town  or  state  is  pronounced  for  a  fixed 
or  uncertain  time. 

Imprisonment  can  be  aggravated  by  diminution  of  food ;  hard  labor ; 
deprivation  of  bedding,  not  oflener  than  twice  a  week ;  isolation,  not 
longer  than  fifteen  days ;  solitary  confinement  in  a  dark  cell,  not  longer 
than  twenty-four  hours.  Flogging  is  only  permitted  in  case  of  repeti- 
tion of  ofienses. 

In  general  a  penalty  provided  by  the  law  cannot  be  changed — with 
the  exception  that  when  the  fine  is  beyond  the  resources  of  the  person 
condemned,  or  when,.by  the  duration  of  the  imprisonment,  the  property 
of  the  prisoner  or  of  his  family  can  receive  serious  injury,  in  the  first 
case  the  fine  can  be  changed  to  a  proportional  imprisonment ;  in  the 
second  case  the  term  of  the  imprisonment  can  be  reduced  to  less  than 
the  minimum  term. 

Circumstances  which  aggravate  a  misdemeanor  or  a  contravention. 
These  are :  Continuation  of  the  punishable  action  for  a  long  period ; 
repetition ;  serious  danger  to  others  resulting  from  the  act ;  damage 
caused  by  the  same ;  relationship  between  the  guilty  person  and  the 
one  injured;  seduction  of  yotith  or  other  honest  persons;  giving  per- 
nicious example  to  one's  family ;  causing  public  scandal ;  the  making 
preparations  for  the  criminal  action,  or  removing  obstacles  to  the  exe- 
cution of  the  same ;  authorship  or  ringleadership  of  a  punishable  action 
committed  by  several  persons ;  committing  of  several  misdemeanors  or 
contraventions  of  different  kinds ;  deceiving  the  judge  by  false  st«ite- 
ments  on  the  part  of  the  accused ;  and,  lastly,  misdemeanors  or  con- 
traventions committed  against  public  decency,  by  a  well  educated  or 
"  accomplished  "  person. 

Circumstances  which  extenuate.  These  are  chiefly  the  following: 
Youth ;  weakness  of  intellect,  and  neglected  education ;  former  good 
behavior ;  seduction ;  fright,  or  false  idea  of  dignity ;  violent  excite- 
ment of  mind;  extreme  poverty;  non-consummation  of  the  action; 
taking  less  advantage  than  might  have  been  taken  from  the  action ; 
the  voluntary  abstention  from  causing  greater  damage;  reparation 
of  the  injury  done ;  voluntarily  bringhig  to  light  of  the  deed,  and  expos- 
ing the  accomplices  to  the  same. 

When  several  of  these  extenuating  circumstances  occur  for  the  same 
misdemeanor  or  contravention,  and  when  there  is  reason  to  anticipate 
an  improvement  of  the  guilty  person,  the  imprisonment  can  be  miti- 
gated and  the  time  diminished. 

Classification.  Misdemeanors  and  contraventions  are  either  against 
public  society,  public  establishments,  measures  for  public  safety,  or  the 
functions  of  public  officers,  or  against  the  security  of  individuals,  in 
life,  health,  body,  property,  honor,  and  reputation,  or  other  rights; 
and,  lastly,  against  public  decency. 
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JSetinction  of  Misdemeanors  and  Contraventions.  For  those  misde- 
meanors and  contraventions  which  have  for  maximum  punishment 
arrest  of  the  first  degree,  without  aggravation,  or  a  fine  not  exceeding 
fifty  guilders,  the  time  of  limitation  is  three  months ;  when  arrest  of 
the  first  degree,  with  aggravation,  or  a  fine  not  exceeding  two  hundred 
guilders,  it  is  six  months ;  and  for  all  other  misdemeanors  and  contra- 
ventions, as  well  as  all  cases  where  loss  of  rights  and  privileges  are 
included  in  the  punishment,  the  period  of  limitation  is  one  year. 

PENAL  CODES  OF  SWITZEELAND. 

The  best  Swiss  codes,  among  those  which  nearly  every  canton  pos- 
sesses are :  In  the  canton  of  Lucerne,  the  code  of  1 836 ;  in  Turgau, 
that  of  1841  (this  code  is  copied  from  that  of  Baden)  ;  in  Zurich,  that  of 
1835;  in  Vaud,  that  of  1843;  in  Basle,  that  of  1821  ;  in  Berne,  that 
of  1843.  The  oldest  codes  of  Switzerland  as  those  of  Argna,  of  1804 ; 
and  the  two  codes  of  Saint  Gallen ;  the  Code  Correctionnel  of  1800,  and 
the  Code  Criminel  of  1817;  lastly,  that  of  Tessin,  of  1816. 

These  codes  are  founded,  for  the  most  part,  on  the  penal  code  of 
France,  with  modifications  of  the  Gemian  jurists. 

Most  of  the  cantons  have  also  codified  their  system  of  penal  pro- 
cedure. The  punishments  are  milder,  the  penalty  of  degradation  being 
almost  unknown. 
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The  penal  legislation  of  this  state  is  based  on  the  Fi*ench  Code  Penal, 
In  1839  the  penal  code  now  in  force  in  Sardinia  was  promulgated,  the 
code  of  civil  laws  having  been  in  force  since  1837.  The  object  of  its 
authors  was,  says  the  king,  in  the  proclamation  which  accompanies  it, 
"  the  composition  of  a  penal  code  which  should  be  equal  for  all,  and 
based  on  certain  principles  which  should  furnish  the  magistrate  tlie 
rules  suitable  for  his  guidance  in  the  application  of  the  punishments  ; 
in  according  to  him,  nevertheless,  a  discretionary  power  needed  in 
numerous  circumstances  which  the  law  cannot  provide  for." 

Like  the  Code  Penal  of  France,  a  preliminary  chapter  precedes  the 
first  book,  which  treats  of  punishments  and  general  rules  for  their  exe- 
cution. 

The  second  book  treats  of  crimes  and  misdemeanors. 

The  third  book  treats  of  contraventions  and  their  punishments. 

It  is  in  the  system  of  punishments  that  it  differs  most  from  the  French 
code,  the  penalties  of  civil  death  and  ignominy  not  being  retained ;  the 
interdiction  of  holding  a  public  office  being  the  only  degrading  punish- 
ment.   There  are  two  new  kinds  of  correctional  punishments,  the  Con- 
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fino  and  local  exile.  There  is  also  a  simple  detention  for  offenders  of 
tender  years,  or  having  little  discernment. 

The  Confine  consists  in  the  obligation  imposed  on  the  delinquent  to 
dwell  in  a  designated  commune,  distant  one  and  a  half  myriametres  at 
least  from  the  place  of  the  commission  of  the  misdemeanor,  or  from  the 
commune  where  the  injured  party  resides. 

By  local  exile,  is  understood  the  banishment  from  the  commune  in 
which  the  person  resides,  for  a  distance  of  three  mt/riameires  from  the 
commune  where  the  offense  was  committed,  and  from  the  domicile  of 
the  injured  party. 

There  is  in  tliis  code  a  special  category  of  accessory  punishments, 
not  to  be  found  in  the  French  code ;  they  are,  the  pillory ;  the  apology; 
the  interdiction,  or  suspension  of  the  exercise  of  an  employment  or 
profession,  business  or  art ;  the  surveillance  of  the  police ;  the  submis- 
sion and  the  admonition. 

The  apology  consists  in  the  avowal  of  his  culpability  made  by  the 
delinquent  before  the  judge,  and  the  praying  for  forgiveness,  and 
the  promising  not  to  commit  another  offense. 

The  submission  consists  in  the  promise  made  before  the  judge  either 
not  to  commit  again  the  action  for  which  he  iS  to  be  punished,  or  to 
conform  himself  to  what  has  been  prescribed  io  him. 

By  the  admonition  is  understood  the  censuie  of  the  judge  pronounced 
against  a  person,  on  account  of  illegal  actions,  words,  or  writings,  and 
the  waraing,  that  in  case  of  repetition  he  Tfill  incur  the  severest  punish- 
ment laid  down  in  the  law. 

There  are  some  modifications  of  the  French  law  in  regard  to  eomplir 
city  and  attempt 

The  perpetrators  and  the  acconpplices,  without  whose  co-operation 
the  offense  could  not  have  been  ^mmitted,  receive  the  same  punish- 
ment ;•  whilst  the  other  accomplices  incur  penalties  two  or  three  degrees 

lighter. 

The  attempt  does  not  receive  the  same  punishment  as  the  consum- 
mated offense,  but  the  punishment  is  diminished  from  two  to  three 
degrees  according  as  the  execution  was  more  or  less  distant.  This 
principle  is  observed  for  crimes  and  misdemeanors. 

When  several  crimes  or  misdemeanors  are  committed  by  the  same 
person,  the  principle  is  observed  of  accumulating  all  the  punishments 

when  possible. 

It  is  a  peculiarity  of  this  code,  that  it  admits  of  no  limitation  for  a 
large  number  of  crimes,  such  as  high  treason,  parricide,  poisoning, 
homicide  in  certain  cases,  robbery  accompanied  by  murder,  and  arson. 
When  however,  an  individual  guilty  of  any  of  these  crimes,  excepting 
the  two  first,  is  arrested  twenty  years  after  the  commission  of  the  same, 
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the  punisluQent  for  it  is  diminiBhed  by  one  degree.    There  is  no  limita- 
tion after  condemnation  to  death,  or  hard  labor  for  life. 

These  are  the  principal  points  of  difference  between  the  penal  codes 
of  Sardinia  and  of  France.  The  special  part  resembles  too  nearly  the 
French  code  to  require  an  analysis  oi  it. 

PENAL  CODE  OF  EUSSLA.. 

• 

In  Rnssia  the  oldest  collection  of  penal  laws  is  contained  in  the 
^^Prawda  JRusskaja"  of  the  year  1020.  This  law  continued  in  force 
till  the  general  code,  which  was  promulgated  in  1649,  by  Alexis  Michael- 
ovitch,  and  called  the  "  Uloachenie?^  As  but  a  small  portion  of  this 
code  was  devoted  to  penal  law,  and  that  portion  consisting  of  most 
arbitrary  prescriptions,  a  commission  was  named,  about  the  beginning 
of  the  year  1700,  to  prepare  a  radical  reform  of  the  oiirainal  law,  which, 
imder  Peter  the  Great,  was  employed  with  great  activity  on  this  work. 

The  emperor  promulgated  on  the  1st  of  May,  1846,  the  existing 
penal  code.  The  spirit  of  this  code  may  be  seen  by  the  following 
extract  from  the  impei\al  proclamation  that  announced  its  promulgation. 
**  It  was  necessary  to  introduce  order  and  clearness  in  the  laws,  in  order 
to  guarantee  the  security  and  rights  of  my  well-beloved  subjects.  For 
this  reason.  We  have  earned  general  laws  to  be  prepared,  by  which 
operation,  without  leaving  ^e  fundamental  cases  of  the  national  legis- 
lation, the  existing  laws  are  completed  and  brought  into  conformity 
with  the  social  condition  of  tht  people,  and  the  exigencies  of  usage ;  so 
that  all  infractions  may  be  speciQed  in  a  more  precise  and  satisfactory 
manner  than  is  done  in  the  existii^g  laws,  without  omitting  their  differ- 
ent modifications  or  their  aggravating  and  extenuating  circumstances ; 
in  short,  that  each  misdemeanor  shall  have  a  fixed  penalty  or  repression 
analogous  to  its  nature,  and  proportioned  to  its  culpability,  int  order 
to  interdict,  as  far  as  is  possible,  arbitrariness  in  the  judgment,  and  to 
place  the  criminal  under  the  direct  action  of  the  law  alone. 

^^  The  penal  code  has  been  discussed  and  amended  in  a  special  com- 
mittee, composed  of  the  ministers  of  justice,  the  senators  and  attoiiie^F- 
general,  rectified  aft;er  observations  from  all  the  other  ministries  and 
administration,  and  finally  examined  by  a  commission  taken  from  the 
councfl  of  the  empire,  preparatory  to  being  brought  definitively  before 
the  general  assembly.'' 

This  code,  called  "  Code  of  Capital  and  Correctional  Punishments," 
holds  the  middle  ground  between  a  systematic  code  of  penal  law,  and 
a  simple  revised  collection  of  the  laws  and  statutes  which  had  thereto- 
fore existed.  ^ 

Arrangement  of  the  Rmdan  code.  It  is  divided  into  chapters.  The 
first  chapter  of  this  code  treats  of  general  principles.    In  this  the  co- 
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operation  of  the  German  juristSy  who  were  intrusted  by  the  emperor 
with  the  labor,  is  very  evident.  The  second  chapter  is  devoted  to 
offense*^  against  religion.  The  third  treats  of  high  treason  and  political 
crimes.  The  fourth  treats  of  resistance  against  the  constituted  autho- 
rities. The  fifth  treats  of  prevarication  of  public  functionaries.  The 
sixth  treats  of  contraventions  against  the  regulations  concerning  the 
collection  of  taxes,  and  the  military  service.  The  seventh  treats  of 
contraventions  and  transgressions  against  public  order  and  the  general 
weal.  The  eighth  treats  of  contraventions  and  misdemeanors  against 
life,  health,  honor  and  individual  freedom.  The  ninth  treats  of  contra- 
ventions against  the  fundamental  principles  and  laws  of  family.  The 
tenth  treats  of  contraventions  and  misdemeanors  against  property. 

Ihtnishments.  These  are  either  capital  or  correctional.  Capital  pun- 
ishments are  those  which  admit  of  no  possibility  of  amendment,  or  of 
recovering  the  former  social  position.  They  are  either  privileged  or 
non-privileged.  The  first  are  only  applied  to  the  higher  classes  of  sub- 
jects. 

The  privileged  capital  punishments  are  death,  hard  labor,  ^*  colo- 
nizing "  in  Siberia,  and  colonizing  beyond  the  Caucasus.  For  the  non- 
privileged  class,  the  first  and  fourth  punishments  are  adopted  equally; 
but  the  second  and  third  punishments  are  aggravated  by  flogging 
and  branding. 

The  correctional  punishments  for  the  privileged  classes  are  two :  1st. 
Temporary  local  exile  in  Siberia ;  for  the  non-privileged  classes,  tempo- 
rary incorporation  in  a  disciplinary  regiment ;  2d.  For  the  privileged 
classes,  temporary  local  exile  to  other  parts  than  Siberia ;  for  the  non- 
privileged,  confinement  in  a  prison,  with  compulsory  labor.  The  third 
punishment  is  confinement  in  a  fortress.  The  fourth,  imprisonment  in 
a  house  of  correction.  The  fifth,  imprisonment  in  a  jail.  The  sixth, 
arrest  for  a  short  term.  The  seventh,  reprimand  by  the  judge,  and 
fine. 

These  punishments  admit  of  various  gradations.  Thiss,  a  celebrated 
Russian  jurist,  makes  out  from  this  code  no  less  than  forty-one  kinds 
of  punishment. 

Consequences  of  punishments.  These  are,  either  civil  death,  which 
affect  not  only  the  criminal,  but  also  his  family ;  deprivation  of  par- 
ticular privileged  rights  belonging  to  the  condemned,  according  to  the 
class  to  which  he  belongs ;  lastly,  loss  of  rights,  which  can  only  be 
executed  at  a  late  period,  such  as  the  right  to  be  elector  or  elected. 
Besides  these,  there  are  certain  accessory  punishments,  which  can  in 
every  case  be  infijicted  in  connection  with  the  principal  punishments, 
religious  expiation,  confiscation,  publication  of  the  sentence,  banish- 
ment, BurveUlance  of  the  police,  and,  lastly,  solicitation  for  pardoi 
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By  an  imperial  ukase  of  the  month  of  April,  1846,  the  punishment 
of  the  knout  was  abolished  and  replaced  by  the  whip.  Thirty  lashes 
count  as  ten  blows  of  the  knout,  and  ten  to  twenty  blows  of  the  knout 
are  replaced  by  fifty  lashes. 

The  great  rigor  of  this  penal  system  lays  in  the  power  given  the 
judge  to  accumulate  various  punishments  for  the  same  case. 

PENAL  CODE  OF  TURKEY. 

Another  absolute  State,  Turkey,  has  also  a  code  which  was  promul- 
gated before  the  one  just  spoken  of.  It  is  one  of  the  most  curious  that 
exists,  containing  in  fourteen  small  ai*ticleH  all  the  dispositions  of  penal 
law  for  that  country.  It  depends  upon  a  kind  of  constitution  or  charter 
called  *'  Haiti  Sheriff^^  The  present  sultan  accords  in  this  act  equality 
before  the  law,  without  any  particular  parliamentary  right. 

The  code,  which  is  the  continuation  of  it,  commences  with  the 
recognition  of  the  equality  of  all  before  the  law.  Besides  this  there 
are  no  general  principles  laid  down,  the  fourteen  articles  containing 
fourteen  special  cases  of  punishable  actions  with  their  penalties.  These 
are  the  following :  Capital  crimes ;  high  treason ;  libel ;  theft ;  bribery 
(two  articles) ;  infidelity  of  officers  and  agents  of  government ;  refusal 
of  imposts ;  assault ;  want  of  respect  to  the  government  and  its 
agents ;  highway  robbery  and  violence ;  conduct  of  masters  towards 
their  subordinates ;  article  13  gives  exemplary  punishments  of  superior 
officers  of  state  who  are  guilty  of  abuse  of  their  functions,  and  forbids 
their  being  concerned  in  other  business;  and  article  14  forms  the  con- 
clusion of  the  code,  and  contains  the  maxim  that  all  subjects  are  equal 
before  the  law. 

This  code  distinguishes  two  kinds  of  offenses,  those  of  words  and 
those  of  deeds. 

He  who  excites  by  words  to  revolt  is  punished  with  death  ; 

He  who  by  words  or  deeds  injures  another,  is  judged  by  the  council 
of  justice  in  Constantinople,  and  the  local  councils  in  the  provinces, 
and  punished  with  imprisonment,  of  long  or  short  duration. 

Theft  is  punished  "  because  his  Highness  the  Sultan  has  abstained 
from  stealing."  The  punishment  of  theft  is  restitution  of  the  stolen 
object,  exile  for  a  year,  and,  when  the  thief  is  a  functionary  of  the 
government,  removal  from  office. 

The  accepting  a  bribe  by  a  public  officer  is  forbidden,  because,  as 
the  law  adds,  "  all  officers  are  sufficiently  remunerated."  The  punish- 
ment is  removal  from  office  and  hard  labor  for  three  years.  If  the 
officer  is  employed  by  the  goverament,  he  is  sentenced  to  the  galleys ; 
and,  if  an  officer  of  finance,  is  punished  with  five  years  at  hard  labor. 

The  persons  who  are  charged  with  the  receipts  and  payments  of  the 
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empire  must  render  an  account  yearly,  which  must  he  revised  by 
•  the  council  of  justice.  In  case  of  a  deficit,  the  officer  is  compelled  to 
refund  the  same,  and  loses  his  office. 

There  are  three  kinds  of  authority:  justice,  exercised  by  the  court; 
Imans^  police,  exercised  by  the  Mochirs^  charged  with  the  preserva- 
tion of  good  order ;  and  the  authority  of  the  Mbuhassits,  charged  to 
levy  the  imposts  and  to  send  them,  at  projjer  periods,  to  the  minister 
of  finnnce  at  Constantinople.  These  three  authorities  must  harmonize 
with  each  other.  In  case  of  discord  "  the  one  in  the  wrong  shall  be 
punished." 

Those  who  refuse  to  pay  the  taxes  on  their  property,  are  punished 
with  imprisonment ;  those  who  resist  with  weapons  are  punished  with 
hard  labor  for  three  years ;  if  a  wound  is  caused  thereby,  with  hard 
labor  for  five  years,  and  to  payment  of  the  costs  of  healing  the  person ; 
if  he  dies,  capital  punishment  is  inflicted. 

He  who  attacks  another  with  weapons  is  punished  with  hard  labor 
for  a  year ;  if  a  wound  is  given,  the  penalty  is  hard  labor  for  three 
years,  and  if  death  follows,  capital  punishment  is  inflicted. 

Kobbery  is  punished  with  seven  years  hard  labor. 

Immodesty  and  insubordination  are  punished  with  "  a  penalty  cor- 
responding to  the  offense." 

Certain  high  officers,  like  the  Mouhassita^  the  Bakima^  and  the  mili- 
tary governors,  receive  "  exemplary  punishments  "  when  guilty  of  in- 
fraction of  these  laws. 

This  code  is,  as  will  have  been  observed,  for  officers  of  the  govern- 
ment rather  than  for  individual  subjects.  As  may  be  imagined,  the 
old  usages  and  system  of  punishment  continue  in  force  with  it.  The 
"whole  substance  of  it  has  been  given. 

PENAL  CODE  OF  BELGIUM. 

In  Belgium,  in  1848,  a  commission  was  named  by  the  minister  of 
justice,  which  was  charged  with  the  preparation  of  a  new  penal  code. 
In  the  following  year  a  commission  was  named  for  revising  the  code  of 
penal  procedure.  The  first  named  commission  prepared  a  project,  con- 
sisting of  two  books,  the  one  general,  the  other  special,  which  was  laid 
before  the  chambers,  and  a  commission  named  by  them  made  a  report 
on  the  same,  in  the  sitting  of  the  2d  of  July,  1851.  The  discussion  was 
adjourned  to  the  next  session,  when  the  amended  project  was  adopted. 
A  report  on  the  same  was  laid,  in  1852,  before  the  senate,  prepared  by 
the  commission  named  by  that  body,  which  proposed  some  unimportant 
modifications. 

These  reports,  which  include  only  the  general  principles  of  criminal 
law,  being  the  first  book,  difier  from  the  French  code,  in  respect  to  the 
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principles  of  the  punishments  and  their  effects,  and  also  in  respect  to 
criminal  attempts,  repetition,  and  accumulation  of  offenses  and  crimes. . 
They  proposed  the  abolition  of  penalties  of  transportation,  branding, 
general  confiscation,  pillory,  banishment,  civic  degradation,  and  mutila- 
tion, in  case  of  parricide ;  also  the  punishment  of  death  for  political 
offenses,  imprisonment  in  a  fortress  for  twenty  years  taking  its  place. 

Punishments.  The  following  are  the  punishments  proposed :  Death; 
hard  labor  for  life,  or  for  a  term  of  from  ten  to  fifteen,  or  fifteen  to 
twenty  yearff ;  imprisonment  in  a  fortress  from  five  to  ten  or  from  ten 
to  fifteen  years ;  confinement  from  five  to  ten  years. 

These  four  penalties  are  regarded  as  ^'  criminal  punishments." 

The  punishments  which  are  not  so  termed  are :  Confinement  for  at 
least  eight  days,  and  for  police  offenses  not  more  than  seven  days ;  fine, 
for  crimes  and  misdemeanors,  at  least  twenty-six  francs ;  and  for  con- 
traventions, from  one  to  twenty-five  francs ;  the  special  confiscation  of 
objects  which  have  been  used  in  the  conmdssion  of  an  offense  or  have 
been  produced  by  the  same. 

Punishments  which  are  common  to  correctional  and  criminal  offenses, 
are :  Interdiction  of  certain  civil  and  political  rights,  and  the  special 
surveillance  of  the  police,  the  effects  of  which  are  entirely  analogous  to 
those  of  the  French  code  of  1832. 

The  last  modification  of  this  report  in  the  system  of  punishments,  is 
the  introduction  of  the  cellular  system  for  those  condemned  to  hard 
labor  and  confinement  in  prisons,  called  maisons  de  force  and  maisons 
de  redusion. 

Attempt.  An  attempt,  according  to  these  reports,  exists  when  the 
^^  resolution  to  commit  a  crime  or  misdemeanor  has  been  manifested  by 
any  external  acts,  which  form  a  conmiencement  of  execution  of  the 
crime  or  misdemeanor,  and  which  have  only  been  suspended,  or  failed 
in  their  effect,  owing  to  circumstances  independent  of  the  will  of  the 
author," 

It  is  seen  by  this,  that  the  law,  unlike  nearly  all  other  systems,  re- 
cognizes only  one  kind  of  attempt,  and  makes  no  difference  between 
those  which  are  direct  or  indirect  attempts. 

The  Belgian  law,  unlike  the  French,  does  not  inflict  the  penalty  of 
the  consummated  offense,  but  with  the  ^'punishment  inunediately  in- 
ferior to  that  inflicted  for  the  crime  itself."  Nevertheless,  for  misde- 
meanors, the  rule  of  the  French  code  is  observed,  the  punishment  being 
inflicted  only  in  cases  specially  laid  down  in  the  law. 

AccumtUation  of  different  offenses.  In  respect  to  accumulation  of 
different  offenses,  the  Belgian  legislation  has  introduced  the  principle 
of  the  Roman  law,  that  the  greater  punishment  suspends  the  lesser 
{poena  mqjor  absorbet  minorem)^  nevertheless,  this  principle  is  only  ap- 
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plicable  to  crimes ;  for  in  cases  of  several  contraventions,  the  punish- 
ment is  pronounced  for  each ;  in  case  of  cumulation  of  misdemeanors, 
%^ith  one  or  more  contraventions,  the  fine  is  paid  for  each,  and  the  pun- 
ishment of  correctional  confinement  absorbs  that  of  police  imprison- 
ment. In  case  of  several  misdemeanors,  the  punishments  are  inflicted 
for  each ;  nevertheless,  without  exceeding  the  double  of  the  maximum 
of  the  severest  x>enalty.  When,  however,  a  crime,  and  one  or  several 
misdemeanors  or  contraventions,  are  committed,  the  punishment  for  the 
crime  alone  is  inflicted. 

The  report  to  the  senate  proposed,  as  an  amendment  to  this,  that  the 
punishment  pronounced  for  several  crimes  can  be  increased  for  five 
years  over  the  ordinary  term  of  punishment,  when  one  of  these  crimes 
has  for  penalty  hard  labor,  or  confinement  or  reclusion.  By  '^  severest 
penalty  "  is  understood  that  of  which  the  duration  is  the  longest ;  when 
they  are  for  the  same  term,  that  of  hard  labor  and  reclusion  are  regarded 
as  severer  than  confinement  in  a  fortress. 

Complicity,  Touching  compUdtf/^  there  are  some  important  changes. 
The  accomplice  to  a  crime  being  punished  with  a  penalty  immediately 
inferior  to  the  punishment  which  would  have  been  pronounced  if  he 
were  the  perpetrator  of  the  same.  The  punishment  for  complicity  to  a 
misdemeanor  can  never  exceed  two-thirds  of  the  punishment  of  the 
perpetrator.  The  following,  however,  are  considered  as  accomplices  to 
a  crime  or  misdemeanor :  Those  who  have  given  instructions  to  commit 
the  same;  those  who  have  procured  weapons,  instruments,  or  other 
means  which  have  served  for  the  offense,  knowing  that  they  were  to 
serve  for  the  same ;  those  who  knowingly  have  aided  or  assisted  the 
author  or  authors  of  the  crime  or  misdemeanor  in  the  actions  which 
have  prepared,  or  facilitated,  or  consummated  the  deed. 

Repetition  of  offenses.  Concerning  repetition,  there  are  but  few 
modifications  from  the  French  system.  The  punishment  for  the  repeti- 
tion of  an  ofiense  is  pronounced  in  case  of  a  previous  criminal  or 
correctional  punishment.  Whoever  has  been  condemned  to  a  criminal 
punishment,  or  to  a  correctional  imprisonment  of  more  than  six  months, 
and  commits  afterwards  a  misdemeanor,  can  be  punished  by  a  penalty 
double  to  the  maximum  of  the  punishment  of  the  misdemeanor.  He 
can  also  be  condemned  to  surveillance  of  the  police  from  five  to  ten 
years. 

THE  PENAL  CODE  OF  SPAIN. 

Spain  has  had  a  penal  code  since  the  year  1848.  Before  that  time 
the  penal  legislation  in  this  country  was  in  a  very  confused  state.  The 
oldest  monument  of  Spanish  jurisprudence  is  the  so-called  "JFwtfro 
«7w2i^o,"  of  the  8th  century.    This  was  followed  by  a  compilation  pub- 
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lished  in  the  year  1265  —  "i<M  Siete  Fartidas^^  and  in  1556,  a  nev 
collection  of  Spanish  laws  was  given  out,  entitled  "  RecopUacion  de  la9 
Ijcyes  de  Espana!'^  This  new  penal  code  contains  the  principles  laid 
down  in  these  compilations,  expressed  carefully  and  laconically;  the 
last  compilation  of  the  year  1808  being  more  particularly  the  basis  of 
it. 

The  circumstances  which  aggravate  or  extenuate  a  ciime  are  especi- 
ally enumerated  in  this  code,  which  is  a  peculiarity  of  it  worthy  of 
particular  remark  —  the  aggravating  circumstances  depend  generally 
on  grounds  peraonal  to  the  criminal.  The  judge,  when  these  occur, 
can  condemn  to  a  punishment  equal  to  the  maximum,  but  not  over,  as 
in  the  French  code. 

Circumstances  which  Aggravate  an  Offense.  These  are  the  following : 
When  the  ojffender  is  an  ascendant,  descendant,  brother,  or  sister,  or  of 
the  same  grade  of  relationship  by  marriage,  or  spouse  of  the  injured 
person ;  when  the  offense  has  been  committed  in  consequence  of  bribe, 
promise,  or  recompense ;  when  with  premeditation,  craft,  fraud,  or  dis- 
guise ;  when  with  abuse  of  power  or  trust,  or  employment  of  means  to 
render  the  injured  person  helpless ;  when  with  usurpation  of  the  character 
of  a  public  officer,  if  in  order  to  commit  another  offense ;  when  commit- 
ted on  the  occasion  of  a  fire,  shipwreck  or  other  calamity ;  when  with  the 
help  of  armed  men,  or  of  those  who  can  assm*e  impunity  for  the  time 
being;  when  by  night,  or  in  isolated  places ;  when  with  offense  against 
the  authorities  or  their  residences,  or  in  a  house  of  worship,  or  conse- 
crated place;  when  with  contempt  for  the  consideration  due  to  the 
injured  persons,  on  account  of  their  dignities,  age,  or  sex,  or  in  their 
house ;  when  by  means  of  force,  false  keyi^,  or  escalade,  or  with  pro- 
hibited weapons.  Lastly,  circumstances  analogous  to  the  above  named 
are  included  in  this  category. 

Extenuating  Circumstances.  These  are  the  following :  When  the  gmlty 
person  is  under  eighteen  years  of  age ;  when  he  had  not  the  intention 
to  cause  aU  the  evil  which  he  has  produced ;  when  he  was  provoked  or 
menaced  by  the  injured  party;  when  he  avenges  an  injury  or  insult  to 
him  or  his  relations;  when  in  a  state  of  inebriation  which  is  not 
habitual  to  him,  and  which  does  not  date  from  before  the  project  to 
commit  the  offense ;  when  in  a  state  of  anger  or  great  mental  excite- 
ment. 

Cases  where  no  Punishment  Occurs,  From  these  cases  are  to  be  dis* 
tinguished  those  in  which  there  is  no  punishment. 

Are  not  punished :  children  under  nine  years  of  age ;  children  be- 
tween the  ages  of  nine  and  fifteen  years,  who  have  acted  without 
discernment;  those  who  are  attacked  in  their  honor,  property,  or  rela- 
tions, and  defend  the  same.    The  condition  in  this  last  case  is,  that  the 
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attack  be  unprovoked,  and  that  the  limits  of  defense  be  not  exceeded ; 
those  who  are  excited  to  the  same  by  an  irresistible  power  peculiar  to 
themselves,  or  by  an  invincible  fear  of  a  great  injury;  and  whoever 
performs  a  duty  or  executes  a  legal  order. 

PanishmerUa.  The  punishments  of  this  code  are:  death;  loss  of 
liberty;  degradation;  fine. 

The  endeavor  to  render  the  punishments  divisible,  according  to  the 
theory  of  Bentliam,  and,  where  the  nature  of  the  punishment  allows, 
to  establish  as  many  grades  as  possible,  is  characteristic  to  this  code. 

Capital  punishment  is  executed  in  public  on  a  day  which  is  neither 
a  feast  day  of  the  church  nor  of  the  nation.  The  criminal  is  clad  in  a 
black  manile,  and  drawn  in  a  cart  to  the  place  of  execution,  accompa- 
nied by  a  public  crier,  who  repeats  the  sentence  in  a  loud  voice ;  the 
manner  of  execution  is  by  the  garotte^  or  strangulation  by  means  of 
the  tightening  of  an  iron  band,  which  passes  around  the  neck ;  it  is 
aggravated  for  the  parricide  and  for  the  regicide ;  in  the  last  case  the 
criminal  is  mounted  on  an  ass,  and  led  to  the  place  of  execution ;  he  is 
clad  in  a  yellow  mantle  and  cap,  both  spotted  with  red.  The  execution 
of  the  regicide  takes  place  at  the  same  hour  of  the  day  as  the  commis- 
sion of  the  crime.  After  the  execution,  the  body  is  exposed  till  one 
hour  before  nightfall.  The  body  is  given  to  the  family,  but  not  to  the 
wife  of  the  criminal,  if  she  is  with  child  —  nor,  in  such  case,  is  the  sen- 
tence even  communicated  to  her. 

The  fine  must  correspond  to  the  means  of  the  person  condemned.  In 
case  of  insolvency,  one  duro  (dollar)  counts  as  one  day  of  imprison- 
ment. 

Attempt,  Criminal  attempt  is  a  direct  commencement  of  execution, 
by  external  acts,  the  realization  of  which  is  hindered  by  causes  inde- 
pendent of  the  will  of  the  author;  the  punishment  is  two  degrees 
inferior  to  that  of  the  perpetrator. 

Complicity.  Accomplices  are  those  who  co-operate  in  the  execution 
of  a  punishable  action,  by  acts  simultaneous  or  anterior  to  the  offense ; 
and  those  who  give  asylum  to  a  criminal,  or  co-operation  to  his  flight, 
when  he  is  not  a  relation.  In  these  last  two  cases  an  exemption  is 
admitted  in  favor  of  near  relatives  of  the  criminal.  The  punishment 
of  the  accomplice  is  one  grade  lighter  than  that  of  the  principal 
offender. 

JPoliticcU  crimes.  By  an  ordinance  of  the  month  of  April,  1862,  the 
provisions  of  the  penal  code  concerning  political  crimes,  and  concern- 
ing the  competency  of  courts  for  the  trial  of  offenses  of  the  press,  were 
altered.  The  jury  is  abolished  for  all  kinds  of  political  offenses,  and  the 
correctional  courts  decide  on  the  same  in  Jirst  instance^  and  the  royal 
court  of  appeals  in  second  instance.     Exceptionally,  a  jury  decide 

60 


Ixviii  THE  PENAL  CODE. 

in  affairs  of  the  press,  but  it  is  a  newly  organized  jnry,  which  is  com- 
posed of  the  notables,  and  those  paying  the  greatest  taxes.  Misde- 
meanors against  the  king  are  punished  with  imprisonment  from  one  to 
six  years,  and  with  fine  of  from  20,000  to  60,000  reals.  The  person 
condemned  for  the  same  is  declared  incapable  of  holding  office,  or  of 
wearing  a  decoration.  A  misdemeanor  against  the  royal  family  is  pun- 
ished with  imprisonment  from  six  months  to  two  years,  and  fine  from 
10,000  to  30,000  reals,  and  witl^  temporary  suppression  of  fiinctions, 
honors,  and  decorations.  Misdemeanors  against  the  security  of  the 
state,  or  public  order,  are  punished  with  imprisonment  from  one  month 
to  three  years,  and  with  fine  from  6,000  to  25,000  reals.  Misdemeanors 
against  the  king,  the  royal  fiimily,  religion,  and  the  security  of  the 
state,  and  against  foreign  sovereigns,  are  judged  by  the  supreme  court, 
which  consists  of  at  least  nine  members. 

Want  of  space  has  prevented  the  commissioners  from  giving  in  this 
place,  what  seems  desirable  to  complete  this  account  of  foreign  codes, 
viz,  an  analysis  of  the  more  complete  of  the  systems  of  statute  law 
of  crimes,  which  are  in  force  in  other  American  States  and  in  England. 
Brief  notices  of  the  principal  statute  books  containing  these,  are,  how- 
ever, to  be  found  in  the  next  following  appendix. 
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Ko  attempt  is  here  made  to  give  anything  like  a  complete  bibliogra- 
phy either  of  the  law  of  crimes,  or  of  prison  discipline.  The  object 
of  the  article  is  to  indicate  the  sources  from  which  the  views  embodied 
in  the  Code  were  drawn ;  and,  with  the  exception  of  a  few  works  upon 
prison  discipline  for  which  the  inquiry  made  by  the  commissioners  was 
unsuccessful,  it  embraces  only  books  in  the  library  of  one  of  the  mem- 
bers of  the  board,  which  were  actually  consulted  and  used  in  the 
compilation  of  the  work. 

It  will  be  observed  that  only  works  specially  devoted  to  subjects 
connected  with  crimes  and  punishments  are  mentioned.  It  is  scarcely 
necessary  to  say  that  in  addition  to  these  the  great  body  of  English 
and  American  reports  and  statutes  have  been  extensively  examined, 
upon  almost  every  portion  of  the  Code;  and  that  many  treatises  not 
reckoned  among  books  of  the  criminal  law  have  also  been  consulted 
upon  collateral  topics. 

Addington  (William). 

An  Abridgment  of  Penal  Statutes ;  which  exhibits  at  one  view 
the  offenses  and  the  punishments  or  penalties  in  consequence  of 
those  offenses,  the  mode  of  recovenng  and  application  of  the 
penalties,  the  number  of  the  witnesses  and  the  jurisdiction  neces^ 
sary  to  the  several  convictions,  and  the  chapters  and  sections  of 
the  enacting  statutes.    Thii*d  edition,  London,  1786. 

The  text  of  this  work  consists  of  the  various  penal  clauses  of 
the  British  statutes,  abridged,  and  classified  under  alphabetic  titles. 
Foot  notes  present  the  adjudications  turning  upon  the  statutes. 
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The  work  was  never  more  than  a  copious  index  to  the  criminal 
statutes ;  and  its  value  in  that  respect  is  greatly  lessened  by  the 
.  extensive  modifications  which  have  been  made  in  the  statute  law 
of  crimes  since  its  date. 
There  is  a  later  edition  than  that  above  mentioned. 

Adshead  (Joseph). 

Prisons  and  Prisoners.    With  illustrations.    London,  1846. 

Alabama. 

The  Code  of.  Prepared  by  John  J.  Ormond,  Arthur  P.  Bagly, 
George  Goldthwaite.  With  head  notes  and  index  by  Henry  C. 
Temple.  Published  in  pursuance  of  an  act  of  the  general  assem- 
bly, approved  Feb.  5,  1862.     Montgomery,  1862. 

This  Code  repealed  all  former  laws  "  of  a  public  nature  designed 
to  operate  on  all  the  people  of  the  state,"  not  embraced  in  the 
Code ;  and  it  constituted  a  complete  system  of  statute  law  for  the 
state,  at  the  time  of  its  passage.  Part  IV,  entitled  "  Of  crimes 
and  their  punishment,  proceedings  in  criminal  cases,  jails  and 
penitentiary,"  forms,  therefore,  the  criminal  Code  of  the  state ; 
and  as  such  has  been  consulted  by  the  commissioners. 

Albany  County  Penitentiary. 

Account  of.    Albany,  1 848. 

Reports  of,  for  1850,  1851,  1852,  1853,  1854,  1866,  1866,  1867, 

1868. 

Archbold.  See  Waterman. 

Arkansas. 

A  Digest  of  the  Statutes  of  Arkansas ;  embracing  all  laws  of  a 
general  and  permanent  character  in  force  at  the  close  of  the  gene- 
ral assembly  of  1846.  Together  with  notes  of  the  decisions  of 
the  supreme  court  upon  the  statutes.  By  E.  H.  English.  Little 
Rock,  1848. 

An  official  compilation  of  the  statute  law  of  the  state.  Chapter 
61,  occupying  about  sixty  pages,  entitled  ^'  Criminal  law,"  contains 
a  system  of  law  upon  crimes ;  but  is  not  full  enough  to  suggest 
many  additions  to  the  present  law  of  our  own  state. 

Arkley  (Patrick). 

Reports  of  Cases  before  the  High  Court  and  Circuit  Courts  of 
Justiciary  in  Scotland,  during  1846-48.     Edinburgh,  1849. 

One  of  the  standard  volumes  of  Scotch  criminal  reports. 

Articles  in  Reviews,  &c. 

American  Quarterly.  Articles  on  prison  discipline,  in  vol.  14, 
p.  228;  vol.  18,  p.  461. 
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Blackwood's  Magazine.  On  prisons  of  France,  in  vol.  42,  p. 
145. 

Childs'  National  Almanac.  Contains  brief  summaries  of  prison 
statistics  for  the  leading  American  States. 

Christian  Examiner.    Articles  on  prison  discipline : 
By  L.  Tappen,  in  vol.  3,  p.  208. 
L.  A.  Elliott,  in  vol.  10,  p.  15. 
F.  W.  P.  Greenwood,  in  vol.  16,  p.  251. 
R.  C.  Waterston,  in  vol.  26,  p.  64. 
F.  Parkman,  in  vol.  27,  p.  881. 
C.  Sumner,  in  vol.  40,  p.  122. 
J.  H.  Morrison,  in  vol.  44,  p.  273. 
Democratic  Review.     On  prison  discipline,  in  vol.  19,  p.  129, 
and  vol.  20,  p.  172. 

Eclectic  Review.     On  prison  discipline,  in  vol.  4,  p.  568. 
On  prison  reform  abroad,  in  vol.  22,  p.  455. 
On  London  prisons,  in  vol.  27,  p.  280. 

Edinburgh  lieview.  On  prison  discipline.  By  F.  Jeffrey ;  in 
vol.  30,  p.  463 ;  vol.  36,  p.  353,  and  vol.  64,  p.  169. 

On  punishment  of  untried  prisonere.    By  Sidney  Smith ;  in  vol. 
39,  p.  229. 
On  prisons.     By  Sidney  Smith ;  in  vol.  35,  p.  286. 
On  prisons.     By  Neild ;  in  vol.  22,  p.  385. 
Foreign  Quarterly  Review.     On  prison  discipline,  in  vol.  12,  p. 
49,  and  vol.  27,  p.  283. 

London  Times.  See  various  articles  in  this  journal,  mentioned 
in  preface  to  Adshead's  Prisons  and  Prisoners. 

Monthly  Review.  On  prison  discipline,  in  vol.  97,  p.  427;  vol. 
130.  p.  421. 

On  prisons,  in  vol.  106,  p.  311,  and  vol.  89,  p.  119. 
North  American  Review.     On  prison  discipline: 
By  Edward  Everett,  in  vol.  37,  p.  117. 
Geo.  S.  Hilliard,  in  vol.  47,  p.  452. 
Francis  Wayland,  in  vol.  49,  p.  1. 
Francis  Bo  wen,  in  vol.  66,  p.  145. 
Princeton  Review.     On  prison  discipline,  in  vol.  21,  p.  331. 
U.  S.  Literary  Gazette.     On  prisons,  in  vol.  4,  p.  176. 
Westminster  Review.     On  prison  discipline,  in  vol.  3,  p.  420. 

Barbour  (Oliver  Lorenzo). 

A  Treatise  on  the  Criminal  Law  of  the  State  of  New  York,  and 
upon  the  jurisdiction,  duty  and  authority  of  justices  of  the  peace, 
and  incidentally  of  the  power  and  duty  of  sheriff,  constables,  &c., 
in  criminal  cases.    Second  edition,  Albany,  1852. 

This  volume,  being  expressly  founded  upon  the  law  of  our  own 
state,  and  coming  down  to  a  quite  recent  date,  has  been  of  indis- 
pensable service,  as  a  manual  of,  and  index  to  our  existing  law,  as 
found  in  our  statutes  and  reports. 

Beaumont  (G.  de). 

Penitentiary  System  of  the  United  States,  and  its  application  in 
France ;  translated  from  the  French,  with  introduction,  Ac.  By 
F.  Lieber.    Philadelphia,  1833. 
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Beck  (Theodoric  Eomeyn  and  John  B.) 

Elements  of  Medical  Jurisprudence.  Tenth  edition.  2  vols. 
Albany,  1850. 

This  work  maintains  the  highest  rank  among  treatises  upon  its 
subject ;  and  although  that  subject  is  only  collaterally  connected 
with  the  task  of  compiling  the  Penal  Code,  the  book  has  been 
frequently  of  service  in  its  preparation. 

The  work  had  reached  its  twelfth  edition  in  1858. 

Bennett  (Edmund  H.)  &  Heard  (Franklin  Fiske). 

A  Selection  of  Leading  Cases  in  Criminal  Law,  with  notes.  2 
Tols.    Boston,  1856. 

The  cases  in  these  volumes  are  to  be  found  in  the  original  reports. 
But  it  has  been  very  convenient  to  consult  them  collected  together 
in  the  compass  of  two  volumes.  The  notes  are,  in  many  instances, 
extensive  and  useful. 

Bentham  (Jeremy). 

Considerations  on  Prisons;  with  plans  for  their  better  regulation. 

1812. 

Bishop  (Joel  Prentiss). 

Commentaries  on  the  Criminal  Law.  Second  edition.  2  vols. 
Boston,  1858. 

The  first  volume  contains  the  general  principles  of  responsibility 
and  punishment  for  crime.  Its  usefulness  for  purposes  so  purely 
practical  as  those  of  the  commissioners,  is  somewhat  qualified 
by  the  introduction  of  topics  belonging  quite  outside  the  domain 
of  penal  law.  The  second  volume,  containing  a  discussion  of  the 
American  Law  of  Crimes,  arranged  in  alphabetic  order,  has  been 
of  the  highest  utility. 

Blackstone  (Sir  William). 

Commentaries  on  the  Law  of  England.  Li  four  books.  Book 
fourth.    Of  Public  Wrongs. 

Blackstone's  definitions  of  crimes  are  frequently  made  the  basis 
of  those  employed  in  the  Penal  Code.  The  commissioners  have 
availed  themselves  of  four  of  the  numerous  editions  of  this  work : 
Tucker's,  Chitty's,  Wendell's  and  Shars wood's;  having  found  Shars- 
wood's,  however,  which  is  the  most  recent,  the  most  satisfactory. 

Boston. 

Reports  of  the  Houses  of  Lidustry  and  Reformation  in, — ^for 
1838-52. 

British  Crown  Cases. 

Crown  Cases  reserved  for  consideration  and  decided  by  the 
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twelve  judges  of  England,  from  the  year  1799  to  1851.    6  vols. 
Philadelphia,  1839-53. 

This  is  a  reprint  of  the  standard  English  reports  of  Crown  cases 
during  the  period  above  described,  and  embraces  the  reports  of 
Russell  and  Ky%n,  Moody,  Jebb,  Denison,  and  Denison  &  Pcarcc. 
These  reports  have,  of  course,  been  of  indispensable  service. 

Britton. 

Containing  the  antient  Pleas  of  the  Crown.  Translated  and 
illustrated  with  references,  notes  and  antient  records.  By  Robert 
Kelham.    London,  1762. 

This  work  shows  the  criminal  law  of  England  as  it  stood  in  the 
beginning  of  the  reign  of  King  Edward  the  First ;  the  '^  English 
Justinian ;''  and  has  been  of  service  whenever  the  original  rules 
of  the  conmion  law  required  to  be  reviewed. 

Broun  (Archibald). 

Reports  of  Cases  before  the  High  Court  and  Circuit  Courts  of 
Justiciary  in  Scotland,  during  1842-45.  2  vols.  Ediuburg,  1844, 
1846. 

One  of  the  series  of  standard  reports  of  Scotch  criminal  cases. 
Bucknill  (John  Ohas.)  and  Take  (Daniel  H). 

A  Manual  of  Psychological  Medicine ;  containing  the  history, 
nosology,  description,  <&c.,  of  Insanity.  With  an  appendix  of 
cases,    l^hiladeiphia,  1858. 

Valuable  as  an  aid  to  the  discussion  of  questions  connected  with 
the  effect  of  different  kinds  of  insanity  upon  criminal  responsibility. 

Burke  (Peter). 

Celebrated  Trials,  connected  with  the  aristocracy  in  the  relations 
of  private  life.     London,  1849. 

Celebrated  Trials,  connected  with  the  upper  classes  of  society 

in  the  relations  of  private  life.    London,  1851. 

These  two  volumes  exclude,  for  the  most  part,  trials  of  a  politi- 
cal character ;  and  they  are,  therefore,  the  more  instructive  to  the 
reader  of  the  criminal  law. 

Burr  (Aaron). 

Trial  oi^— on  an  indictment  for  treason.  Before  the  Circuit 
Court  of  the  United  States,  held  in  Richmond,  Va.,  May  7,  1807. 
Taken  in  short  hand  by  T.  Carpenter.  2  vols.  Washington  City, 
1808. 

Burrill  (Alex.  M.) 

A  Treatise  on  the  nature,  principles  and  rules  of  Circumstantial 
Evidence,  especially  that  of  the  presumptive  kind,  in  criminal  cases. 
New  York,  1856. 
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A  valuable  work ;  and  one  which  touches  topics  so  nearly  con- 
nected with  those  embraced  within  the  Penal  Code,  as  to  have 
been  of  service. 

Buxton  (Sir  Thos.  Fowell). 

Inquiry  whether  crime  and  misery  are  produced  or  prevented 
by  our  present  system  of  prison  discipline ;  with  J.  J.  Gurney's 
Notes  ou  a  visit  made  to  some  of  the  prisons  in  Scotland  and  the 
north  of  England.    London,  1818. 

Canada^ 

Consolidated  Statutes  of.  Proclaimed  and  published  under  the 
authority  of  the  act  of  22  Vict.,  cap.,  29;  a.  d.  1859.  Toronto, 
1859. 

This  system  of  laws  is  to  be  distinguished  from  that  enacted  in 
1859,  entitled  Consolidated  Statutes  of  Upper  Canada;  and  from 
that  enacted  in  1860,  entitled  the  Consolidated  Statutes  of  Lower 
Cauada.  Those  volumes  contain  laws  applicable  in  one  or  the 
other  province  only;  while  in  the  Consolidated  Statutes  of  Canada 
are  contained  laws  of  a  general  application  throughout  both  pro- 
vinces. In  the  latter  is  found  a  series  of  chapters,  Nos.  00  to  98 
inclusive,  filling  about  sixty  royal  octavo  pages,  which  comprise  a 
system  of  penal  law  recently  framed,  and  quite  comprehensive  and 
complete.  Its  provisions  are,  however,  almost  all  taken  from  pre- 
vious acts  of  parliament;  and  in  general,  where  a  section  has  been 
made  the  basis  of  a  provision  of  the  present  c^de — which  has 
been  done  in  several  instances — it  has  been  thought  better  to  con- 
sult and  make  reference  to  the  original  act,  as  more  likely  to  be 
accessible  to  the  profession  in  this  state,  than  to  cite  the  Consoli- 
dated Statutes. 

Carey  (Matthew). 

Thoughts  on  Penitentiaries  and  Prison  Discipline.    1831. 
Celebrated  Trials ; 

And  Remarkable  Cases  in  Criminal  Jurisprudence  from  the 
earliest  records  to  the  year  1825.     6  vols.    London,  1825. 

These  reports,  of  interesting  trials,  are  prepared  more  with  a 
view  to  attract  the  general  reader  than  to  serve  the  purposes  of  the 
criminal  lawyer.  They  are  not  without  utility,  however,  to  the 
lawyer,  in  exhibiting  the  modes  of  procedure  and  rules  of  evidence 
which  obtained,  upon  criminal  trials,  at  an  early  date ;  and  in  fur- 
nishing attendant  details  respecting  cases  which  are  also  found  in 
books  of  technical  law.  A  review  of  these  cases  has  brought  to 
mind  some  crimes  of  rare  but  not  impossible  occurrence,  against 
which  it  was  proper  that  provisions  should  somewhere  be  made, 
in  a  code  aiming  to  embody  all  offenses. 
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Chandler  (Peleg  W.) 

American  Criminal  Trials.     2  vols.    Boston,  1841, 

The  trials  collected  in  these  volumes  are  of  greater  interest  to 
the  general  reader  than  to  those  engaged  in  an  examination  of  the 
criminal  law. 

Ohitty  (J.) 

A  Practical  Treatise  on  Medical  Jurisprudence ;  with  so  much  of 
anatomy,  physiology,  pathology,  and  the  practice  of  medicine  and 
surgery  as  are  essential  to  be  known  by  members  of  parliament, 
lawyers,  coroners,  magistrates,  &c,y  and  all  the  law  relating  to 
medical  practitioners,  with  explanatory  plates.  Second  American 
edition.    Philadelphia,  1830. 

So  far  as  there  has  been  occasion  to  consult  treatises  on  medical 
jurisprudence,  those  of  Beck,  Dean,  and  Wharton  and  Stilld  have 
been  found  more  serviceable  than  this  work. 

City  Hall  Eecorder.  See  Bogers. 
Coke  (Edward). 

The  third  part  of  the  Institutes  of  the  Laws  of  England,  con- 
cerning high  treason,  and  other  pleas  of  the  crown,  and  criminal 
causes.    London,  1191. 

Is  of  leading  value  as  an  authority  on  the  state  of  the  English 
criminal  law  during  the  time  of  Lord  Coke. 

Cole  (W.  R.) 

On  criminal  informations,  and  informations  in  the  nature  of  quo 
warranto.    London,  1843. 

Connecticut. 

The  Statutes  of.  To  which  are  prefixed  the  Declaration  of  In- 
dependence, &o.  Compiled  and  published  by  authority  of  the 
general  assembly.    New  Haven,  1854. 

This  is  the  volume  known  as  the  '^  Compilation  of  1854."  Less 
than  forty  pages  are  devoted  to  the  law  of  crimes,  strictly  con- 
sidered ;  and  the  system  there  embodied  is  too  brief  and  inade- 
quate, when  compared  with  our  own  existing  statute  law,  to  furnish 
many  materials  towards  its  amendment. 

Cox  (Edward  W.) 

A  Digest  of  all  the  cases  decided,  relating  to  the  Criminal  Law, 
from  1850  to  1862.     Loudon,  1862. 

Has  been  used  as  an  index  to  the  English  cases  decided  during 
the  period  indicated. 

Eeports  of  Cases  in  Criminal  Law,  argued  and  determined  in 


all  the  courts  in  England  and  Ireland,  1843  to  1862.    Vols.  1  to  8, 
and  1  parts  of  vol.  9.    London,  1846-62. 
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A  valuable  collection  of  recent  adjudications  in  criminal  cases. 
Crown  and  Circuit  Companion. 

First  American  edition,  into  which  has  been  incorporated  the 
Crown  and  Circuit  Assistant.  Both  works  carefully  revised.  New 
York,  1816. 

This  is  a  book  of  forms  appropriate  to  criminal  proceedings,  to 
which  are  appended  brief  statements  of  the  leading  rules  of  law 
governing  their  use.  There  are  later  editions  than  the  above ; 
but  the  work  has  not  been  of  any  important  service. 

Dagge  (Henry). 

Considerations  on  Criminal  Law.    London,  1772. 

Was  anonymously  published  in  the  first  edition  in  1772,  but  was 
in  1774  republished,  enlarged,  and  under  the  author's  name.  It 
has,  however,  been  superseded  by  later  publications,  and  is  no 
longer  of  importance. 

Davis  (Daniel). 

A  Pi-actical  Treatise  upon  the  authority  and  duty  of  Justices  of 
the  Peace  in  Criminal  Prosecutions.  Thn*d  edition.  Revised  and 
greatly  enlarged  by  F.  F.  Heard.    Boston,  1853. 

Davis  (James  Edward). 

The  Criminal  Law  Consolidated  Statutes  of  the  24th  and  25th 
of  Victoria,  chapter  94-100.    Edited  with  notes.    London,  1861. 

A  reprint  of  the  acts  referred  to,  with  brief  notes.  These  acts 
are  described  under  the  title  Greaves. 

Dean  (Ainos). 

Principles  of  Medical  Jurispnidence,  designed  for  the  professions 
of  law  and  medicine.    Albany,  1850. 

A  valuable  work.  In  so  far  as  questions  pertaining  to  medical 
jurisprudence  have  come  up  for  consideration. in  preparing  the 
Penal  Code,  this  volume  has  been  of  considerable  service. 

Delaware. 

Revised  Statutes  of — to  1852,  inclusive.  Published  by  the 
authority  of  the  General  Assembly.    Dover,  1852. 

Contains  a  brief  title,  of  twenty-three  pages,  of  "  crimes  and 
punishments,^'  inadequate  to  aid  matenally  in  the  present  task. 

Denison.  See  British  Crown  Cases. 

District  of  Columbia. 

The  Revised  Code  of.  Prepared  under  the  authority  of  the  act 
of  Congress  of  March  .3,  1855.     Washington,  1857. 
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Contains  a  comparatively  brief  title  upon  ''  crimes  and  the  pmi- 
isbment  thereof;"  which  has,  however,  been  only  of  secondary 
service. 

Dix  (Miss  D.  L.) 

Remarks  on  Prisons  and  Prison  Discipline.    Boston,  1845. 

East  (Edward  Hyde). 

Treatise  of  the  Pleas  of  the  Crown.    2  vols.    London,  1803. 

There  are  later  editions  of  this  work  than  that  above  mentioned. 
It  is  well  known  as  a  standard  authority  in  English  criminal  law, 
and  has  been  of  constant  service  to  the  commissioners,  especially 
in  ascertaining  the  common  law  definitions  of  the  various  crimes. 

English  Commissioners. 

Reports  of,  on  the  Criminal  Law.  2  vols.  Comprising  eight 
successive  reports. 

Reports  of,  on  Revising  and  Consolidating  the  Criminal  Law. 

1  vol.     Comprising  five  reports. 

These  reports  show  the  history  and  progress  of  the  efforts  so 
long  continued  in  Great  Britain,  by  the  ablest  jurists  of  the  realm, 
to  accomplish  the  codification  or  at  least  the  systematic  consoli- 
dation of  the  criminal  law.  They  abound  in  information  upon  the 
defects  of  the  former  statute  law  of  Great  Britain,  and  in  sugges- 
tions for  its  improvement ;  and  though  not  easily  used,  for  want 
of  the  systematic  arrangement,  and  the  indexes,  common  in  pro- 
fessional manuals,  but  not  easily  available  in  legislative  reports 
of  this  character,  they  well  repay  one  who  studies  the  law  with 
a  view  to  its  amendment,  for  the  labor  required  for  their  examina- 
tion. 

English  Statutes. 

The  Consolidated  Statutes  of  1 86 1 ,  are  elsewhere  described.  See 
Greaves,  The  earlier  acts  relative  to  crimes,  have,  however,  been 
extensively  consulted,  in  the  statutes  at  large ;  which  now  exist  in 
upwards  of  eighty  volumes. 

Florida. 

A  Manual  or  Digest  of  the  Statute  Law  of— of  a  general  and 
public  character,  in  foK^e  Jan.  6,  1847.  Digested  and  arranged 
under  an  act  of  assembly  approved  Dec.  10,  1846.  By  Leslie  A. 
Thompson.    Boston,  1847. 

Contains  about  30  pages  devoted  to  crimes  and  misdemeanors. 
The  common  law  of  England,  except  as  relates  to  the  mode  and 
degree  of  punishment,  is  preserved,  and  offenses  known  to  the 
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common  law  and  not  expressly  provided  for  otherwise,  are  made 
punishable  hj  a  fine  not  exceeding  $100,  or  imprisonment  not 
exceeding  12  months,  at  the  discretion  of  the  jufy.  Very  few 
offenses  known  by  distinct  names  to  the  English  law,  are  dciined, 
but  punishments  are  simply  affixed  to  them  by  their  names,  the 
courts  being  left  to  the  common  law  authorities  to  ascertain  the 
acts  intended  to  be  punished.  Such  a  system  of  laws  can  aid  the 
preparation  of  a  true  code,  only  by  suggesting  specific  offenses  that 
might  otherwise  be  overlooked. 

Field  (JO 

The  Advantages  of  the  Separate  System  of  Impnsonment,  as 
established  in  the  new  county  gaol  of  Reading,  with  a  descrip- 
tion of  the  former  prisons,  and  a  detailed  account  of  the  discipline 
now  pursued.     Loudon,  1846. 

Pi-ison  Discipline,  or  the  Advantages  of  the  Separate  System 


of  imprisonment.     2  vols.     London,  1846. 

Foster  (Sir  Michael). 

Crown  Law.  A  Report  of  some  proceedings  on  the  Commis- 
sion for  the  Trial  of  the  Rebels  in  the  year  1746,  in  the  county  of 
Surry,  and  other  Crown  Cases;  to  which  are  added  Discourses 
upon  a  few  branches  of  the  crown  law.  Second  edition  with 
additional  notes  and  references,  by  Michael  Dodson.  London, 
1791. 

This  work  was  not  intended  as  a  systematic  treatise  on  criminal 
law.  It  has,  however,  attained  a  rank  nearly  equal  to  that  of  the 
best  of  the  earlier  English  treatises,  as  respects  the  subjects  treated 
in  the  "  discourses,"  which  are  chiefly  Treason,  Homicide  and 
Accomplices.  There  has  been,  however,  but  little  necessity  for 
relying  on  this  work  in  the  preparation  of  the  Code. 

Foulke  (W.  P.) 

Remarks  on  the  Penal  System  of  Pennsylvania,  particularly  with 
reference  to  county  prisons.    Philadelphia,  1855. 

On  Cellular  Separation.    Philadelphia,  1861. 


French  Codes. 

Les  Codes  Francais,  conformes  aux  textes  officiels,  avec  la  con- 
ference des  articles  entre  eux :  contenant  les  lois,  decrets,  ordon- 
ances,  avis  du  conceil  d'etat^  circulaires  qui  expliquent,  corapletent, 
modiflent  on  abrogert  certaines  dispositions  des  Codes :  les  lois  de 
la  presse,  les  tariffs  en  matidre  civil  et  criminelle,  I'enregistrement, 
le  timbre,  les  hypotheques  etc.  Specialement  tons  les  textes  don- 
nas comme  matidres  de  theses  par  les  facultes  des  droit.  Nouvelle 
Edition  entirement  refondue ;  precedee  d'une  table  chronologique 
et  suivie  d*une  table  alphabetique.  Par  M.  P.  Royer  Collard. 
aved  la  collaboration  de  M.  Mourlon.    Paris,  1858. 
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Codes  de  la  legislation  Fmncaise,  avec  des  annotations  sur  les 

lois  les  plus  ussuelles,  la  definition  et  explication  des  termes  de 
droit,  ifcc,  par  M.  Napoleon  Bacqua.  Emtion  nouvelle  're  partie 
pour  Paudience,  les  fcnctionn aires  publics  et  les  dcoles  do  droit. 
Code  Politique, — Code  Napoleon — Code  de  procedure  Civile — 
Code  de  Commerce, — Code  d^instruction  criminelle, — Code  Penal 
— Code  des  firais — Code  forestier.    Paris,  1860. 

Gabbett  (Joseph). 

A  Treatise  on  Criminal  Law.  Comprehending  all  crimes  and 
misdemeanors  punishable  by  indictment,  and  all  oSenses  cognizable 
summarily  by  magistrates ;  with  the  modes  of  proceeding  upon 
each.     2  vols,  bound  in  3.     Dublin  1843. 

A  very  full  and  conveniently  arranged  statement  of  the  modem 
criminal  law  of  the  United  Kingdom  as  it  existed  subsequent  to 
'^  Peel's  acts,"  so  called,  and  before  the  important  statutes  known 
as  Lord  "  Campbell's  acts,"  and  the  "  Consolidation  acts  "  of  24  and 
25  Vict.  It  was  designed  chiefly  for  use  in  L*eland,  but  contains 
infoimation  on  the  English  law  where  that  differs  from  the  law  of 
L-eland. 

Georgia. 

A  Codification  of  the  Statute  Law  of — including  the  English 
Statutes  of  force,  in  four  parts.  Compiled,  «fec.,  by  William  A. 
Hotchkiss,  by  authority  of  the  Legislature.  Second  edition. 
Augusta,  1848. 

Part  IV  of  this  compilation  contains  about  seventy  pages  devoted 
to  the  law  of  crunes.  The  system  here  presented  approaches  to 
the  comprehensiveness  and  completeness  desired  in  a  code.  Rules 
of  criminal  responsibility  are  prescribed ;  and  the  various  crimes 
are  defined,  and  the  definitions  given  are  in  general  lucid  and  well 
framed.  No  express  provision  has  been  noticed  excluding  the 
application  of  the  common  law  of  ofieuses  to  crimes  not  provided 
for  by  the  statute ;  but  the  evident  object  is  to  prevent  a  neces- 
sity for  recurrence  to  the  common  law.  The  definitions  of  this 
act  have  aided  the  commissioners  in  several  instances;  though 
chiefly  by  way  of  confirming  those  already  in  use  in  the  authori- 
ties recognized  in  this  state.  The  act  is  not  sufficiently  recent  in 
date  to  bo  relied  on  as  likely  to  point  out  deficiencies  in  our  law. 

Gray  (F.  C.) 

Prison  Discipline  in  America.    Boston,  1847. 

Greaves  (Chas.  Sprengel). 

Lord  Campbell's  Acts  for  the  further  improving  the  administra- 
tion of  criminal  justice,  and  the  better  prevention  of  offenses, 
together  with  the  act  for  the  better  protection  of  apprentices  and 
sei-vants,  and  the  act  for  amending  the  law  relating  to  the  expenses 
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of  prosecutions.    With  notes,  observations  and  indictments.    Lon- 
don, 1851. 

The  important  provisions  of  Lord  Campbell's  acts,  upon  subjects 
which  fall  within  the  scope  of  the  present  Penal  Code,  were  re- 
pealed by  the  acts  passed  in  the  24th  and  25th  Vict.,  substituted 
enactments  being  therein  given.  In  general,  therefore,  the  later 
provisions  have  been  consulted  in  preference  to  the  earlier  and 
repealed  ones. 

The  Criminal  Law  Consolidation  and  Amendment  Acts  of  the 


24  and  25  Vict.,  with  notes,  observations  and  forms  for  summary 
proceedings.    Second  edition.    London,  1862. 

The  series  of  acts  republished  in  this  volume  must  be  recognized 
as  of  the  highest  importance  in  their  bearing  upon  the  reform  of 
criminal  law,  wherever  the  influence  of  the  English  law  of  crimes 
and  punishments  is  felt.  The  series  does  not  attempt  to  embody  in 
form  a  complete  code  of  criminal  law.  The  preparation  of  such  a 
code  seems  to  have  been  contemplated  in  the  original  appointment 
of  the  Criminal  Law  Commissioners  in  1833 ;  but  the  statutes  now 
under  consideration,  and  which  are  known  as  the  '^  Criminal  Law 
Consolidation  Acts,"  are  distinct  acts,  each  intended  rather  as  a 
consolidation  of  the  existing  statute  law  upon  the  subject  to  which 
the  act  relates,  than  as  a  codification  of  the  yet  unwritten  law. 
The  scope  of  the  series,  however,  is  so  extensive  that  it  covers  the 
leading  and  important  portions  of  the  law  of  crimes,  and  approaches 
practically  to  the  completeness,  if  it  does  not  aim  at  the  symmetry, 
of  a  code. 

The  acts  in  question  are  seven  in  number ;  their  subjects,  arrang- 
ing them  in  the  order  in  which  they  stand  in  Mr.  Greaves*  work, 
being  the  following: 

1.  An  act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland,  relating  to  Accessories  and  Abettors  of  Indictable 
offenses.    24  and  25  Vict.,  ch.  94.    Contains  eleven  sections. 

2.  An  act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland,  relating  to  Offenses  against  the  Person.  24  and  25 
Vict.,  ch.  100.    Contains  seventy-nine  sections. 

3.  An  act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland,  relating  to  Larceny  and  other  similar  offenses.  24 
and  25  Vict.,  ch.  96.  Contains  one  hundred  and  twenty-three 
sections. 

4.  An  act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland,  relating  to  Malicious  Injuries  to  Property.  24  and  25 
Vict.,  ch.  97.    Contains  seventy-nine  sections. 

5.  An  act  to  consolidate  and  amend  the  Statute  Law  of  England 
and  Ireland,  relating  to  Indictable  offenses  by  Forgery.    24  and 

25  Vict.,  ch  98.    Contains  fifty-six  sections. 

6.  An  act  to  consolidate  and  amend  the  Statute  Law  of  the 
United  Kingdoms  against  offenses  relating  to  the  Crown.  24  and 
25  Vict.    Contains  forty-three  sections. 
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7.  An  act  to  repeal  certain  enactments  which  have  been  consoli- 
dated in  several  acts  of  the  present  session,  relating  to  indictable 
offenses  and  other  matters.  24  and  25  Vict.  Contains  four  sec- 
tions, and  a  lengthy  schedule,  enumerating  in  detail  the  acts  and 
parts  of  acts  repealed. 

Frequent  reference  has  been  made  in  the  preparation  of  the  Penal 
Code  to  these  English  statutes ;  and  they  have  been  the  source 
from  which  many  of  the  additions  to  our  existing  law,  embodied 
in  the  Code,  have  been  drawn. 

The  present  volume  contains,  not  only  the  Consolidation  Acts 
themselves,  but  also  an  elaborate  introduction,  and  many  annota- 
tions by  Mr.  Greaves,  who  had  himself  a  principal  share  in  the 
preparation  of  the  statutes.  This  introduction  and  these  notes 
have  been  of  essential  service  in  the  preparation  of  the  Penal  Code. 

Hale  (Sir  Matthew). 

History  of  the  Pleas  of  the  Crown,  with  notes  by  Solom  Emlyn. 
First  American  edition,  with  notes,  <fec.,  by  W.  A.  Stokes  and  E. 
Ingersoll.     2  vols.     Philadelphia,  1847. 

The  value  and  authority  of  this  work  as  a  standard  one  in  Eng- 
lish criminal  law  is  too  well  known  to  require  any  extended  com- 
ment. It  has  been  resorted  to,  in  common  with  the  works  of  East, 
Hawkins,  and  others,  whenever  questions  as  to  the  earlier  English 
law  of  crimes  have  arisen. 

Hawkins  (William). 

A  Treatise  of  the  Pleas  of  the  Crown ;  or  a  system  of  the  princi- 
pal matters  relating  to  that  subject,  digested  under  proper  heads. 
7th  edition,  by  Thomas  Leach.    London,  1795.     4  vols. 

The  merits  of  this  volume,  like  those  of  that  last  mentioned,  are 
well  known.  As  a  compend  of  the  earlier  English  law  of  crimes, 
it  is  more  full  and  comprehensive  than  the  works  of  East  and  Hale. 
Although,  in  the  progress  of  jurisprudence,  all  works  of  this  class 
have  become  of  secondary  value  to  the  practitioner,  resort  to  the 
treatise  of  Sergeant  Hawkins  is  frequently  necessary  by  those  who, 
having  in  charge  the  amendment  of  the  law,  require  to  trace  its 
histoiy  in  the  progress  of  its  development. 

The  classification  of  crimes  framed  by  Hawkins,  as  remodelled 
by  Blackstone  in  the  fourth  part  of  the  commentaries,  has  been 
more  closely  followed  than  any  other  one  system,  in  the  Penal 
Code.  In  Hawkins'  work  the  leading  principle  is,  that  offenses 
are  classified  by  the  person  against  whom  they  are  committed. 
His  order  is :  1.  Offenses  which  are  more  immediately  against  God, 
or  against  religion  and  the  established  church ;  2.  Those  more  im- 
mediately against  the  king,  under  which  head  are  included  many 
offenses  which  among  us  are  considered  as  offenses  aimed  peculiarly 
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against  the  state ;  8.  Offenses  more  immediately  against  the  sub- 
ject; being  those  againist  the  life  of  a  man — ^those  against  his 
goods — ^those  against  his  habitation — and  those  against  the  pnblic 
justice,  revenue,  trade,  funds,  credit,  health,  peace,  &c.  There 
are  some  difficulties  in  the  attempt  to  classify  crimes  accurately 
upon  this  principle ;  but  it  has  been  so  widely  adopted  and  ap- 
proved as  a  basis  of  later  works,  and  is  so  far  superior,  in  a  philo- 
sophic point  of  view,  to  the  method  adopted  in  our  own  Revised 
Statutes,  of  classifying  crimes  by  the  measure  of  punishment 
awarded:  1.  Crimes  punishable  by  death;  2.  Crimes  punishable 
by  imprisonment  in  a  state  piison — subdivided  into  offenses  against 
the  person,  offenses  against  property,  and  offenses  against  public 
peace,  &c, ;  and,  3.  Offenses  punishable  by  imprisonment  in  a 
county  jail  and  by  fine — ^that  it  has  been  preferred  as  the  govern- 
ing principle  in  the  arrangement  of  subjects  in  the  Code. 

Hayes  (Edmund). 

Crimes  and  Panishments ;  or  a  Digest  of  the  Criminal  Statute 
Law  of  Ireland.    Second  edition.    Dublin,  1842-43. 

The  extensive  changes  in  the  statute  law,  which  have  been 
made  since  the  date  of  this  work,  have  deprived  it  of  much  of  its 
usefulness. 

Haynes  (Gideon). 

See  his  report  as  warden  of  Massachusetts  state  prison,  Charles- 
town,  for  1861 — ^in  which  he  contrasts  the  results  of  the  Auburn 
or  congregated  plan  of  prison  discipline  with  its  opposite,  and 
gives  statistics  for  30  years  of  Charlestown  piison  and  Eastern 
Penitentiary,  Pennsylvania. 

These  statistics  are  sununed  up  in  Child's  National  Almanac  for 
1883,  p.  377,  378. 

Hill  (Frederick). 

Crime;  Its  Amount,  Causes  and  Remedies.    London,  1855. 

Holford  (George). 

Account  of  the  general  penitentiary  at  Milbank.     London, 

1828. 

Holland  (Laws  of). 

Institutes  of  the  Laws  of  Holland.  By  Johannes  van  der  Lin- 
den, LL.  D.;  translated  by  J.  Henry.    London,  1828. 

Includes  a  view  of  the  criminal  law  of  Holland. 

Holtzendorf. 

The  Irish  Convict  System.    London,  1860. 
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Howard  (John). 

State  of  the  Prisons  in  England  and  Wales.  Fourth  edition. 
London,  1789-92.     2  Tols. 

Howell  (T.  B.  and  T.  J.) 

Cobbett's  Complete  Collection  of  State  Trials  and  Proceedings 
for  High  Treason  and  other  crimes  and  misdemeanors,  from  the 
earliest  period  to  the  present  time.  London,  1809-11.  10  vols. 
Vols.  11  to  21,  in  continuation,  compiled  by  T.  B.  Howell,  London, 
1811-16;  and  a  continuation  from  the  year  1788  to  1820,  by 
Thomas  J.  Howell,  in  12  vols.,  being  vols.  22  to  33  of  the  entire 
series,  London,  1817-26;  with  a  General  Index  by  David  Jardinc, 
London,  1828,  entitled  "  State  Trials,  vol.  34."     34  vols,  in  all. 

Among  the  original  sources  of  the  English  Criminal  Law,  these 
volumes  have  a  high  place.  In  tracing  the  history  of  the  law  of 
the  more  conmion  and  familiar  crimes,  for  the  purposes  of  the 
Code,  frequent  reference  to  the  series  has  been  needful. 

Hubbell  (G.  B.) 

State  Prison  Discipline.  Remarks  in  N.  Y.  Assembly,  1850. 
Albany,  1869. 

Hume  (David). 

Commentaries  on  the  Law  of  Scotland,  respecting  crimes ;  with 
a  supplement  by  Benj.  Robert  BelL  2  vols.  4to.  Edinburgh, 
1844. 

A  standard  authority  in  the  criminal  law  of  Scotland. 

Illinois. 

A  Compilation  of  the  Statutes  of — Of  a  general  nature,  in  force 
Jan.  1,  1856,  collated  with  reference  to  decisions  of  the  Supreme 
Court,  and  prior  laws.  By  N.  H.  Purple.  2  vols.  Chicago, 
1866. 

Contains  a  systematic  penal  statute  of  1845,  with  provisions  of 
later  laws  appended.  The  act  of  1845  is  similar  in  general  charac- 
ter, and  in  many  of  its  provisions  to  that  of  Georgia,  elsewhere 
described. 

Indiana. 

Statutes  of  the  State  of — containing  the  Revised  Statutes  of 
1852,  with  the  amendments  thereto  and  the  subsequent  legislation, 
with  notes,  Ac.  Edited  by  James  Gavin  and  Oscar  B.  Hord.  2 
vols.    Lidianapolis,  1812. 

Contains  a  brief  statute  on  crimes,  amounting  to  but  little  more 
than  a  regular  system  of  punishments  for  crimes  recognized  as 
already  known  to  the  common  law,  with  the  addition  of  penalties 
imposed  for  some  other  specific  acts. 

Indian  Penal  Code. 

Return  to  an  order  of  the  House  of  Commons  dated  80  July, 
1838,  for  a  copy  of  the  Penal  Code  prepared  by  the  Indian  Law 
62 
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Commissioners  and  published  by  command  of  the  Governor 
General  of  India  in  council.  Ordered  by  the  House  of  GommonB 
to  be  printed,  dd  August,  1838. 

This  is  the  Commissioners'  draft  of  the  statute  enacted  for  India 
many  years  later,  under  the  following  title : 

The  Indian  Penal  Code  (Act  ilv  of  1860)  with  notes  by  W. 


Morgan  and  A.  G.  Macpherson,  barristers-at-law.    London,  1861. 

This  code  was  originally  prepared  by  the  Indian  Law  Commis- 
sioners when  Lord  Macaulay  was  the  president  of  that  body,  and 
was  laid  before  the  Governor-General  of  India  in  council,  in  the 
year  1837.  It  was  enacted  in  1860.  The  present  volume  contains 
the  act  as  passed,  with  extensive  notes  explaining  its  meaning  and 
application. 

The  provisions  of  the  Indian  Code  have  suggested  several 
amendments  of  our  own  law,  embodied  in  the  Penal  Code. 

Jameson  (Mrs.) 

Sisters  of  Charity  and  Communion  of  Labor.  Containing  arti- 
cles on  Prisons  and  Penitentiaries,  &c.    London,  1859. 

Jardine  (David). 

A  Reading  on  the  use  of  Torture  in  the  Criminal  Law  of  Eng- 
land, previously  to  the  Commonwealth.    London,  1837. 

An  interesting  tract  on  a  topic  quite  unimportant  to  the  practi- 
cal amendment  of  the  criminal  law  of  New  York. 

Criminal  Trials,  supplying  copious  illustrations  of  important 


periods  of  English  history.     2  vols.     London,  1846-47. 

The  remark  elsewhere  made  relative  to  the  similar  collection  of 
trials  by  Chandler,  applies  to  these  volumes. 

Jebb.  See  British  Crown  Cases. 
Kentucky. 

Revised  Statutes  of— in  force  from  July  1,  1852,  with  all  the 
amendments  subsequently  enacted,  and  notes  of  decision ;  and  an 
appendix  containing  all  the  enactments  passed  during  1859  and 
18(50,  by  Richard  H.  Stanton.     2  vols.     Cincinnati,  1860. 

The  remark  above  made  upon  the  statute  law  of  Indiana  applies 
to  the  brief  chapter  on  criminal  law  contained  in  this  compilation. 

Leach  (Thomas). 

Cases  in  Crown  Law,  determined  by  the  Twelve  Judges,  by  the 
Court  of  King's  Bench,  and  by  Commissioners  of  Oyer  and  Ter- 
miner and  General  Gaol  Delivery,  from  4  Geo.  II  (1730)  to  55 
Geo.  Ill  (1815).    Fourth  edition.    London,  1816.  2  vols. 

A  general  and  valuable  collection  of  English  decisions. 
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Leading  Criminal  Cases.  See  Bennett. 
Letters. 

On  the  comparative  merits  of  the  Pennsylvania  and  New  York 
systems  of  penitentiary  discipline  By  a  Massachusetts  man. 
Boston,  1836.     8  vo. 

Lewin  (Sir  Gregory  A.) 

A  Report  of  Cases  determined  on  the  Crown  side  on  the  Northern 
Circuit,  commencing  1822  and  ending  1833.    London,  1834. 

Not  arranged  like  an  ordinary  volume  of  reports,  but  partaking 
the  character  of  a  digest,  in  so  far  as  that  the  points  of  the  various 
cases  are  classified  under  their  appropriate  titles,  alphabetically 
arranged. 

Lieber  (Francis). 

A  Popular  Essay  on  subjects  of  Penal  Law,  and  on  Uninter- 
rupted Solitary  Confinement  at  Labor,  as  contradistinguished  to 
solitary  confinement  at  night,  and  joint  labor  by  day ;  in  a  letter 
to  John  Bacon.    Philadelphia,  1838. 

Livingston  (Edward). 

Letter  to  Robert  Yaux  on  the  Pennsylvania  system  of  prison 
discipline.    Philadelphia,  1828. 

A  System  of  Penal  Law  for  the  State  of  Louisiana.  Consist- 
ing of:  a  code  of  crimes  and  punishments ;  a  code  of  procedure ;  a 
code  of  evidence ;  a  code  of  reform  and  prison  discipline ;  a 
book  of  definitions.  Prepared  under  the  authority  of  a  law  of 
the  said  state.  To  which  are  prefixed  a  preliminary  report  on  the 
plan  of  a  penal  code,  and  introductory  reports  to  the  several  codes 
embraced  in  the  system  of  Penal  Law.  Philadelphia  and  Pitts- 
burgh, 1833. 

One  of  the  most  famous  essays  towards  law  amendment,  in  our 
language.  Very  complete,  accurate,  philosophic  and  suggestive. 
In  style  it  partakes  too  much  of  the  character  of  a  treatise,  too 
little  of  that  of  a  statute  to  be  fully  adapted  for  enactment ;  but 
the  substance  of  many  of  its  provisions  has  been  embodied  in  pro- 
visions of  this  code. 

A  system  of  penal  law  for  the  United  States  of  America.  Con- 
sisting of:  a  code  of  crimes  and  punishments ;  a  code  of  pro- 
cedure in  criminal  cases ;  a  code  of  prison  discipline,  and  a  book 
of  definitions.  Prepared  and  presented  to  the  house  of  represen- 
tatives of  the  United  States,  by  Edward  Livingston.  Printed  by 
order  of  the  house.    Folio.    Washington,  1828. 

Louisiana. 

A  Digest  of  the  penal  law  of  the  State  of  Louisiana,  analytically 
arranged.  By  authority.  By  M.  M.  Robinson.  New  Orleans, 
1841. 

Has  been  of  only  secondary  service. 
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Luckey  (Rev.  John). 

Prison  Sketches.  By  a  Chaplain.  Edited  by  D.  P.  Kidder. 
New  York,  1849. 

McLeod  (Alexander). 

Trial  of— for  the  murder  of  Amos  Durfee. 

This  trial  has  been  famous  in  American  jurisprudence,  and 
acquires  renewed  importance  at  the  present  day,  from  its  bearing 
upon  questions  of  public  law.  The  alleged  offense  was  committed 
in  1837.  The  Caroline  was  a  small  steamer,  owned  in  Buffalo  and 
plying  as  a  ferry  boat  between  that  city  and  Navy  island,  on  which 
a  band  of  insurgents  were  posted  with  the  intention  of  invading 
Canada  for  the  overthrow  of  its  government.  While  lying  at 
Schlosser,  a  short  distance  above  Niagara  Falls  and  within  the 
State  of  New  York,  she  was,  on  the  night  of  the  29th  of  Decem- 
ber, 1837,  boarded  by  an  armed  body  from  the  Canadian  shore, 
seventy  or  eighty  strong.  One  person  was  mortally  wounded, 
others  were  shot  and  seriously  injured,  and  twelve  others,  missing, 
were  supposed  to  have  perished  in  the  steamer,  which  was  cut 
loose,  set  on  fire  and  sent  over  the  Falls. 

In  1839,  Alexander  McLeod,  of  Upper  Canada,  was  arrested  at 
Lewiston,  in  New  York  State,  on  a  charge  of  murder  and  araon  in 
this  affair  of  the  Caroline.  This  arrest  excited  much  feeling,  both 
in  this  country  and  in  England,  and  very  soon  a  demand  was  made 
by  the  British  government  for  McLeod's  liberation  under  the 
avowal  that  the  proceedings  in  which  he  took  part  were  under  its 
sanction.  This  was  refused.  The  trial  however,  ended  in  the 
acquittal  of  the  accused  on  the  ground  of  an  cUibu 

MacNally  (Leonard). 

Rules  of  Evidence  on  Pleas  of  the  Crown,  illustrated  from 
printed  and  manuscript  trials  and  cases.  2  vob.  Philadelphia, 
1804. 

A  reprint  of  an  Irish  work  of  considerable  merit. 

McNeil  (D.  B.) 

Laws  of  the  State  of  New  York,  relating  to  State  prisons  and 
the  State  Lunatic  Asylum  for  insane  convicts,  passed  since  the 
adoption  of  the  Constitution  of  1846.  Compiled  from  and  com- 
pared with  the  original  laws  on  file  in  the  office  of  the  Secretary 
of  State.    Albany,  1864. 

A  reprint  of  the  statute  laws.  The  same  matter  may  be  found 
scattered  throughout  the  annual  volumes  of  session  laws ;  but  it  is 
exceedingly  convenient  to  the  student  of  the  particular  subject,  to 
have  them  collected  in  this  form.  Had  the  work  been  received  by 
the  commissioners  before  title  XIX  of  the  Code  was  prepared,  it 
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would  have  materially  assisted  their  labors  upon  that  pai*t  of  the 
work. 

Maine. 

Revised  Statutes  of  the  State  of— passed  April  7,  1857.  Port- 
land and  Hallowell,  1857. 

The  leading  features  of  the  statute  law  of  crimes  in  Maine,  are 
borrowed  from  that  of  Massachusetts ;  and  the  more  recent  compi- 
lation in  the  latter  State  has  rendered  recourse  to  the  statutes 
"of  Maine  comparatively  infrequent. 

Maryland. 

The  Maryland  Code.  Public  General  Laws.  Compiled  by 
Otho  Scott  and  Hiram  McCullough,  commissioners.  Adopted  by 
the  Legislature,  January,  1860.  With  an  Index  by  Henry  C. 
Machall.     1  vol.    Baltimore,  1860. 

One  article  of  this  compilation  treats  of  the  criminal  law,  some- 
what fully,  as  respects  the  number  of  offenses  provided  for ;  but 
without  any  such  completeness  in  regard  to  the  definitions  of 
offenses,  as  to  give  the  work  fully  the  character  of  a  code,  properly 
so-called.  A  supplement,  issued  in  1862,  was  received  too  late  to 
be  of  service. 

Rules  and  Regulations  of  the  Maryland  Penitentiary.    En- 


larged edition.     Baltimore,  1853. 

Massachusetts. 

The  General  Statutes  of  the  Commonwealth  of.  Revised  by 
commissioners,  amended  by  the  Legislature,  and  passed  Dec.  28, 
1859.  Edited  and  published  under  authority  of  resolves  of  1859. 
Boston,  1861. 

If  it  be  the  best  policy  to  forego  a  code,  and  to  rely,  in  the 
administration  of  the  criminal  law,  upon  a  system  of  statutes  cover- 
ing, by  express  provisions,  the  leading  and  more  common  crimes, 
and  upon  a  reserved  power  in  the  courts  to  apply  general  princi- 
ples of  unwritten  law  to  new  developments  of  misconduct  and  to 
cases  suggesting  nice  distinctions,  it  is  difficult  to  see  how  the 
work  of  penal  legislation  could  be  better  done,  having  reference  to 
the  wants  of  the  particular  State,  than  in  Title  I  of  Part  IV  of 
this  compilation.  Not  all  crimes  are  defined;  nor  are  common 
law  oftenses  excluded ;  but  the  definitions,  when  given,  are  lucid 
and  easily  applied,  the  language  is  compact  and  concise,  and  the 
whole  construction  of  the  act,  practical,  and  adapted  for  easy  and 
just  administration.  The  provisions  fill  about  thirty-six  royal 
octavo  pages,  more  closely  printed  than  many  like  compilations. 
They  have  been  frequently  consulted  in  the  preparation  of  the 
Penal  Code,  and  always  with  advantage. 
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Report  of  the  Penal  Code  of— prepared  under  a  i*esolve  of  the 


Legislature,  passed  February  10,  1837.     Boston,  1844. 

This  work  is  an  inchoate  undertaking  similar  in  character  and 
design  to  the  draft  of  the  present  Penal  Code.  It  only  pui-poiia  to 
exhibit  the  method  upon  which  the  Massachusetts  commissioners 
appointed  to  codify  the  criminal  law  of  that  State,  proposed  to  pro- 
ceed in  the  execution  of  their  task.  It  forms,  hpwever,  a  full  sized 
volume,  and  treats  quite  comprehensively  and  suggestively  of  the 
leading  offenses.  Some  aid  has  been  derived  from  it  in  framing 
the  analysis  and  some  of  the  definitions  given  in  the  Penal  Code. 

Report  of  the  Joint  Standing  Committee  on  Prisons,  to  inquire 


what  change  is  necessary,  if  any,  in  the  discipline  at  the  State 
Prison.     Mass.  House  of  Rep.,  May,  1857. 

—    Laws  of  the  Mass.  State  Prison,  1829.     Charlestown,  1830. 


Matthews  (James  M.) 

Digest  of  the  Laws  of  Virginia  of  a  criminal  nature,  illustrated 
by  judicial  decisions.     Richmond,  1861. 

Has  been  of  occasional  service. 
Mechanics'  Stat«  Oonvention. 

Proceeding  of  the,  at  Utica,  1834,  on  the  effect  produced  on  the 
trades  by  the  system  of  state  prison  discipline. 

Michigan. 

Compiled  Laws  of  the  State  of.  Published  by  authority. 
Compared  and  arranged  by  Thos.  M.  Cooley.  2  vols.  Lansing, 
1857. 

Contains  a  tolerably  complete  title,  filling  sixty  pages,  upon 
crimes  and  the  punishment  thereof. 

Minnesota. 

The  Public  Statutes  of  the  State  of— 1849-1858.  Compiled  by 
Messrs.  Sherburne  and  Wm.  HoUinshead,  commissioners.  Pub- 
lished by  State  authority.    St.  Paul,  1850. 

The  provisions  on  crimes  in  this  collection  of  laws  follow  too 
closely  the  existing  statutes  of  New  York  to  be  of  much  aid  in 
amending  them. 

Missouri. 

lievised  Statutes  of  the  State  of.  Revised  and  digested  by  the 
18th  general  assembly  during  1854  and  1855.  Charles  H.  Hardin, 
commissioner.  Published  by  authority  of  law.  2  vols.  Jefferson, 
1856. 

Contains  a  chapter  upon  crimes,  which  is  tolerably  full,  but  has 
not  been  of  any  essential  service. 

Moody.  See  British  Crown  Cases. 
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Morgan.  See  Indian  Penal  Code. 
New  Hampshire. 

The  Compiled  "Statutes  of  the  State  of;  to  which  are  prefixed 
the  Constitution,  &c.  Published  by  order  of  the  legislature. 
Second  edition.     Concord,  1864. 

The  provisions  upon  crimes  in  this  volume  are  too  brief  to  have 
been  of  any  material  service. 

New  Jersey. 

A  Digest  of  the  Laws  of.  By  Lucius  Elmer.  Third  edition, 
containing  all  tlie  laws  of  general  application,  now  in  force,  from 
1709  to  1861,  inclusive,  with  the  rules  and  decisions  of  the  courts. 
By  John  T.  S'ixon.  Published  under  the  patronage  of  the  legislar 
ture.     Bridgeton  and  Trenton,  1861. 

Several  provisions  of  the  Penal  Code  have  been  suggested  by 
the  New  Jersey  statutes  presented  in  the  above  work. 

Statistics   of  the  state  prison  of  New  'Jersey  from  1799  to 

1845.     Trenton,  1846. 

Reports  on  the  condition  of  the  state  prison,  1856, 1857, 1858. 


New  York. 

Auburn  state  prison.    Reports  of  inspectors  between  1829  and 
1847. 

Clinton  state  prison.     Annual  reports,  1845,  1846,  1847. 

Mount  Pleasant  state  prison.     Annual  reports  between  1832 


and  1848. 


—  Report  of  select  committee  of  the  assembly  on  the  condition 
of  ^e  state  prisons.     1852. 

—  Annual  reports  of  the  inspectors  of  state  prisons  since  1849. 
State  of  New  York.     No.  98.   In  Senate,  March  18,  1846. 


Report  of  the  Secretary  of  State,  of  abstracts  of  convictions  for 
criminal  offenses,  and  of  the  returns  of  sheriffs  respecting  the 
persons  convicted. 

—    Statutes  of. 


The  most  cursory  glance  at  the  Code  will  show  that  tho 
Revised  Statutes  and  Session  Laws  of  our  own  State  have  been  its 
principal  basis.  Indeed,  as  already  explained  in  the  preliminary 
note,  the  general  rule  has  been  to  take  the  provision  of  the  Code 
from  the  existing  statute,  if  there  was  one,  upon  the  subject  under 
consideration,  and  to  introduce  a  new  enactment  only  in  cases 
when  there  was  none  at  all,  or  where  the  present  law  was  believed 
to  be  in  some  way  defective  or  objectionable. 

North  Carolina. 

Revised  Code  of — enacted  by  the  general  assembly  at  the  session 
of  1854,  together  with  other  acts  of  a  public  and  general  nature, 
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passed  at  the  same  session,  Ao.  Prepared  under  acts  of  the  gene- 
ral assembly,  passed  at  the  sessions  of  1850  and  1854.  By  Bar- 
tholomew T.  Moore  and  Asa  Biggs.    Boston,  1855. 

The  remark  made  relative  to  the  provisions  of  the  Maryland 
Code,  applies  equally  to  this  volume. 

Ohio. 

Special  Report  of  the  warden  (L.  Dewey)  of  the  Ohio  penitenti- 
ary, on  prisons  and  prison  discipline.     Columbus,  1851. 

Report  of  the  directors  and  warden  (J.  Ewing)  for  1856. 

Columbus,  1856. 

The  Revised    Statutes    of— of  a  general  nature,  in  force, 


August  1st,  1860.    Collected  by  Jos.  R.  Swan,  with  notes  by 
Leander  J.  Critchfield.     2  vols.    Cincinnati,  1860. 

A  very  well  arranged  and  digested  compilation  of  a  somewhat 
heterogeneous  collection  of  statutes,  passed  at  various  dates  during 
the  last  thirty  years. 

Packard  (P.  A.) 

Inquiry  into  the  alleged  tendency  of  the  Separation  of  Convicts, 
one  from  the  other,  to  produce  disease  and  derangement.  By  a 
citizen  of  Pennsylvania.    Philadelphia,  1849. 

Memoir  of  a  late  visit  to  Auburn  penitentiary.    Philadelphia, 


1841. 

Vindication  of  the  separate  system  of  prison  discipline  from 

the  misrepresentations  of  the  North  American  Review,  July,  1839. 
Philadelphia. 

Parker  (Amasa  J.) 

Reports  of  Decisions  in  Criminal  Cases  made  at  term,  at  cham- 
bers, and  hi  the  courts  of  oyer  and  terminer  of  the  State  of  New 
York.     4  vols.    Albany,  1865-1856. 

These  volumes  are  important  to  one  who  would  acquaint  him- 
self fully  with  the  criminal  jurisprudence  of  New  York  State,  and 
they  have  been,  of  course,  frequently  referred  to  in  the  preparation 
of  the  Code.  A  majority  of  the  cases  are  not  elsewhere  reported, 
and  many  of  them  are  of  recent  date  and  contain  authoritative  de- 
cisions of  important  questions. 

Paris  (J.  A.)  and  Fonblanque  (J.  S.  M.) 

Medical  Jurisprudence.     3  vols.    London,  1823. 

A  leading  work  in  its  day.  The  preparation  of  the  Code  has 
not  required,  however,  very  extended  researches  in  medical  juris- 
prudence ;  and  upon  the  questions  which  have  arisen,  the  more 
recent  works  of  Beck,  Dean,  and  Wharton  &  Stills  have  been 
found  more  convenient  than  this  one,  eminent  as  it  is. 
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Partidas. 

The  laws  of  Las  Siete  Partidas,  which  are  still  in  force  in  the 
State  of  Louisiana.  Translated  from  the  Spanish  by  L.  Morean 
Lislet  and  Henry  Carleton.    New  Orleans,  1820. 

Was  of  service  in  perfecting  the  analysis  of  the  Code. 
PennsylTania. 

History  of  the  Eastern  Penitentiary  of.    Philadelphia,  1852. 
Journal  of  Prison  Discipline  and  Philanthropy.    Published 


quarterly  under  the  direction  of  the  Philadelphia  Society  for  the 
alleviation  of  the  miseries  of  public  prisons.    From  1845  onward. 

—    Reports  of  the  Eastern  Penitentiary  of.   From  1 846  onward. 


Philadelphia  Society. 

Sketches  of  the  Principal  Transactions  of  the  Philadelphia 
Society  for  the  alleviation  of  the  miseries  of  public  prisons,  n*om 
its  origin.    Philadelphia,  1850. 

Pitcairn  (Eobert). 

Criminal  Trials  in  Scotland,  fronLA.  d.  1488,  to  a.  d.  1624;  em- 
bracing the  entire  reigns  of  James  IV  and  V,  and  Mary  Queen  of 
Scots,  and  James  VI ;  compiled  from  the  original  Records  and 
MSS. ;  with  Historical  Notes  and  Illustrations.  8  vols.  Edin- 
burgh, 1833. 

Powers  (Gershom). 

Letter  to  Edward  Livingston  in  relation  to  Auburn  State  Prison. 
1829. 

A  brief  account  of  the  Auburn  State  Prison.    Auburn,  1826. 


Prison  Association. 

Nineteenth  Annual  Report  of  the  Executive  Committee  of  the 
Prison  Association  of  New  York.  Transmitted  by  the  Legisla- 
ture, Jan.  29,  1864.     Albany,  1864. 

Gives  the  results  of  the  visits  of  inspection  made  by  the  com- 
mittees of  the  association  during  1863,  to  the  State  prisons  and 
county  jails  and  penitentiaries  of  the  State.  Abounds  in  valuable 
information  upon  the  present  condition  of  the  institutions  visited, 
and  in  important  suggestions  towards  their  improved  manage- 
ment. 

Pulton  (Perdinando). 

De  Pace  Regis  et  Regni^  viz :  A  Treatise  declaring  which  be 
the  great  and  generale  offences  of  the  Realme,  and  the  chiefe  im- 
pediments of  the  peace  of  the  King  and  the  Kingdome,  as  Menaces, 
Assaults,  Batteries,  Treasons,  Homicides  and  Felonies,  Ryots, 
Routs,  Vnlawful  assemblies,  <fcc.,  Ac,  which  being  reformed,  or 
duly  checked,  Florehit  pax  Regis  et  Regni.  Collected  out  of  the 
Reports  of  the  Common  Lawes  of  the  Realme,  and  of  the  Statutes 
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in  force,  and  out  of  the  painful  workes  of  the  Reverend  Judges 
Sir  Anthony  Fitzherbert,  <&c.,  &c.    1  vol.  folio.    London,  1609. 

A  leading  authoiity  upon  the  common  law  in  its  early  condition^ 
and  as  such,  very  serviceable. 

Bay  (J.) 

A  treatise  on  the  Medical  Jurisprudence  of  Insanity.  Fourth 
edition,  -with  additions.    Boston,  1860. 

A  recent  and  somewhat  enlarged  edition  of  a  work,  always 
highly  respected  upon  the  special  topic  to  which  it  relates.  Upon 
the  important  topic  of  the  amenability  of  persons  labonng  under 
mental  diseases,  to  criminal  punishment  for  their  acts,  Dr.  Ray  is  of 
•  opinion  that  the  rules  of  the  English  and  American  law  originated 
at  a  time  when  the  philosophy  of  disease  of  the  mind  was  not  well 
understood,  and  that  the  courts  of  law  have  not  kept  pace  with  the 
progress  of  science  on  this  subject ;'  that  under  the  usual  legal  defi- 
nitions, many  persons  are  held  liable  to  punishment  who,  upon 
views  more  in  accordance  with  the  facts  of  mental  derangement, 
would  be  deemed  excused ;  and  that  the  protection  of  society 
against  the  acts  of  the  insane  ought  to  be  sought  more*"  through 
efforts  for  their  guardianship  and  restoration,  and  less  through  the 
administration  of  criminal  punishment,  than  is  done  at  present. 
These  views  are  advocated  throughout  his  volume  with  great 
ability.  The  questions  connected  with  this  subject  have  been  con- 
sidered with  much  care  in  the  preparation  of  the  provisions  of  the 
code  which  bear  upon  the  ciirainal  responsibility  of  the  insane, 
and  the  views  above  indicated,  as  advocated  by  Dr.  Ray  and  others 
no  less  entitled  to  respect,  have  been  attentively  considered.  But 
while  the  commissioners  regard  the  subject  as  one  of  great  diffi- 
culty, a  majority  of  them  have  considered  it  wiser  to  maintain 
the  rule  of  legal  responsibility,  as  it  has  been  declared  by  the  later 
adjudications  of  the  courts.  The  rule  has  been  so  declared  in 
sections  16  and  18  of  the  Code. 

Rhode  Island. 

The  Revised  Statutes  of  the  State  of  Rhode  Island  and  Provi- 
dence Plantations.  Published  by  authority  of  the  General  Assem- 
bly.    Providence,  1867. 

Contains  a  title  of  about  25  pages  ^^  Of  crimes  and  punishments," 
which  has  been  several  times  useful. 

« 
Rogers  (Daniel). 

The  New  York  City  Hall  Recorder.  Containing  reports  of  the 
most  interesting  trials  and  decisions  which  have  arisen  in  the  vari- 
ous courts  of  judicature  for  the  trial  of  jury  causes  in  the  haU 


APPENDIX  B.  xcui 

daring  those  years,  particularly  in  the  court  of  sessions.    6  vols, 
bound  in  3.     1816-1821.    New  York,  1817-22. 

This  was  a  species  of  law  magazine,  being  published  in  monthly 
numbers,  from  Jan.,  1816,  to  Dec,  1821.  It  is  chiefly  devoted  to 
criminal  cases  tried  at  the  New  York  City  Hall  during  the  period 
of  its  publication.  It  contains,  however,  some  notices  of  cases  in 
other  states.  Not  many  of  the  cases  reported  in  these  volumes 
contain  decisions  of  points  of  law  which  now  have  much  authority. 
The  work  embodies,  however,  an  interesting,  if  not  a  very  useful, 
exhibit  of  the  earlier  criminal  jurisprudence  of  our  State,  as  admin- 
istered in  the  city  of  New  York. 

Boscoe  (Henry). 

A  bigest  of  the  Law  of  Evidence  in  Criminal  Cases.  Second 
edition,  with  considerable  additions  by  T.  C.  Granger.  With  notes 
and  references  by  George  Sharswood.    Philadelphia,  1840. 

A  well  known  and  very  valuable  manual. 

Eussell  (William  Oldnall). 

A  Treatise  on  Crimes  and  Indictable  Misdemeanors.  With 
additional  notes  of  decisions  in  the  American  couits,  by  Daniel 
Davis.  Second  American  from  the  second  English  edition,  with 
additional  references,  by  Theron  Metcalf.    Philadelphia,  1831. 

Well  known  as  the  leading  work  on  the  English  criminal  law  as 
it  existed  prior  to  the  recent  sweeping  statutory  changes.  A  new 
edition  of  Russell  is  understood  to  be  in  preparation  by  Mr.  Chas. 
S.  Greaves,  in  which  form  the  work  will  doubtless  resume  its  former 
place  at  the  head  of  the  manuals  of  the  criminal  law. 

Bussell  and  Byan.  See  British  Crown  Cases. 

Sampson  (M.  B.) 

Rationale  of  Crime,  and  its  Appropriate  Treatment;  being  a 
treatise  on  Criminal  Jurisprudence,  considered  in  relation  to 
Cerebral  Organization.  With  notes  and  illustrations  by  E.  W. 
Fainham,     12  mo.    New  York,  1846. 

Sanford  (H.  S.) 

The  different  systems  of  Penal  Codes  in  Europe ;  also  a  report 
on  the  administrative  changes  in  France,  since  the  Revolution  of 
1848.  33d  Congress,  1  sess.  Ex.  doc.  No.  68.  Washington, 
1854. 

So  much  of  this  volume  as  relates  to  the  penal  codes  of  Europe, 
forms  the  basis  of  Appendix  A  which  follows  the  text  of  this  Code 
in  the  present  volume.  It  will  be  seen  by  referring  to  that  paper, 
that  the  work  has  been  of  essential  service. 
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Saunders  (T.  W.)  and  Cox  (Edward  W.) 

The  Criminal  Law  Consolidation  Acts,  1861;  the  other  new 
criminal  statutes  and  parts  of  statutes  of  the  sessions  1861  and 
1862 ;  together  with  a  digest  of  the  criminal  cases  from  1848  to 
1862.     Second  edition.    London,  1862. 

The  criminal  law  consolidation  acts  are  elsewhere  described. 
See  Greaves,  The  present  volume  contains  one  or  two  later  acts, 
which  are  comparatively  unimportant.  The  digest  is  substantially 
the  same  with  that  already  described.  See  Cox, 

Shaw  (John). 

Keports  of  Cases  before  the  High  Court  and  Circuit  Courts 
of  Justiciary  in  Scotland,  during  1848-1852.     Edinburgh,  1853. 

One  of  the  series  of  standard  reports  in  the  criminal  law  of 
Scotland. 

Smith  (John  Gordon). 

The  Principles  of  Forensic  Medicine  systematically  arranged 
and  applied  to  British  practice.     Second  edition.    London,  1824. 

The  remark  made  upon  Chitty*8  Medical  Jurisprudence  applies 
equally  to  this  worL 

Smith  (G.  W.) 

A  Defense  of  the  System  of  Solitary  Confinement  of  prisoners 
in  Pennsylvania.    Philadelphia,  1838. 

Spanish  Civil  Law. 

Institutes  of  the  Civil  Law  of  Spain.  Translated  from  the 
Spanish,  with  notes,  &c.,  by  Lewis  F.  C.  Johnston.    London,  1825. 

Two  of  the  titles  of  this  volume — titles  19  and  20,  of  Book  II — 
treat  of  criminal  law,  and  were  examined  in  preparing  the  analysis ; 
both  for  the  purpose  of  pei-fecting  the  classification,  and  to  ascer- 
tain offenses  which  ought  to  be  included. 

Starkie  (Thomas). 

Treatise  on  Criminal  Pleading ;  with  precedents  of  indictments, 
special  pleas,  <fec.  First  American  from  the  last  London  edition. 
1  vol.    Exeter,  1824. 

Staundeforde  (Gnillianlrae). 

Lcs  Plees  del  Coron,  diuisees  in  plusors  titles  and  comon  lieux, 
1574. 

Has  been  occasionally  consulted  on  questions  relative  to  the 
early  rules  of  the  common  law. 

Stephen  (Henry  J.) 

Summary  of  the  Criminal  Law.    Philadelphia,  1840. 
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A  reprint  of  an  English  work,  formerly  much  esteemed.  There 
is  a  later  edition. 

Swluton  (Archibald). 

Reports  of  Cases  before  the  High  Conrt  and  Circuit  Courts  of 
Justiciary  in  Scotland  from  1835  to  1841.  2  vols.  Edinburgh, 
1838,  1842. 

One  of  the  standard  series  of  Scotch  criminal  reports. 

TeUkampf  (J.  L.) 

Essays  on  Law  Reform,  Penitentiaries,  &c.,  in  Great  Britain 
and  the  United  States.    London,  1859. 

Thacher  (Peter  O.) 

Reports  of  Criminal  Cases  tried  in  the  criminal  court  of  the  city 
of  Boston,  before  Peter  Oxenbridge  Thacher,  judge  of  that  court, 
from  1823  to  1843.    Edited  by  Horatio  Woodman.    Boston,  1845. 

Townsend  (William  0.) 

Modern  State  Trials;  revised  and  illustrated  with  essays  and 
notes.     2  vols.     London,  1850. 

Contains  a  number  of  interesting  English  trials  of  comparatively 
recent  date,  and  important  bearing  on  the  law  of  crimes. 

Tomlins  (Harold  Nuttall). 

.  A  Digested  Index  to  the  Common  Law ;  containing  all  the  points 
relating  to  criminal  matters,  comprehended  in  the  reports  of  Black- 
stone,  Burrow,  Cowper,  Douglas,  Leach's  C.  L.,  Lord  Raymond, 
Salkeld,  Strange,  Wilson,  and  the  Term  Reports,  &c.  Second 
edition.  Revised,  corrected  and  enlarged  with  the  addition  of  such 
cases  as  have  been  decided  since  the  hrst  publication  of  the  work. 
London,  1820. 

A  convenient  index  to  the  crinunal  oases  in  the  reports  above 
mentioned. 

Tremaine  (John). 

Placita  Coronsa ;  or  Pleas  of  the  Crown,  in  matters  criminal  and 
civil,  containing  a  large  collection  of  modem  precedents.  In  the 
Savoy.    Folio  (London),  1723. 

United  States  Digest. 

Of  Decisions  in  Criminal  Cases  contained  in  the  Reports  of  the 
Courts  of  the  United  States  and  the  several  State  Courts.  By 
John  L.  Hanes.    New  York,  1856. 

A  very  convenient  index  to  American  cases  on  criminal  law, 
decided  prior  to  1856. 

Van  Leenwen  (Simon). 

Commentaries  on  the  Roman  Dutch  Law.  Translated  from  the 
Dutch,     London,  1820. 

Embraces  the  subject  of  penal  law. 
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Vermont. 

The  Compiled  Statutes  of  the  State  of;  being  such  of  the 
Revised  Stautes,  and  of  the  public  acts,  and  laws  passed  since,  as 
are  now  in  force.  To  which  are  prefixed  the  Constitution,  &c. 
Compiled  in  pursuance  of  an  act  of  the  legislature.  By  Chas.  L. 
Williams.    Burlington,  1861. 

The  remark  made  relative  to  the  New  Hampshire  statutes 
applies  also  to  this  collection. 

Voorbies  (Albert). 

A  Treatise  on  the  Criminal  Jurisprudence  of  Louisiana.  2 
vols,  bound  in  1.    New  Orleans,  1860. 

Virginia. 

The  Code  of— with  the  Declaration  of  Independence,  Ac.  Pub- 
lished pursuant  to  an  act  of  the  general  assembly  of  Virginia, 
passed  August  15,  1849.     Richmond,  1849. 

The  remark  made  relative  to  the  Maryland  Code  applies  equally 
to  this  compilation. 

Washington  Territory. 

Statutes  of.  Tenth  annual  session  held  at  Olympia,  1862.  Also 
containing  the  Territorial  Organic  Act,  <fcc.    Olympia,  1863. 

Contains  *'an  act  relative  to  crimes  and  punishments,"  &c^ 
eleven  chapters  of  which  are  occupied  with  a  tolerably  comprehen- 
sive system  of  penal  law.  This  volume  was  not  received  until  after 
the  Penal  Code  was  substantially  completed. 

Waterman's  (Thomas  W.)  Archbold. 

A  Complete  Practical  Treatise  on  Criminal  Procedure,  Pleading 
and  Evidence,  in  indictable  cases,  with  minute  directions  and  forms, 
for  every  case  that  can  arise,  either  at  common  law,  under  the 
English  statute,  or  under  the  statutes  of  the  several  states ;  com- 
prising the  "  new  system  of  criminal  procedure,  pleading,  and  e\d- 
dence,''  by  Mr.  Archbold,  and  also  the  fourteenth  and  last  London 
edition  of  ^^  Archbold's  pleading  and  evidence  in  criminal  cases," 
by  Messrs.  Jervis  &  Wefsby ;  with  comprehensive  notes  containing 
all  of  the  American  and  English  decisions  to  the  date  of  pablica- 
tion.    Seventh  edition.    2  vols.    New  York,  1860. 

A  work  well  known  to  the  American  practitioner.  Although 
its  discussions  of  the  nature  of  crimes  are  incidental  to  its  main 
purpose — the  elucidation  of  procedure  and  evidence — ^it  has  been 
found  of  frequent  service  as  an  aid  in  collating  the  recent  Ameri- 
can decisions  and  statutes. 

Wharton  (Francis). 

Treatise  on  the  Criminal  Law  of  the  United  States,  comprising  a 
jseneral  view  of  the  criminal  jurisprudence  of  the  common  and  civU 
law,  and  a  digest  of  the  penal  statutes  of  the  general  government^ 
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and  of  Massachusetts,  New  York,  Pennsylvania,  Virginia  and 
Ohio,  with  the  decisions  or  cases  arising  upon  those  statutes. 
Fifth  revised  edition.     2  vols.     Philadelphia,  1861. 

A  very  comprehensive  and  valuable  work. 

Treatise  on  the  Law  of  Homicide  in  the  United  States ;  to 


which  is  appended  a  series  of  leading  cases  on  homicide,  now  out 
of  pnnt,  or  existing  only  in  manuscript.    Philadelphia,  1855. 

Precedents  of  Indictments  and  Pleas  adapted  to  the  use  both 


of  the  courts  of  the  United  States  and  those  of  all  the  several 
States.  With  notes  on  criminal  pleading  and  practice.  Second 
and  revised  edition.    Philadelphia,  1857. 

State  Trials  of  the  United  States  during  the  administrations 


of  Washington  and  Adams.    Philadelphia,  1849. 

Wharton  (Francis)  &  Stille  (Morton), 

Treatise  on  Medical  Jurisprudence.    Philadelphia,  1855. 

This  work  is  rich  in  information  of  the  recent  progress  of  medi- 
cal jurisprudence  on  the  continent  of  £urope.  Has  been  of  mate- 
rial service  upon  the  few  questions  connected  with  this  sciencCi 
which  have  arisen  in  the  preparation  of  the  Code. 

Wheeler  (Jacob  D.) 

Criminal  Law  Cases,  with  notes  and  references ;  containing  also 
a  view  of  the  Criminal  Laws  of  the  United  States  from  Septem- 
ber, 1822  to  1824.     3  vols.     New  York,  1823-1825. 

The  fii*st  volume  of  this  series  contains,  principally,  reports  of 
criminal  trials  in  the  courts  of  the  city  of  New  York.  The  second 
and  third  volume  contain  cases  from  courts  of  other  States,  besides 
a  tolerably  systematic  review  of  the  criminal  law.  The  work  is, 
however,  comparatively  unimportant  at  the  present  day. 

Wills  (William). 

An  Essay  on  the  Rationale  of  Circumstantial  Evidence.  Illus- 
trated by  numerous  cases.    Philadelphia,  1843. 

A  reprint  of  an  English  work.  The  volume  contains  an  interest- 
ing discussion  of  the  force  and  effect  of  circumstantial  evidence, 
with  narratives  of  leading  English  cases  illustrative  of  the  subject. 
Although  the  subject  of  evidence  is  excluded  from  the  Penal 
Code,  yet  on  some  questions  relative  to  presumptions  and  the 
burden  of  proof,  which  have  arisen  collaterally  in  framing  defini- 
tions of  offenses,  this  work  has  been  useful. 

Wisconsin, 

The  Revised  Statutes  of  the  State  of —passed  and  approved, 
1858,  to  which  is  prefixed  the  Declaration  of  Independence,  Ac. 
Printed  and  published  pursuant  to  law,  under  the  superintendence 
of  one  of  the  revisers.     Chicago,  1858. 

The  remark  made  relative  to  the  statutes  of  Minnesota  applies 
also  to  (his  collection. 
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TABLE  OF  STATUTES 


SHOWING-  THB  PROPOSED  EFFECT  OF  THE  CODE   UPON   THE 

EXISTING  LAW. 


In  this  table  are  mentioned  the  important  provisioDS  of  the  original 
Revised  Statutes  and  subsequent  acts  of  the  Legislature,  which  affect 
subjects  within  the  scope  of  the  Penal  Code,  and  are  of  a  public  or 
general  character,*  and  are  still  in  force. 

If  the  Penal  Code  contains  any  provision  corresponding  to  a  given 
statute,  reference  is  made  in  the  table  to  the  section  of  the  Code  cover- 
ing the  statute.  In  this  class  of  cases,  it  is  to  be  understood  that 
although  the  previous  statute  should  not  be  repealed^  section  2  of  the 
Code  will  prevent  any  prosecution  under  it,  as  to  offenses  commenced 
after  the  Code  takes  effect.  (See  section  2,  and  note  to  section  786.) 
Such  offenses  are  only  punishable  so  far  as  the  Code  permits. 

If  the  statute,  though  apparently  within  the  scope  of  the  Code,  is 
one  of  those  which,  by  sections  783-786,  is  to  remain  unaffected — so 
that,  notwithstanding  the  passage  of  the  Code,  proceedings  may  be 
taken  under  such  statute — or  if  it  is  one  of  those  relating  to  prisons, 
which  are  repealed  by  the  express  provisions  of  section  1070 — reference 
is  made  to  those  sections  respectively. 

If  the  statute,  although  within  the  scope  of  the  Code,  has  been 
designedly  omitted,  in  preparing  it — so  that  after  the  passage  of  the 
latter  there  will  be  no  provision  of  law  really  coiTesponding  to  it — ^the 
reason  why  it  is  omitted  is  briefly  indicated. 

Acts  that  have  heretofore  been  repealed  are,  in  general,  not  men- 
tioned in  this  table,  unless  there  are  provisions  in  the  Code  correspond- 
ing to  them  in  substance.  This  is  often  the  case  where  a  statute  was 
repealed  by  a  later  one  which  contained  similar  provisions. 


*  Acts  oporatiye  within  particular  municipal  corporations  onlj,  are  continued  in  force 
by  section  786,  subd.  I.    But  to  save  spaoOi  these  are  not  enumerated  in  this  table. 
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The  Sevised  Statutes. 

1  Jtev,  Stat,^  121,  §  31,  imposing  penalty  for  acting  as  officer 
without  oath  or  bond. 
Covered  by  section  96  of  the  Penal  Code. 

1  Hev,  St(U.y  124,  §  50,  relative  to  refusal  of  public  officer  to 
deliver  books,  4Jbc.,  to  his  successor. 
Covered  by  section  111. 

1  Hev.  Stat.^  149,  §§  1,  2,  relative  to  perjury  at  elections. 
Covered  by  sections  150,  162. 

1  Itev.  Stat.y  154,  §§  12-15,  relative  to  powers  of  legislature  to 
punish,  <fec. 

Preserved  by  sections  784,  V86. 

2  JRev.  StaL^  199,  §  15,  imposing  punishment  for  making  false 
return  of  survey. 

Covered  by  section  223. 

1  Jtev,  iStat.y  206,  §  54,  relative  to  former  owner  of  lands  sold 
by  surveyor-general,  returning  to  resettle  upon  them. 
Covered  by  the  more  general  provision  of  section  493. 

1  Hev.  Stat.^  235,  §g  94,  95,  relative  to  drawing  water  from  the 
canals. 
Covered  by  section  515. 

1  Rev.  Staty  241,  §  125,  punishing  delivery  of  false  bill  of  lad- 
ing on  canal. 
Covered  by  section  511, 

1  JRev.  Stat.y  248,  §§  179,  180,  relative  to  abusing  canals. 
Covered  by  section  514. 

1  Hev.  /SUU.J  311,  §  29,  relative  to  contempt  of  court  martial. 
All  laws  of  thb  kind  are  preserved  by  section  785. 

1  Hev.  StaJt.y  312,  §§  1-11,  authorizing  military  fines  and  penal- 
ties. 
All  laws  of  this  kind  are  preserved  by  section  785. 

1  Hev.  Stat.j  350,  §  15,  relative  to  county  clerk  omitting  to 
return  names  of  constables. 
Covered  by  section  223. 

1  Itev.  Staty  421,  §  15,  relative  to  omission  of  duty  by  certain 
public  officers. 

Covered  by  section  215. 

1  Itev.  Staty  422-455,  containing  chapter  14  of  part  I,  entitled 
"  Of  the  Public  Health." 

The  commissioners  have  contemplated  the  revision  of  the  Health 
Laws  as  a  separate  body  of  laws  from  either  of  the  Codes  (See 
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either  of  the  Codes  (see  note  to  section  786).  The  more  important 
offenses  connected  with  quarantine  are,  however,  covered  by  sections 
435-439 ;  and  obstinictions  or  violations  of  the  health  laws  are  made 
punishable  by  sections  440-441. 

1  JHev,  Stat.^  525,  §§  128,  129,  relative  to  injuries  to  mile 
stones,  <&c. 

Covered  by  section  694. 

1  Bev.  StcU.^  527,  §  7,  relative  to  violating  recognizance  to  keep 
a  feiTy. 

Covered  by  section  460. 

1  i?6u.  Stat.^  529,  §§  1-40,  relative  to  offenses  connected  with 
auction  sales. 
This  subject  is  covered  by  sections  502-510. 

1  Hev.  Stat^  536,  §§  1-199,  relating  to  the  inspection  of  provi- 
sions, produce  and  merchandize. 

The  commissioners  have  contemplated  the  revision  of  the  Inspec- 
tion Laws  as  a  separate  body  of  laws  from  either  of  the  Codes 
(see  section  786,  note) ;  which  is  the  reason  why  the  penal  provi- 
sions of  the  existing  statutes  are  not  incorporated  in  the  Code. 

1  Itev»  Stat.<,  589,  §§  1-31,  relative  to  acts  of  directors  of  corpo- 
rations. 

The  penal  provisions  of  these  sections,  with  others  of  greater 
stringency,  are  embodied  in  sections  645-658. 

1  Hev,  StaJt,^  635,  §  11,  relative  to  confinement  of  insane  persons. 
Covered  by  section  425. 

1  Rev,  StaLy  658,  §§  8-12,  relative  to  selling  or  exportmg  per- 
sons as  slaves. 

Provisions  upon  this  subject  are  given  in  sections  272-276. 

1  Rev.  StaLy  662,  §§  11-13,  relative  to  betting  and  gaming. 
Covered  by  sections  388-390. 

1  Rev,  Staty  664,  §  21,  allowing  certain  offenders  to  be  discharged. 
Omitted,  for  reasons  stated  in  note  to  section  391. 

1  Rev.  Stat.y  665,  §§  22-37,  relative  to  lotteries. 

More  stringent  provisions  are  contained  in  sections  370-384. 

1  Rev,  St€U.y  671,  §  53,  relative  to  forgery  of  lottery  tickets. 
Omitted,  for  reasons  stated  in  note  to  section  371. 

1  Rev,  Stat,y  672,  §  55  ;  relative  to  racing  for  stakes. 
Covered  by  section  400. 

1  Rev,  Stat,y  673,  §  59, 1'elative  to  racing  in  New  Utrecht. 
Omitted ;  the  general  provisions  of  sections  207,  400  and  472, 
on  the  subject  of  racing,  being  deemed  sufficient. 
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1  liev.  StcU,y  673  and  674,  §§  61-^8,  relative  to  profiune  swearing. 
Covered  by  sections  34-37. 

1  lUv.  Stat.y  674,  §  64,  relative  to  disturbing  religions  meetings. 
Covered  by  sections  55  and  56. 

1  Bev.  SUU.^  675,  §§  69-72,  relative  to  observance  of  Sonday. 
Covered  by  sections  38-52. 

1  jRev,  Stat.^  682,  §  25,  punishing  offenses  against  the  provisions 
relative  to  excise. 
See  provisions  on  this  subject  in  sections  723-728. 

1  JRev.  StcU.y  684,  §  0,  and  685,  §  11,  relative  to  management  of 
steamboats. 
&efi  section  720. 

1  JRev.  StcU^  604,  §§  25, 26,  relative  to  taking  or  defacing  marks 
upon  wrecked  property. 
Covered  by  sections  507  and  420. 

1  Mev,  StaJb,^  605,  §  4,  relative  to  running  horses  on  highways. 
Covered  by  section  472. 

1  Rev.  Stat,j  606,  §  1,  and  607,  g  3,  relative  to  fires  in  the  woods. 
Covered  by  sections  456,  457. 

1  Hev.  Stat,^  600,  §  10,  relative  to  defacing  marks  upon  lumber. 
Covered  by  section  421. 

1  Hev.  Stat^  711,  §  0,  relative  to  pawnbrokers. 
Covered  by  sections  401-403. 

1  Bev,  Stat.<,  762,  §  35,  relative  to  fidse  acknowledgments  of 
deeds,  <bc. 

This  offense  is  left  to  the  operation  of  the  general  principles 
embodied  in  sections  215,  216,  223. 

1  Hev,  Stat.^  766,  §  10,  relative  to  frauds  in  affidrs  of  limited 
partnership. 

Covered  by  section  423. 

2  Hev,  Stat,^  44,  §  1 6,  relative  to  officers  suffering  escapes. 

The  criminal  punishment  is  embraced  within  section  172;  and 
the  civil  penalty  is  preserved  by  section  783. 

2  Hev.  Stat.^  140,  §  12,  relative  to  solemnizing  improper  mar^ 
riages. 

Covered  by  section  424. 

2  Rev.  SUU,y  140,  §  7,  relative  to  removing  or  secreting  child  to 
evade  habeas  corpus. 
Omitted  for  reasons  stated  in  note  to  section  420. 

2  Rev.  Stat.^  267,  §  234,  relative  to  constables  receiving  rewards. 
See  sections  171-174  and  215. 
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2  Hev.  Stat.,  267,  §§  235,  236,  relative  to  buyiog  demands,  Ac, 
hj  justices  and  constables. 
Covered  by  sections  195,  196. 

2  Iteo.  Stat.^  278,  §§  10-15,  relative  to  punishment  for  contempt. 

The  power  of  the  court  to  punish  by  attachment  is  preserved  by 
section  785.  Punishment  upon  conviction  on  indictment  is  pro- 
vided for  by  section  201.    And  see  sections  740,  741. 

2  I^v.  Stat,^  287,  §§  68-74,  relative  to  certain  offenses  by 
attorneys. 
Covered  by  sections  209,  210  and  194-198. 

2  Jtev,  Stat.,  288,  §§  75-82,  relative  to  evidence  of  buying  de- 
mands illegally. 
See  section  200,  and  note. 

2  Rev.  Stat,,  291,  §  95,  relative  to  selling  liquor  m  com*t  houses. 
Covered  by  section  208. 

2  Rev.  Stat.,  428,  §  11,  relative  to  certain  violations  of  duty  by 
sheriffs. 

The  right  to  recover  damages  here  conferred  is  preserved  by 
section  783  of  the  Code ;  but  the  provision  for  ci*iminal  punish- 
ment is  omitted  as  imnecessary  in  view  of  sections  215  and  216. 

2  Rev.  Stat.,  431,  §  29,  relative  to  sale  of  liquor  in  jails. 
See  section  208. 

2  Rev.  Stat.,  438,  §  65,  relative  to  voluntary  escapes. 
Covered  by  section  1 72. 

2  Rev.  Stat.,  534,  §§  1-37,  relative  to  contempt  of  court. 

Preserved  by  section  785.  Punishment  of  contempts  upon  con- 
viction on  indictment  is  provided  for  by  section  201.  See  also  sec- 
tions 740,  741. 

2  Rev.  Stat,  550,  §  1,  relative  to  unauthorized  suits. 

See  section  219. 

2  Rev.  Stat.,  571,  §§  60-64,  of  violations  of  habeas  corpus  act. 
See  sections  426-429. 

2  Rev.  Stat.,  650,  §§  6-7,  relative  to  taking  excessive  fees. 
Covered  by  sections  102,  104. 

2  Rev.  Stat.,  656,  §  1,  enumerating  crimes  punishable  with  death. 
Covered  by  sections  60,  247  and  539. 

2  Rev.  Stat.,  666,  §  2,  defining  "  treason." 
Covered  by  sections  57-59. 

2  Rev.  Stat.,  656,  §  3,  relative  to  outlawry  for  treason. 
Omitted,  for  reason  stated  in  note  to  section  69. 

2  Rev,  Stat.,  656,  §§  4-7,  relative  to  murder. 
Covered  by  sections  236,  241,  246,  738  and  739. 
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2  Hev,  Siat,y  657,  §  8,  abolishing  petit  treason. 
See  section  239. 

2  Hev,  Stat.y  657,  §§  9  and  10,  defining  arson  in  first  degree. 
Covered  by  sections  532,  533. 

2  Hev.  Stat»j  660,  §§  2-4,  defining  justifiable  and  excusable 
homicide. 
Covered  by  sections  260-262. 

2  Jiev.  Stat,y  661,  §  5,  prescribing  verdict  in  cases  of  justifiable 
and  excusable  homicide. 
Omitted,  as  belonging  to  procedure. 

2  Rev.  Stat^  661-663,  §§  7-21,  relative  to  manslaughter. 
Covered  by  sections  234,  248-259. 

2  Rev.  Staty  663,  §§  22-26,  relative  to  rape,  abduction,  &c. 
Covered  by  sections  319-329. 

2  Rev.  Stat.y  664,  §  27,  relative  to  mayhem. 
Covered  by  sections  263-271. 

2  Rev.  Stat.y  664,  §§  28-32,  relative  to  kidnapping. 
Covered  by  sections  272-274. 

2  Rev.  Stat.y  665,  §  33,  relative  to  place  of  trial  for  kidnapping. 
Omitted  as  belonging  to  procedure.    See  Code  of  Cr,  Pro.^  §  134. 

2  Rev.  Stat.^  665,  §§  34,  35,  relative  to  decoying  and  abandon- 
ing children. 

Covered  by  sections  337  and  332  respectively. 

2  Rev.  iStaty  665,  §  36,  relative  to  certain  assaults. 
Covered  by  sections  278  and  290. 

2  Rev.  Stat.y  665,  §§  37,  38,  relative  to  poisoning. 
Covered  by  sections  277-405. 

2  Rev.  Stat.y  666,  §  39,  relative  to  assaults  with  intent,  <fec. 
See  sections  279-291. 

2  Rev.  Stat,  666,  667,  §§  1-9,  of  arson. 

This  subject  is  provided  for  by  sections  521-539.  See  also,  sec- 
tion 703. 

2  Rev.  Stat.,  668,  §§  10-21,  of  burglary. 

This  offense  is  provided  for  by  sections  540-552. 

2  Rev.  Stat.,  670,  §§  22-47,  of  forgery. 

These  provisions,  with  some  additional  ones,  are  embodied  in 
sections  553-583. 

2  Rev.  Stat.,  676,  §§  48-54,  relative  to  false  personations  and 
cheats. 

Covered  by  sections  620-627,  and  212,  213,  except  that  section 
49  of  the  Rev.  Stat,  is  omitted  as  appertaining  to  procedure. 
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2  Hev.  Stat.,  677,  §§  65-57,  of  robbery. 

Covered,  with  some  additional  provisions,  by  sections  280,  289. 

2  jRev.  t^cU,y  678,  §  58,  relative  to  threatening  letters. 
See  section  618. 

2  jRev.  Stat.,  678,  §§  59-^2,  of  embezzlement. 
More  extensive  provisions,  in  which  these  are  included,  are  con* 
tained  in  sections  601-612. 

2  Reo,  Stat,,  679,  §§  63-66,  of  grand  larceny. 
Covered  by  sections  587,  589,  591,  593. 

2  Rev.  Stat,  679,  §  67,  of  stealing  lottery  tickets. 
Omitted  for  reasons  stated  in  note  to  section  594. 

2  Rev.  Stat.,  680,  §  68,  relative  to  severing  parts  of  the  realty. 

See  section  596. 

# 

2  Rev.  Stat,  680,  §§  69,  70,  relative  to  stealing  records. 
Covered  by  sections  147,  148. 

2  Rev.  Stat.,  680,  §  71,  of  receiving  stolen  goods. 
Covered  by  section  598. 

2  Rev,  Stat.,  680,  §  72,  relative  to  prosecutions  for  receiving. 
Omitted  for  reasons  stated  in  the  note  to  section  598. 

2  Rev.  Stat.,  682,  §§  9-12,  of  bribery,  <fcc.. 
See  sections  98,  09,  120,  121,  125-131. 

2  Rev.  Stat.,  681,  §§  1-7,  of  perjury. 

These  provisions,  with  some  additional  ones,  are  contained  in 
sections  150-164. 

2  Rev.  Stat.,  681,  §  8,  of  attempting  to  suborn  a  witness. 
See  section  170. 

2  Rev.  Stat.,  684,  §§  13-24,  relati'^e  to  escapes,  <fcc. 
See  sections  136-146,  172,  173,  215. 

2  Rev.  Stat.,  686,  §§  1-7,  of  dueling. 

Covered  by  sections  294-297,  301-303,  except  section  7,  which 
pertains  to  procedure. 

2  Rev.  Stat.,  687,  §§  8-12,  of  bigamy,  &c. 
Covered  by  sections  338-342,  except  section  10,  which  is  omitted 
as  belonging  to  procedure.    See  Rep.  Code  Or.  Pr.,  §  135. 

2  Rev.  Stat.,  688,  §§  13-15,  relative  to  disinterment,  <&c. 
More  comprehensive  provisions  are  contained  in  sections  345-362. 

2  Rev.  Stat.,  689,  §  16,  relative  to  poisoning  animals. 
Covered  by  section  698. 

2  Rev.  Stat.,  689,  §§  17,  18,  relative  to  compounding  felonies. 
Covered  by  section  183. 


cvi  THE  PENAL  CODE. 

2  Rev.  St€U.y  689,  §  20,  of  sodomy. 
Covered  by  section  343. 

2  JRev.  St€U^  690,  g  1,  relative  to  petit  larceny. 
See  sections  586-590. 

2  Hev.  Suu.y  600,  §  2,  of  attempts  at  extortion. 
Sec  section  619. 

2  Hev.  Stat.^  690,  §  3,  of  fraudulent  assignments. 
Covered  by  section  641. 

2  JRev.  Stat.j  691,  §  4,  of  concealments  of  property  by  insolvents. 
Covered  by  section  206. 

2  liev.  Stat.^  691,  §§  5-7,  of  buying  lands  in  suit,  Ac 
Covered  by  sections  187-189. 

2  Mev.  St€U.y  691,  §§  8,  10,  of  conspiracy. 
Covered  by  sections  224  and  226,  except  that  section  9  is  omitted 
for  reasons  stated  at  the  end  of  note  to  section  224. 

2  JRev.  Stat.j  692,  §  11,  relative  to  false  arrests. 
Covered  bv  section  175. 

2  Hev.  Stat.^  692,  §  12,  relative  to  compounding  misdemeanors. 
Covered  by  section  183. 

2  JRev.  Stai.^  692,  §  1 3,  relative  to  racing  near  a  court. 
Covered  by  section  207. 

2  Bev.  Stat.y  692,  §  14,  prescribing  punishment  for  criminal  con- 
tempts. 
Covered  by  section  201. 

2  Rev.  Stat.^  693,  §  15,  relative  to  certain  trespasses. 
See  section  707. 

2  Rev.  Stdt.,  693,  §  16,  relative  to  corrupting  jurors,  Ac. 
See  section  131. 

2  Rev.  Stat.^  693,  §  17,  relative  to  misconduct  of  jurors. 
Covered  by  section  128. 

2  Rev.  Stat.^  693,  §  18,  relative  to  misconduct  in  drawing  jurors. 
Covered  by  section  182. 

2  Rev.  Stat.y  694,  §  20,  relative  to  posting  for  refusing  a  challenge. 
Covered  by  section  300. 

2  Rev.  StcU.^  694,  §  22,  relative  to  acts  of  intoxicated  physicians. 
Covered  by  section  404. 

2  Rev.  Stat.^  694,  §  23,  relative  to  selling  poisons. 
See  provisions  on  this  subject  in  sections  445-448. 

2  Rev.  Stat.y  694,  §  24,  relative  to  overloading  vessels. 
Covered  by  section  406. 
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2  Hev,  SUU.^  694,  §  25,  relative  to  negligence  in  management  of 
steamboats. 

Covered  by  section  407. 

2  JRev.  Stat,^  695,  §  26,  relative  to  omelty  to  animals. 
Covered  by  section  699. 

2  Bev.  StcU.,  695,  §§  27-29,  relative  to  opening  sealed  letters. 

Sections  27  and  28,  are  covered  by  sections  717  and  718  of  the 
Code.  Section  29  is  omitted,  and  the  cases  contemplated  are  left 
to  the  operation  of  sections  738  and  739. 

2  Hev.  Stat.y  695,  §  30,  relative  to  destroying  bridges,  <&o. 
Covered  by  section  693. 

2  Rev,  StcU.j  695,  §  31,  relative  to  destroying  dams,  4Jbc. 
Covered  by  section  711.^ 

2  Hev,  St<a,j  695,  §  32,  relative  to  removing  land  niarlca. 
Covered  by  section  709. 

2  Hev.  SlcU.^  696,  §  .33,  relative  to  injuring  mile  stones,  Ae, 
Covered  by  section  694. 

2  Hev.  StaU^  696,  §  34,  relative  to  auctioneers  omitting  to  render 
account. 
Covered  by  section  609. 

2  Rev.  Stat.^  696,  §§  35-37,  relative  to  selling  offices. 
Covered  by  sections  106-109. 

2  Rev.  StcU.^  696,  §  38,  relative  to  willful  neglect  of  official  duty. 
Covered  by  section  216. 

2  Rev.  Stat.^  696,  §  39,  declaring  performance  of  prohibited  act 
a  misdemeanor. 
Covered  by  section  216. 

2  Rev.  Stat.f  696,  §  40,  prescribing  a  general  punishment  for  mis- 
demeanors. 
See  section  14. 

2  Rev.  Slat.^  697,  §  2,  exempting  insane  persons. 
See  section  16,  snbd.  4. 

2  Rev.  Staty  698,  §  3,  relative  to  attempts. 
See  sections  745-747. 

2  Rev.  Stat.,  698,  §  4,  relative  to  stealing  in  another  State. 
See  section  15,  subd.  2,  and  note. 

2  Rev.  Stat.y  698,  §  5,  relative  to  former  acquittal  abroad. 
See  sections  738,  739. 

2  Rev.  Staty  698,  §§  6,  7,  relative  to  principals  and  accessories. 
See  sections  26-30. 
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2  Jiev»  Sktt,y  698,  g§  8-1 1,  relatiye  to  second  offenses. 
See  sections  748-753. 

2  JRev.  St€U.j  700,  §  12,  relative  to  imprisonment  for  life. 
Covered  by  section  763. 

2  Hev.  Stat.y  700,  §  13,  aathorizing  fines. 
Covered  by  section  76C. 

2  Hev.  Stat.y  701,  §§  19-22,  relative  to  effect  of  convictions. 
See  sections  757-760. 

2  Rev»  Stat.^  702,  §  26,  relative  to  attempts. 

See  section  745. 

2  Mev,  SCat,y  702,  §  29,  avoiding  lease  of  house  let  for  a  bavrdy 
house. 
See  a  more  stringent  provision  in  section  369  of  the  Code. 

2  Itev.JStat,  702,  §§  30-82,  defining  «  felony,*'  « infamous  crime," 
and  " crime"  or  "  offense." 
See  sections  3-6. 

2  jRev.  StaLy  702,  §§  33  and  34,  defining  "property"  and  "per- 
sonal property." 
See  sections  774-776. 

2  jReu.  St€U.y  703,  §  35,  relative  to  term  "  person  " 
See  section  778. 

2  JRev.  Stat.y  703,  §  36,  relative  to  intent  to  defraud. 
See  section  782. 

2  JRev.  Stat^y  735,  §  18,  relative  to  rape  and  crime  against  nature* 
Covered  by  sections  321  and  344. 

Laws  of  1829,  ch.  94. 

An  act  to  create  a  fund  for  the  benefit  of  the  creditors  of  certain 
moneyed  corporations,  and  for  other  purposes.  Passed  April  2, 
1829. 

Section  29  provides  a  penalty  for  false  statements  relative  to 
affairs  of  moneyed  corporations.  Its  provisions,  somewhat  ex* 
tended,  are  covered  by  sections  646  and  656  of  the  Code. 

Laws  of  1829,  ch.  139. 

An  act  directing  the  manner  of  choosing  electors  of  president 
and  vice-president.    Passed  April  15, 1829. 

As  to  the  offenses  designated  in  sections  16  and  17,  see  sections 
7l6y  and  sections  215  and  216,  of  the  Penal  Code. 
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Laws  of  1829,  ch.  270. 

An  act  for  the  prevention  of  masquerades.    Passed  April  25, 
1829. 
See  section  480. 

Laws  of  1829,  ch.  313. 

An  act  to  incorporate  the  president,  directors  and  company  of 
the  Merchants'  and  Mechanics'  Bank  in  the  city  of  Troy.  Passed 
April  29,  1829. 

Section  19  declares  false  swearing  in  the  affidavit  required  by 
the  act,  that  the  requisite  capital  has  been  paid  in,  to  be  perjury. 
This  is  covered  by  the  more  general  provision  of  section  160  of 
the  Code. 

Sabstantially  the  same  provision  occurs,  again  and  again,  in 
subsequent  acts  relative  to  moneyed  corporations.  Tq  save  space 
these  acts  are  not  enumerated  in  the  table.  The  general  principle 
upon  which  acts  of  this  character  are  embraced  in  one  general 
section,  is  fully  explained  in  the  note  to  section  150. 

Laws  of  1829,  ch.  368. 

An  act  in  relation  to  the  appraisal  of  damages  on  the  canals  and 
for  other  purposes.    Passed  May  4, 1829. 

So  much  of  section  1,  as  declares  certain  false  swearing  perjury, 
is  covered  by  the  more  general  provision  of  section  150  of  the 
Code. 

Laws  of  1829,  ch.  373. 

An  act  to  preserve  the  purity  of  elections.    Passed  May  5, 
1829. 
See  sections  65  and  66. 

Laws  of  1830,  ch.  320. 

An  act  to  amend  certain  provisions  of  the  Revised  Statutes, 
and  in  addition  thereto.    Passed  April  20,  1830. 

As  to  section  58,  relative  to  manslaughter  by  causing  death  of 
woman  or  child  in  attempting  to  procure  miscarriage,  see  the 
more  stringent  provision  of  section  250  of  the  Code. 

Laws  of  1832,  ch.  51. 

An  act  in  relation  to  the  Troy  Water  Works  Company,  and  for 
insuring  to  the  city  of  Troy  a  supply  of  water  for  the  extinguish- 
ment of  fires  and  other  purposes.    Passed  March  20, 1832. 

As  to  section  6,  making  it  a  misdemeanor  to  injure  certain 
water-works,  see  the  more  general  provisions  of  section  722  of  the 
Code. 
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Laws  of  1832,  ch.  162. 

An  act  to  incorporate  the  New  York  and  Albany  Railroad  Com- 
pany.   Passed  April  17,  1832. 

Section  13  makes  it  a  misdemeanor  to  injure  buildings,  Ac, 
of  the  company.  This  offense  is  covered  by  the  more  general 
provisions  of  sections  690,  695  of  the  Code. 

Substantially  the  same  provision,  with  section  13,  above  men- 
tioned, occnra  in  a  number  of  later  acts  relative  to  railway  and 
other  public  works  owned  and  operated  by  coi'porations.  To  save 
space  these  provisions  are  not  enumerated  in  this  table. 

Laws  of  1833,  ch.  170. 

An  act  to  regulate  sales  at  auction  in  the  village  of  Canandaigna. 
Passed  April  19,  1833. 

Section  3,  requires  sales,  except  of  books  and  prints  to  be  in  the 
day.  In  section  508  of  the  Code  the  commissioners  have  em- 
bodied this  principle,  applying  it  to  such  localities  as  seemed  to 
them  judicious. 

Laws  of  1833,  cb.  230. 

An  act  to  prevent  the  introduction  of  foreign  convicts.  Passed 
April  25,  1833. 

Covered  by  section  214. 

Laws  of  1833,  ch.  260. 

An  act  relative  to  the  forgery  of  foreign  bank  bills.    Passed 
April  29,  1833. 
See  section  559. 

Laws  of  1833,  ch.  281. 

An  act  to  prevent  persons  from  transacting  business  under  ficti- 
tious names.    Passed  April  29,  1833. 
Covered  by  section  409. 

Laws  of  1834,  ch.  201. 

An  act  respecting  the  salt  springs  in  the  county  of  Onondaga, 
and  regulating  the  manufacture  of  salt  therein.  Passed  April  28, 
1834. 

Section  7,  declaring  certain  false  swearing  to  be  perjury,  is 
covered  by  section  150  of  the  Code. 

Laws  of  1834,  ch.  281. 

An  act  to  provide  for  the  public  security.    Passed  May  5,  1834. 
Covered  by  section  519. 
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Laws  of  1835,  ch.  62. 

An  act  to  amend  part  first,  title  first  of  chapter  seventeenth  of 
the  Revised  Statutes,  entitled  ''  Of  the  regulation  of  trade  in  cer- 
tain cases."    Passed  April  11,  18fS5. 

The  subject  of  the  act  is  auction  sales ;  as  to  which  see  seo- 
tious  502  and  510  of  the  Code. 

Laws  of  1836,  ch.  110. 

An  act  to  prohibit  the  sale  of  ardent  spirits  to  the  St.  Regis 
Indians.    Passed  April  20,  1835. 

Covered  by  the  more  general  provisions  of  section  724. 

Laws  of  1835,  ch*  304. 

An  act  to  amend  the  act  relating  to  the  militia  and  public 
defense.     Passed  May  1 1,  1835. 
The  penalties  authorized  by  this  act  are  preserved  by  section  785. 

Laws  of  1836,  ch.  171. 

An  act  relative  to  state  prisons.    Passed  April  23, 1830. 

The  act  itself  was  repealed  by  Laws  of  1847,  ch.  460,  §  160. 
See  note  to  section  1070  of  the  Code.  The  rule  relative  to  sen- 
tences prescribed  by  section  6  of  the  act  is,  however,  continued,  in 
a  form  modified  to  correspond  with  later  statutes,  by  section  754 
of  the  Code. 

Laws  of  1837,  ch.  150. 

An  act  authorizing  a  loan  of  certain  moneys  belonging  to  the 
United  States,  deposited  with  the  State  of  New  York  for  safe 
keeping.    Passed  April  4,  1837. 

Section  42,  of  the  act  declaring  certain  false  swearing  perjury, 
is  covered  by  section  150  of  the  Code. 

Laws  of  1837,  ch.  184. 

An  act  for  the  licensing  and  government  of  the  pilots  of  the  port 
of  New  York,  by  the  way  of  Sandy  Hook.  Passed  April  12, 1837. 

So  much  of  the  act  as  punishes  unlicensed  piloting,  is  covered 
by  section  442. 

The  provisions  of  the  act  which  authorize  a  pilot  to  be  deprived 
of  his  license,  with  other  portions  of  the  act,  remain  unaffected 
by  the  Code. 

Laws  of  1837,  ch.  235. 

An  act  to  regulate  the  distribution  of  bank  stock.  Passed 
April  22,  1837. 
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The  provision  of  section  Y,  declaring  certain  false  swearing  per- 
jury, is  covered  by  section  150  of  the  Code. 

Laws  of  1837,  ch.  430. 

An  act  to  prevent  usury.    Passed  May  15,  1887. 

Section  6,  of  the  act  declaring  the  receipt  of  usury  a  misde- 
meanor, is  covered  by  section  426  of  the  Code ;  the  punishment 
being  modified. 

So  much  of  section  8  as  makes  false  swearing,  upon  an  exami- 
nation under  the  act,  perjury,  is  covered  by  section  150. 

Laws  of  1837,  ch.  457. 

An  act  to  amend  the  Revised  Statutes  in  relation  to  escapes 
from  prisons,  and  assisting  therein.    Passed  May  16,  1837. 
On  this  subject,  see  sections  130-146. 

Laws  of  1838,  ch.  52. 

An  act  authorizing  any  citizen  of  the  State  of  "New  York  to 
become  an  auctioneer.    Passed  February  28, 1888. 

The  system  of  provisions  recommended  by  the  commissioners 
relative  to  offenses  peculiar  to  the  vocation  of  auctioneers  will  be 
found  in  sections  502-510. 

Laws  of  1838,  ch.  160. 

An  act  to  punish  willful  injuries  to  railroads.    Passed  April  6, 
1838. 
Covered  by  sections  690,  691. 

Laws  of  1839,  ch.  112. 

An  act  to  protect  Hudson  and  Poughkeepsie  from  fires  from 
steamboats.    Passed  March  29,  1839. 
Covered  by  section  729. 

Laws  of  1839,  ch.  153. 

An  act  to  incorporate  the  Long  Island  Rural  Cemetery.  Passed 
April  10, 1838. 

Section  10  of  the  act  declares  it  a  misdemeanor  to  destroy,  ifea, 
monuments,  plants,  <fec.,  within  the  cemetery  of  the  company. 
For  provisions  on  this  subject  equally  applicable  to  all  cemeteries, 
see  sections  361,  696,  702,  707,  720. 

Substantially  the  same  provision  with  section  10,  above  men- 
tioned, occurs  in  some  later  acts  incorporating  cemetery  companies. 
To  save  space  these  provisions  are  not  enumerated  in  this  table. 
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Laws  of  1839,  ch.  355. 

An  act  concerning  foreign  bank  notes.    Passed  May  7,  1839. 
Preserved  bj  section  786,  subd.  8. 

Laws  of  1840,  ch.  225. 

An  act  to  extend  tbe  right  of  trial  by  jaiy.    Passed  May  6, 1840. 
As  to  several  offenses  corresponding  to  various  sections  of  this 
act,  see  sections  105,  271,  276,  and  427-429. 

Laws  of  1840,  ch.  363. 

An  act  to  amend  the  act  entitled  *'  an  act  to  authorize  the  busi- 
ness of  banking.^'    Passed  May  14,  1840. 
Preserved  by  section  786,  subd.  4. 

Laws  of  1841,  ch.  183. 

An  act  in  relation  to  the  Onondaga  and  Montezuma  Salt  Springs. 
Passed  May  10,  1841. 

It  seems  so  probable  that  this  act  was  intended  to  be  superseded 
by  Laws  of  1859,  ch.  346,  that  the  commissioners  have  made  no 
special  provision  corresponding  with  section  16.  But  see  section 
224,  subd.  5. 

Laws  of  1841,  ch.  292. 

An  act  to  prevent  fraudulent  practices  in  the  management  of 
moneyed  incorporations,  and  to  provide  for  a  prompt  replenishing 
of  the  safety  fund.    Passed  May  26,  1840. 

As  to  the  offenses  provided  for  by  sections  1-4  of  the  act,  see 
sections  651-653  of  the  Code. 

Laws  of  1841,  ch.  301. 

An  act  concerning  elections  in  cities  other  than  New  York. 
Passed  May  26,  1841. 

Section  9  of  the  act,  declaring  certain  false  swearing  perjury,  is 
covered  by  section  150  of  the  Code. 

Law's  of  1842,  ch.  130. 

An  act  respecting  elections  other  than  for  milttia  and  town  offi- 
cers.   Passed  April  5,  1642. 

This  act  contains  a  number  of  penal  provisions  looUng  towards 
the  protection  of  the  purity  of  elections.  Most  of  them  are 
embodied,  with  such  modifications  as  seemed  advisable  in  sections 
61-95  of  the  Code.  Section  18  of  title  VII  of  the  act,  is  covered 
by  section  716. 
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Laws  of  1842,  ch.  215. 

An  act  in  relation  to  burying  grotinds.    Passed  April  11,  1842. 
Provisions  deemed  sufficient  to  protect  burying  gi*ounds  from 
disturbance  are  embraced  in  sections  350,  851  and  355-361. 

Laws  of  1842,  ch.  247. 

An  act  to  provide  for  the  prompt  redemption  of  the  circulating 
notes  of  insolvent  safety  fund  banks ;  to  restrict  the  liability  of 
the  safety  fund,  and  for  other  purposes.    Passed  April  12, 1842. 

Sections  10  and  11  of  the  act  relative  to  certain  dealings  by 
bank  officers,  are  covered  by  sections  651  and  652  of  the  Code. 

Laws  of  1843,  ch.  57. 

An  act  to  prohibit  members  of  common  councils  of  cities,  towns, 
trustees  of  villages  and  supervisors  of  towns  to  be  interested  in 
certain  contracts.    Passed  March  20,  1843. 

See  as  to  sections  1-3  of  this  act,  section  501  of  the  Code ;  as 
to  section  4,  section  150. 

Laws  of  1845,  ch.  3. 

An  act  to  prevent  persons  appearing  disguised  and  armed. 
Passed  Februaiy  28,  1845. 

Section  1,  declaring  certain  persons  vagrants,  is  expressly  pre- 
served by  section  785  of  the  Code. 

Sections  2,  3  and  5,  relate  to  procedure  and  are  unaffected  by 
the  Code. 

Section  4  is  deemed  covered,  so  far  as  is  expedient,  by  sections 
17Y  and  178  of  the  Code. 

Section  6  is  the  basis  of  section  478  of  the  Code. 

As  to  section  7,  see  section  475  of  the  Code,  subd.  3. 

Laws  of  1845,  ch.  69. 

An  act  to  enforce  the  laws  and  preserve  order.  Passed  April 
15,  1845. 

Section  17  declares  it  a  misdemeanor  to  resist  the  execution  of 
process.  For  provisions  upon  this  offense  see  sections  100,  101, 
177,  178,  201,  subds.  4  and  5,  214,  subd.  5. 

Section  18,  of  the  act  dedlaring  a  penalty  for  resisting  execution 
of  process  after  proclamation  by  the  governor,  is  covered  by  sec- 
tion 170  of  the  Code. 
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Laws  of  1845,  ch.  201. 

An  act  to  preserve  certain  waters  from  the  effects  of  gas  tar  and 
refuse  of  gas  houses  and  factories.    Passed  May  1-3,  1845. 
Covered  by  the  more  general  provisions  of  section  434. 

Laws  of  1845,  cli.  228. 

An  act  to  prevent  the  disturbance  of  evening  schools  in  the 
several  school  district  houses  of  this  state.  Passed  May  13, 
1845. 

A  severe  penalty  is  denounced  for  this  species  of  offense,  by 
the  more  general  provision  of  section  473. 

Laws  of  1845,  ch.  260. 

An  act  to  punish  the  procurement  of  abortion,  and  for  other 
purposes.    Passed  May  14,  1845. 

For  provisions  corresponding  to  the  various  sections  of  this  act, 
but  more  stringent  in  some  details,  sec  sections  250,  334,  335,  336 
and  749. 

Laws  of  1846,  ch.  22. 

An  act  to  amend  the  "  act  to  punish  the  procurement  of  abor- 
tion, and  for  other  purposes,"  passed  May  13, 1845.  Passed  March 
4,  1846. 

See  section  250. 

Laws  of  1846,  ch.  62. 

An  act  in  relation  to  duties  on  goods  sold  at  public  auction,  and 
to  the  bonds  of  auctioneers.    Passed  April  11,  1846. 

As  to  offenses  by  auctioneers,  such  as  are  designated  by  section 
8  of  the  act,  see  section  502  of  the  Code. 

Laws  of  1846,  ch.  120. 

An  act  in  relation  to  district  attorneys,  and  to  prevent  their  law 
partners  from  acting  as  counsel  in  certain  cases.  Passed  April  30, 
1846. 

Covered  by  sections  730,  731. 

Laws  of  1846,  ch.  241. 

An  act  in  relation  to  the  keeping  of  gunpowder,  saltpetre,  and 
cei'tain  other  substances,  in  the  city  of  New  York.  Passed  May 
13,  1846. 

Violations  of  this  act,  and  of  laws  or  ordinances  relative  to 

gunpowder  affecting  other  places  than  New  York  city,  are  made 

punishable  by  sections  258  and  433. 
66 
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Laws  of  1846,  ch.  300. 

An  act  concerning  quarantine,  and  regulations  in  the  nature  of 
quarantine,  at  the  port  of  New  York.    Passed  May  13,  1846. 

The  commissioners  have  contemplated  the  revision  of  the  Health 
Laws  as  a  separate  body  of  laws  from  either  of  the  Codes  (see 
note  to  section  766).  The  more  important  offenses  connected  with 
quarantine  are,  however,  covered  by  sections  435-439 ;  and 
obstructing  the  execntion  of  or  violating  the  Health  Laws  as  they 
may  exist  from  time  to  time,  is  made  punishable  by  sections  440, 
441 

Laws  of  1846,  ch.  324. 

An  act  in  relation  to  the  Clinton  State  Prison.  Passed  May  13, 
1846. 

This  act  made  provision  for  insane  convicts.  A  different  sys- 
tem, conformable  to  more  recent  legislation,  is  embodied  in  sections 
1048-  1067. 

Laws  of  1847,  ch.  69. 

An  act  concerning  the  pilots  of  the  channel  of  the  East  river, 
commonly  called  Hellgate.    Passed  April  15,  1847. 

As  to  piloting  through  Hellgate  channel,  without  license, 
declared  misdemeanor  by  section  8  of  the  act,  see  section  442  of 
•  the  Code. 

Laws  of  1847,  ch.  86. 

An  act  to  authorize  the  agent  of  the  state  prison  at  Aubnm  to 
build  an  armory  for  the  use  of  the  Auburn  Guards ;  to  sell  cer- 
tain lauds  belonging  to  the  state ;  to  inclose  the  state  land  adjoin- 
ing the  prison ;  to  lay  a  walk,  and  for  other  purposes.  Passed 
April  19,  1847. 

Section  4  of  the  act  relating  to  inquiry  to  be  made  into  former 
trade  or  business  of  criminals,  upon  conviction,  was  repealed  by 
section  160  of  Laws  of  1847,  ch.  460 ;  but  the  same  principle  was 
continued  in  section  70  of  the  latter  act,  which  is  embodied  in  sec- 
tion 991  of  the  Code ;  but  should  be  transferred  to  the  Code  of 
Criminal  Procedure. 

Laws  of  1847,  ch.  133. 

An  act  authorizing  the  incorporation  of  rural  cemetery  associa- 
tions.   Passed  April  27,  1847. 

Section  8  of  the  act  declares  it  a  misdemeanor  to  destroy  monu- 
ments, plants,  4&C.,  within  cemeteries.  For  provisions  on  this 
subject,  see  sections  361,  696,  702,  707,  720. 
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Laws  of  1847,  cb.  205. 

An  act  for  the  organization  of  the  first  division  of  the  New 
York  State  militia.    Passed  May  6,  1847. 

The  organization  of  the  militia  is  now  chiefly  regulated  by  later 
laws.  As  to  such  offenses  as  are  indicated  by  section  16  of  this 
act,  see  sections  519  and  696  of  the  Code. 

As  to  neglect  of  duty  by  civil  officers,  sach  as  is  designated  in 
section  38  of  the  act,  see  section  215  of  the  Code. 

All  existing  laws  authorizing  military  penalties  are  preserved 
by  section  785. 

« 

Laws  of  1847,  ch.  207. 

An  act  in  relation  to  the  sale  of  bottles  used  by  the  manufac- 
turers of  mineral  waters  and  others.    Passed  May  7,  1847. 

Provisions  relative  to  refilling  stamped  bottles,  corresponding  to 
Laws  of  1860,  ch.  117,  are  given  in  sections  417-419  of  the  Code. 

Laws  of  1847,  ch.  240. 

An  act  to  amend  the  act  entitled,  ^'  an  act  respecting  elections 
other  than  for  militia  and  town  officers,"  passed  April  6,  1842. 
Passed  May  8,1842. 

As  to  sections  15  and  16  of  the  act,  relative  to  unauthorized 
voting,  see  sections  74  and  89  of  the  Code. 

Laws  of  1847,  ch.  280. 

An  act  in  relation  to  the  judiciary.    Passed  May  12, 1847. 
As  to  section  79,  declaring  certain  false  swearing  perjury,  see 
section  150  of  the  Code. 

Laws  of  1847,  ch.  290. 

An  act  to  provide  for  the  enrollment  of  the  militia  and  to 
encourage  the  formation  of  uniform  companies,  excepting  the  first 
military  division  of  this  state.    Passed  May  13,  1847. 

The  organization  of  the  militia  is  now  chiefly  regulated  by  later 
laws.  As  to  such  offenses  as  are  indicated  by  section  36  of  this 
act,  see  sections  519  and  696  of  the  Code. 

All  existing  laws  authorizing  military  penalties  are  preserved 
by  section  785. 

Laws  of  1847,  ch.  366. 

An  act  to  amend  the  act  for  the  protection  and  improvement  of 
the  Seneca  Indians  residing  on  the  Cattaraugus  and  Allegany 
reservations  in  this  state.    Passed  November  15,  1847. 
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All  existing  laws  relative  to  lodians  are  preserved  by  section 
^85  of  the  Code. 

As  to  section  16  of  the  act,  declaring  certain  false  swearing  per- 
jury, see  sections  150, 162  of  the  Code. 

Laws  of  1847,  ch.  432. 

An  act  in  relation  to  the  fees  and  compensation  of  certain  officers 
in  the  city  and  county  of  New  York.    Passed  December  10, 1847. 

Existing  laws  relative  to  municipal  corporations  are  preserved 
by  section  786  of  the  Code,  subd.  1. 

As  to  a  public  officer  neglecting  to  account  for  fees,  provided  for 
by  section  12  of  the  act,  see  sections  215  and  497, 498  of  the  Code. 

Laws  of  1847,  ch.  460. 

An  act  for  the  better  regulation  of  the  county  and  state  prisons 
of  the  state,  and  consolidating  and  amending  the  existing  laws  in 
relation  thereto.    Passed  December  14,  1847. 

This  act  forms  the  basis  of  title  XIX  of  the  Code.  The  provi- 
sions of  the  later  acts  on  the  same  subject,  together  with  snch 
amendments  of  the  laws  as  the  commissioners  have  thought  it 
well  to  suggest,  are  incorporated  with  the  provisions  of  the  act 
of  1847  still  in  force,  and  a  new  arrangement  of  the  whole,  pre- 
sented in  that  title.  The  act  itself  is  repealed  by  section  1070, 
subd.  1. 

Laws  of  1847,  ch.  462. 

An  act  to  authorize  parties  in  civil  suits,  at  their  election,  to 
obtain  the  testimony  of  the  adverae  paity.  Passed  December  14, 
1847. 

As  to  section  4  of  the  act  declaring  certain  false  swearing 
perjury,  see  section  150  of  the  Code. 

Laws  of  1847,  ch.  470. 

An  act  to  amend  an  act  entitled  ^*an  act  in  relation  to  the 
judiciary."    Passed  May  12,  1847. 

As  to  section  47  of  the  act,  extending  provisions  of  law  relative 
to  buying  of  claims  by  attorneys,  to  peraons  who  prosecute  in  per- 
son, see  section  199  of  the  Code. 

Laws  of  1847,  ch.  497. 

An  act  in  relation  to  the  transportation  of  convicts  to  the  state 
prisons  and  houses  of  refuge. 

See  different  provisions  of  this  subject  in  792-^796.  The  act  is 
repealed  by  section  1070,  subd.  2. 
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Laws  of  1848,  cb.  105. 

An  act  to  punish  abduction  as  a  crime.    Passed  March  20, 1848. 
See  section  328. 

Laws  of  1848,  ch.  111. 

An  act  to  punish  seduction  as  a  crime.    Passed  March  22, 1848. 
See  sections  830,  331. 

Laws  of  1848,  ch.  154. 

An  act  to  incorporate  the  Utica  water  works  company.  Passed 
March  31,  1848. 

As  to  section  17  making  it  a  misdemeanor  to  injure  certain 
water  works,  see  the  more  general  provisions  of  sections  696,  712 
and  722  of  the  Code. 

Laws  of  1848,  cli.  219. 

An  act  for  the  protection  of  emigrants  arriving  in  the  State  ot 
New  York.    Passed  April  H,  1848. 

All  acts  relating  to  emigrants,  <fec.,  are  preserved  by  section 
786,  subd.  2. 

Laws  of  1848,  ch.  229. 

An  act  in  relation  to  the  court  of  sessions  of  the  county  of 
Jefferson. 

This  act,  which  confirms  certain  sentences  to  imprisonment  in 
Clinton  state  prison,  is  unaffected  by  the  Code. 

Laws  of  1848,  cli.  265. 

An  act  to  provide  for  the  incorporation  and  regulation  of  tele- 
graph companies.    Passed  April  12,  1848. 

As  to  section  7  of  the  act  making  it  misdemeanor  to  injure 
telegraph  property,  see  sections  695,  696  of  the  Code. 

Laws  of  1848,  ch.  294. 

An  act  to  amend  the  act  for  the  better  regulation  of  the  county 
and  state  prisons  of  the  state. 

This  act  relates  to  insane  convicts.  See  provisions  as  to  their 
custody,  conformable  to  later  laws,  in  sections  1048-1058  of  the 
Code.  The  act  of  1848  referred  to,  is  repealed  by  section  1070 
of  the  Code,  subd.  3. 

Laws  of  1849,  cb.  115. 

An  act  to  make  the  clerk's  office  of  Erie  county  a  salaried  office. 
Passed  March  21,  1849. 
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As  to  section  19  of  the  act,  declaring  certain  false  swearing 
perjury,  see  section  150  of  the  Code. 

Laws  of  1849,  ch.  123. 

An  act  fixing  the  fees  of  sheriffs  for  transporting  convicts  to 
the  state  prisons.    Passed  March  22,  1849. 
See  section  792. 

* 

Laws  of  1849,  ch.  132. 

An  act  in  relation  to  the  remoyal  of  convicts  from  one  state 
prison  to  another.    Passed  March  26,  1849. 
Covered  by  section  191. 

Laws  of  1849,  ch.  133. 

An  act  anthoming  the  inspectors  of  state  prisons  to  administer 
oaths  and  take  affidavits  in  certain  cases.  Passed  March  26, 
1849. 

See  sections  842  and  843. 

Laws  of  1849,  ch.  141. 

An  act  in  relation  to  Sing  Sing  prison.    Passed  March  27, 1849. 

The  act  is  repealed  by  section  1070,  subd.  4.  The  subjects 
covered  by  sections  2  and  5  and  6  of  the  act,  the  only  ones 
deemed  of  a  permanent  character,  are  provided  for  by  section  2, 
section  789  of  the  Code;  section  5  of  the  act  by  sections  847, 
subd.  7,  and  947  of  the  Code ;  and  section  6  of  the  act  by  section 
854  of  the  Code,  subd.  14. 

Laws  of  1849,  ch.  254. 

An  act  to  amend  "  an  act  for  the  organization  of  the  first  divi- 
sion of  the  New  York  State  militia."    Passed  April  7, 1849. 

The  organization  of  the  militia  is  now  chiefiy  regulated  by  later 
laws.  As  to  such  offenses  as  are  indicated  by  section  24  of  this 
act,  see  sections  519  and  696  of  the  Code. 

As  to  the  various  neglects  of  duty  by  civil  officers,  see  section 
215. 

All  existing  laws  authorizing  military  penalties  are  preserved 
by  section  786. 

Laws  of  1849,  ch.  278. 

An  act  to  prevent  the  manufacture,  use  and  sale  of  slung  shot. 
Passed  April  7,  1849. 

Covered  by  sections  453,  454. 
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Laws  of  1849,  ch.  280. 

An  act  making  appropriations  for  Clinton  prison.    Passed  April 
7,  1849. 
Unaffected  by  the  Code. 

Laws  of  1849,  cli.  282. 

An  act  to  protect  the  woodlands  in  Suffolk  county  against  des- 
truction by  fire.     Passed  April  7,  1849. 

The  general  provision  of  section  456  is  deemed  broad  enough 
upon  this  subject,  so  far  as  the  criminal  remedy  is  concerned.  The 
remedy  by  damages  given  by  section  2  of  the  act,  is  unaffected  by 
the  Code.    See  section  783. 

Laws  of  1849,  ch.  321. 

An  act  to  amend  an  act  entitled  "  an  act  for  the  protection  of 
emigrants  arriving  in  the  State  of  New  York,"  passed  April  11, 
1848. 

All  existing  laws  relating  to  emigrants,  <fec.,  are  preserved  by 
section  786,  subd.  2. 

Laws  of  1849,  ch.  331. 

An  act  to  amend  ''  An  act  for  the  better  regulation  of  the 
county  and  state  prisons  of  the  state,  and  consolidating  and 
amending  the  existing  laws  in  relation  thereto,"  passed  December 
14,  1847.    Passed  April  10,  1849. 

This  act  is  repealed  by  section  1070  of  the  Code,  subd.  8.  The 
provisions  of  section  2  of  the  act,  are  embodied  in  section  1046. 

Laws  of  1849,  ch.  426. 

An  act  to  incorporate  the  Watertown  Waterworks  company. 
Passed  April  11,  1849. 

Section  1 7  of  the  act,  declaring  malicious  injury  to  works  of  the 
company  a  misdemeanor,  is  covered  by  the  general  provisions  of 
section  722  of  the  Code. 

Substantially  the  same  provision  occurs  in  later  acts  incorporat- 
ing aqueduct  companies.  To  save  space,  these  acts  ara  not 
enumerated  in  this  table. 

Laws  of  1850,  ch.  24. 

An  act  in  relation  to  juvenile  delinquents.  Passed  February 
26, 1850. 

Section  2  is  repealed  by  section  1070,  subd.  9,  of  the  Code.  Its 
provisions  are  embodied  in  section  801. 
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Laws  of  1850,  ch.  123. 

An  act  to  amend  an  act  passed  May  14,  1845,  entitled  '*  An  act 
to  punish  and  prevent  frauds  in  the  use  of  false  stamps  and  labels." 
Passed  April  1,  1860. 

This  act  was  repealed  by  Laws  of  1862,  ch.  300  ;  but  the  sub- 
ject is  covered  by  sections  410-416  of  the  Code. 

Laws  of  1850,  cli.  140. 

An  act  to  authorize  the  formation  of  railroad  corporations,  and 
to  regulate  the  same.    Passed  April  2,  1850. 

Sections  38,  41  and  42  of  the  act  are  covered,  respectively,  by 
sections  463,  462  and  461  of  the  Code. 

Laws  of  1860,  ch.  251. 

An  act  to  amend  the  act  entitled  ^'  An  act  to  amend  the  act 
entitled  an  act  to  authorize  the  business  of  banking,"  passed  May 
14,  1840.     Passed  April  10,  1850. 

Preserved  by  section  786,  subd.  6. 

Laws  gf  1850,  ch.  306. 

An  act  making  an  appropriation  for  Clinton  prison.    Passed 
April  10,  1850. 
As  to  section  3  of  the  act,  see  section  900  of  the  Code. 

Laws  of  1850,  ch.  324. 

An  act  for  the  preservation  of  the  public  health.  Passed  April 
10, 1850. 

The  commissioners  have  contemplated  the  revision  of  the 
Health  Laws  as  a  separate  body  of  laws  from  either  of  the  Codes. 
(See  section  786,  note.)  A  general  provision  punishing  violations 
of  these  laws,  is  contained  in  section  441. 

Laws  of  1850,  ch.  338. 

An  act  in  relation  to  the  penitentiary  in  the  county  of  Onondaga. 
Passed  April  10,  1850. 
TJnafTected  by  the  Code. 

Laws  of  1850,  ch.  32. 

An  act  relative  to  the  penitentiary  of  Onondaga  county.    Passed 
March  11,  1851. 
Unaffected  by  the  Code. 
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Laws  of  1851,  ch.  102. 

An  act  to  preserve  the  parity  of  certain  streams  used  to  supply 
the  city  of  Albany  with  water.    Passed  April  8,  1851. 

This  act  is  deemed  sufficiently  covered  by  the  more  general  pro- 
yisions  of  sections  430-434.  The  special  power  conferred  on  the 
common  council  of  Albany  by  section  3  of  the  act,  is  however, 
preserved  by  section  780  of  the  Code,  subd.  1. 

Laws  of  1851,  ch.  144. 

An  act  amending  the  Revised  Statutes  in  relation  to  obtaining 
money  imder  false  pretenses.    Passed  April  11, 1851. 
See  section  624. 

Laws  of  1851,  ch.  180. 

An  act  for  the  enrollment  of  the  militia,  to  abolish  militia  fines  in 
certain  cases,  and  exempt  members  of  uniformed  companies  from, 
working  on  highways  and  serving  on  juries.    Passed  April  16, 1851. 

As  to  such  neglect  of  official  duty  as  is  defined  in  section  14  of 
the  act,  see  section  215  of  the  Code. 

Laws  of  1851,  ch.  182. 

An  act  to  amend  title  six,  chapter  one,  part  four  of  the  Revised 
Statutes,  entitled  ^*  Of  offenses  punishable  by  imprisonment  in  a 
county  jail  and  by  fines.'*    Passed  April  16,  1851. 

See  section  707,  subd.  4  and  5. 

Laws  of  1851,  ch.  259. 

An  act  making  appropriations  for  the  Clinton  state  prison,  and 
amendatory  of  section  six  of  ichapter  seventy  of  the  Laws  of 
1845.    Passed  June  20,  1851. 

As  to  section  4  of  the  act,  see  section  808  of  the  Code. 

Laws  of  1851,  ch.  388. 

An  act  to  incorporate  the  Buffalo  Suspension  Bridge  company. 
Passed  July  3,  1851. 

As  to  section  11  of  the  act,  relative  to  injuries  to  the  bridge, 
Ac,  of  the  company,  see  sections  692,  696  of  the  Code. 

Substantially  the  same  provision  occurs  in  later  acts  incorporating 
bridge  companies.  To  save  space,  these  acts  are  not  enumerated 
in  this  table. 

Laws  of  1851,  ch.  504. 

An  act  more  effectually  to  suppress  gambling.    Passed  July  10, 
1851. 
See  sections  302-399. 
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JLaws  of  1852,  ch.  165. 

An  act  in  relation  to  indictments  for  libel,  and  the  trial  thereof. 
Passed  April  7,  1852. 

Omitted,  as  belonging  to  procedure. 

Laws  of  1853,  ch.  138. 

An  act  to  punish  gross  frauds  and  to  suppress  mock  auctions. 
Passed  April  9,  1853. 

As  to  section  2  of  the  act,  see  sections  627  and  737. 

Laws  of  1853,  ch.  183. 

An  act  requiring  the  police  justices  in  the  city  of  New  York  to 
file  records  of  all  convictions  of  vagrancy.    Passed  April  12, 1853. 
Preserved  by  section  786,  subd.  6. 

Laws  of  1853,  ch.  185. 

An  act  to  provide  for  the  care  and  instruction  of  idle  and 
truant  children.    Passed  April  12,  1853. 
Preserved  by  section  786,  subd.  7. 

Laws  of  1853,  ch.  223. 

An  act  to  amend  an  act  entitled  *'an  act  concerning  foreign 
bank  notes."    Passed  April  13,  1853. 
Preserved  by  section  786,  subd.  8. 

Laws  of  1853,  279. 

An  act  for  the  construction  of  a  workhouse  in  the  county  of 
Monroe.    Passed  May  27,  1853. 

Section  12  of  the  act  relative  to  escapes  from  the  workhouse, 
is  embraced  in  the  more  general  provisions  of  sections  139-146  of 
the  Code. 

Laws  of  1853,  ch.  539 

An  act  to  amend  the  existing  law  relating  to  bribery.  Passed 
July  18,  1853. 

This  act  treats  of  the  bribery  of  all  classes  of  officers  together. 
In  the  Code  the  provisions  relative  to  bribery  of  various  officers 
are  stated  in  connection  with  provisions  on  other  subjects,  relative 
to  the  officers  respectively.  See  sections  61,  98,  99, 120,  121,  125 
-131,  170,  172. 

Laws  of  1853,  ch.  573. 

An  act  for  the  more  effisctual  prevention  of  wanton  and  mali- 
cious mischief.    Passed  July  18,  1853. 
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The  criminal  remedy  herein  given  is  embraced  in  section  720  of 
the  Code.  See  also  sections  696,  607.  The  civil  remedy  is  pre* 
served  by  section  783. 

Laws  of  1853,  ch.  629. 

An  act  for  the  protection  of  birds  in  public  cemeteries.    Passed 
July  21,  1853. 
Covered  by  section  702. 

Laws  of  1854,  ch.  58. 

An  act  to  amend  the  Revised  Statutes  in  relation  to  agents  of 
state  prisons.    Passed  March  13,  1854. 

This  act  is  repealed  by  section  1070,  subd.  10.  The  substance 
of  its  provisions,  as  amended  by  Laws  of  1860,  ch.  48,  is  embodied 
in  section  863  of  the  Code. 

Laws  of  1854,  ch.  74. 

An  act  to  provide  for  the  punishment  of  assaults  with  dangerous 
weapons.    Passed  March  23,  1854. 
Covered  by  section  308. 

Laws  of  1854,  ch.  109. 

An  act  for  the  protection  of  gas-light  companies.    Passed  April 
1,  1854. 
Covered  by  section  599. 

Laws  of  1854,  ch.]  30. 

An  act  in  relation  to  Ubel.    Passed  April  1,  1854. 
Covered  by  sections  315,  316. 

Laws  of  1854,  ch.  175. 

An  act  to  prevent  the  destruction  of  timber  on  the  lands  of  the 
Tuscarora  Indians,  and  to  regulate  the  highway  labor  among  said 
Indians.    Passed  April  7,  1654. 

All  existing  laws  relative  to  Indians  are  preserved  by  section 

785. 

Laws  of  1854,  ch.  223. 

An  act  to  appoint  commissioners  to  investigate  and  examine 
into  the  pecuniary  affaii-s  and  condition  of  the  several  state  prisons 
of  this  state,  and  to  report  thereon,  and  also  such  laws  as  they 
may  deem  proper  for  the  better  regulation  and  discipline  of  said 
prisons,  to  the  Legislature  of  this  state.    Passed  April  14, 1854. 

Unaffected  by  the  Code. 
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Laws  of  1854,  ch.  232. 

An  act  for  the  incorporation  of  companies  formed  to  navigate 
the  lakes  and  rivei's.    Passed  April  15,  1854. 

As  to  officer  of  corporation  refusing  to  exhibit  its  books  to 
stockholders,  provided  for  by  section  23  of  the  act,  see  section 
658  of  the  Code. 

Laws  of  1854,  ch.  240. 

An  act  to  amend  the  several  acts  in  relation  to  state  prisons,  and 
making  appropriations  for  the  Clinton,  Anburn  and  Sing  Sing 
prisons.    Passed  April  15,  1854. 

This  act  is  repealed  by  section  1070.  So  far  as  its  provisions 
arc  deemed  important  to  bo  continued,  they  are  embodied  in  title 
XIX. 

Laws  of  1854,  ch.  332. 

An  act  prescribing  regulations  in  regard  to  the  management  of 
the  canals,  and  for  other  purposes.    Passed  April  15,  1854. 

Section  8  of  the  act,  declaring  certain  false  sweai^ing  perjury,  is 
covered  by  section  160  of  the  Code. 

Laws  of  1854,  ch.  398. 

An  act  to  provide  for  the  enrollment  of  the  militia  and  the 
organization  of  uniformed  0017)$,  and  the  discipline  of  the  mili- 
tary forces  of  the  state.    Passed  April  17,  1864.    ^    " 

Cases  of  false  swearing  such  as  are  embraced  within  section  6 
of  title  III  of  the  act,  are  covered  by  the  general  provision  of 
section  150  of  the  Code. 

]N'eglects  of  duty  by  civil  officers  such  as  are  made  punishable 
by  the  act,  are  covered  by  section  215. 

All  existing  laws  authorizing  military  penalties,  are  preserved 
by  section  785. 

Laws  of  1855,  ch.  20. 

An  act  to  enable  the  common  council  of  the  city  of  New  York 
to  take  testimony,  in  matters  referred  for  investigation  or  inquiry. 
Passed  Februaiy  8,  1855. 

All  existing  laws  authorizing  punishment  for  contempts  are  pre- 
served by  section  785. 

As  to  so  much  of  the  act  as  declares  certain  false  swearing 
perjury,  see  section  160  of  the  Code. 

Laws  of  1855,  ch.  155. 

An  act  to  provide  for  the  punishment  of  the  fraudulent  and 
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unaathorized  issne  and  transfer  of  the  stock  and  bonds  of  corpora- 
tions and  joint  stock  companies.  *  Passed  April  5,  1855. 
Covered  by  section  566. 

Laws  of  1855,  ch.  199. 

An  act  in  relation  to  the  property  and  money  taken  from  per- 
sons arrested  and  accused  of  crimes  in  the  city  of  New  York  and 
Brooklyn.    Passed  April  9,  1855. 

Preserved  by  section  786,  snbd.  9. 

Laws  of  1855,  ch.  214. 

An  act  to  amend  an  act  entitled  '^  An  act  for  the  more  effectual 
suppression  of  gambling,"  passed  July  10,  1851.  Passed  April  9, 
1855. 

Covered  by  section  393. 

■ 

Laws  of  1855,  ch.  231. 

An  act  for  the  prevention  of  intemperance,  pauperism  and 
crime.    Passed  April  9,  1855. 

Omitted,  because  repealed  by  Laws  of  1857,  ch.  628,  §  33;  its 
leading  principle  having  been  pronounced  unconstitutional.  See 
People  V.  Toynbee,  20  Barb,^  168 ;  People  t;.  Berberrich,  /(^.,  168, 
224;  2  Park.  Cr.j  329;  11  How.  Pr.^  289;  People  v.  Quant,  2 
Park.  Cr.^  410;  12  How.  iV.,  83;  Wynchanmier  v.  People,  13 

ir.  r.,  378. 

Laws  of  1855,  cb.  334. 

An  act  to  authorize  the  agent  and  warden  of  Sing  Sing  prison 
to  let  by  contract  the  labor  and  services  of  convicts  in  that  prison, 
to  the  business  of  quarrying,  splitting,  sawing  and  removing  stone, 
for  a  term  of  years.    Passed  April  12,  1855. 

Repealed  by  section  1070.  Its  provisions  are  embodied  in 
sections  1015-1017. 

Laws  of  1855,  ch.  427. 

An  act  in  relation  to  the  collection  of  taxes  on  lands  of  non- 
residents, and  to  provide  for  the  sale  of  such  lands  for  unpaid 
taxes.    Passed  April  13,  1855. 

Neglects  of  duty  by  public  officers,  such  as  are  designated  by 
section  88  of  the  act,  are  covered  by  section  215  of  the  Code. 

Laws  of  1855. 

An  act  to  provide  for  insane  criminals.  Passed  April  13| 
1855. 
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Repealed  by  section  1070.  Provisions  in  relation  to  insane 
convicts  are  given  in  sections  1048-1068. 

Lawaiof  1855,  ch.  499. 

An  act  in  relation  to  stealbg  and  forging  of  railroad  tickets. 
Passed  April  14,  1855. 
As  to  forging  of  railroad  tickets,  see  section  571. 
As  to  larceny,  see  sections  594,  595. 

Laws  of  1855,  ch.  501. 

An  act  to  provide  for  the  payment  of  the  debts  of  the  sereral 
state  prisons,  and  for  other  purposes.    Passed  April  14, 1855. 
Unaffected  by  the  Code. 

Laws  of  1855,  ch.  531. 

An  act  for  the  prevention  of  flrauds  npon  the  canal  revenues. 
Passed  April  14,  1855. 

Laws  authorizing  forfeitures  are  preserved  by  section  783. 

Section  4  of  the  act  relative  to  officers  concealing  frauds  upon 
the  canal  revenues,  is  covered  by  section  513  of  the  Code. 

Laws  of  1855,  ch.  536. 

An  act  in  relation  to  the  first  division  and  fifth  brigade,  of  the 
New  York  State  militia.    Passed  April  14,  1855. 

This  act  was  repealed  by  Laws  of  1862,  ch.  476,  §  319. 

Neglects  of  duty  by  civil  officers,  such  as  are  designated  by  the 
act,  are  covered  by  section  215. 

As  to  injuries  to  state  property,  see  sections  519  and  696. 

All  existing  laws  relative  to  military  punishments  are  preserved 
by  section  785. 

Laws  of  1855,  ch.  552. 

An  act  to  amend  the  several  acts  in  relation  to  state  prisons. 
Passed  April  19,  1855. 

This  act  is  repealed  by  section  1070.  Li  provisions,  so  far  as 
they  are  deemed  important  to  be  continued,  are  embodied  in  title 
XIX. 

Laws  of  1855,  ch.  564 

An  act  to  amend  an  act  entitled  '^  An  act  for  the  protection  of 

birds  in  public  cemeteries,"  passed  July  21, 1853.    Passed  April 
19,  1855. 

The  amendment  here  made,  is  deemed  too  stringent.  The  pro- 
visions of  the  original  act  only  are  presented.  See  section  702  of 
the  Code. 
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Laws  of  1856,  cb.  34. 

An  act  making  appropriation  for  rebuilding  the  prison  building 
at  Sing  Sing.    Passed  March  11,  1856. 
Unaffected  by  the  Code. 

Laws  of  1856,  ch.  147. 

An  act  relative  to  public  health  and  quarantine,  and  regulations 
in  the  nature  of  quarantine  at  the  port  of  New  York,  and  to  the 
Marine  Hospital.    Passed  April  9,  1856. 

The  commissioners  have  contemplated  the  revision  of  the  Health 
Laws  as  a  separate  body  of  laws.  (See  section  786,  note.)  Provi- 
sions for  their  enforcement,  embodying  many  of  the  sections  of 
the  above  act,  are  found  in  sections  435-441. 

Laws  of  1856,  ch.  158. 

An  act  in  relation  to  the  punishment  of  crimes  in  certain  cases. 
Passed  April  11,  1856. 
See  section  755  of  the  Code. 

Laws  of  1857,  ch.  43. 

An  act  for  the  more  effectual  prevention  and  punishment  of 
vagrancy  and  crime  in  the  county  of  Washington.  Passed  Feb- 
ruary 19,  1857. 

Unaffected  by  the  Code. 

Laws  of  1857,  ch.  94. 

An  act  to  amend  the  several  acts  in  relation  to  state  prisons. 
Passed  March  10,  1857.  . 

This  act  is  repealed  by  section  1070,  subd.  15.  Its  provisions, 
BO  far  as  they  are  deemed  important  to  be  continued,  are  embodied 
in  title  XIX. 

Laws  of  1857,  ch.  144. 

An  act  appropriating  money  for  making  provisions  for  insane 
convicts.    Passed  March  20,  1857. 

This  act,  except  the  provisions  of  sections  1  and  2,  which  are 
temporary  in  their  nature,  is  repealed  by  section  1070,  subd.  16. 

As  to  section  3  of  the  act,  relative  to  insane  convicts,  see  sec- 
tions 1048-1058;  and  note  to  section  1048. 

Laws  of  1857,  ch.  181. 

An  act  to  amend  ^^  An  act  regulating  highways  and  bridges  in 
the  counties  of  Suffolk,  Queens  and  Kings,"  passed  February  23, 
1830.    Passed  March  26,  1857. 
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As  to  tbe  offense  of  injuring  trees,  <bc,  on  highways,  mentioned 
in  section  22  of  the  act,  see  sections  696  and  720  of  the  Code. 

Laws  of  1857,  ch.  193. 

An  act  to  regulate  the  business  of  purchasing  rags,  rope  and 
metals  in  the  city  of  Albany.    Passed  March  28,  1857. 
Preserved  by  section  786,  subd.  10. 

Laws  of  1857,  ch.  199. 

An  act  to  authorize  the  formation  of  a  railroad  corporation  in 
place  of  the  Northern  Railroad  Company,  dissolved,  and  to 
empower  said  railroad  company  to  execute  a  mortgage  upon  its 
property.    Passed  March  31,  1857. 

Cases  of  misapplication  of  corporate  property  by  officers,  such 
as  are  specified  in  section  6  of  the  act,  are  deemed  sufficiently 
covered  by  the  provisions  on  embezzlement,  (sections  601-612),  and 
on  frauds  in  management  of  corporations,  (sections  645-668). 

Laws  of  1857,  ch.  243. 

An  act  to  amend  the  Pilot  Laws,  passed  June  28, 1853.  Passed 
Aprils,  1857. 

Unlicensed  piloting  is  covered  by  section  442. 

Laws  of  1857,  ch.  255. 

An  act  to  provide  for  straightening  and  working  the  highway 
leading  from  Losee's  Comer  to  the  village  of  Sing  Sing,  in  the 
town  of  Ossining.    Passed  April  6,  1857. 

Unaffected  by  the  Code. 

Laws  of  1857,  ch.  348. 

An  act  to  make  the  office  of  supervisor  in  Albany  county  a 
salaried  office,  and  to  regulate  the  compensation  of  the  clerk  of 
the  board  of  supervisors  in  said  county.    Passed  April  13, 1857. 

A  violation  of  the  first  clause  of  section  3  of  the  act  will  be 
punishable  as  a  misdemeanor  under  section  215  of  the  Code. 

Laws  of  1857,  ch.  396. 

An  act  to  punish  nuisances  and  malicious  trespasses  on  lands. 
Passed  April  13,  1857. 
Section  1  of  the  act  is  covered  by  section  494  of  the  Code. 

Laws  of  1857,  ch.  437. 

An  act  for  the  better  regulation  of  the  firemen  of  the  oitj  of 
Bufialo.    Passed  Apiil  14, 1857. 
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The  offense  of  persooating  a  fireman,  designated  in  section  10 
of  the  act,  is  covered  by  section  622  of  the  Code. 

Laws  of  1857,  ch.  470. 

An  act  to  prevent  frauds  in  the  sale  of  tickets  to  passengers 
upon  railroads,  steamboats  and  steamships.    Passed  April  1 5, 1 85 7. 

More  stringent  provisions  upon  tliis  subject,  founded  upon  the 
more  recent  act.  Laws  of  1860,  ch.  103,  are  presented  in  sections 
660-682  of  the  Code. 

Laws  of  1857,  ch.  569. 

An  act  to  establish  a  metropolitan  police  district  and  provide 
for  the  government  thereof.    Passed  April  15, 1857. 
Preserved  by  section  786,  subd.  11. 

Laws  of  1857,  ch.  628. 

An  act  to  suppress  intemperance  and  to  regulate  the  sale  ot 
intoxicating  liquors.    Passed  April  16,  1857. 

As  to  the  various  offenses  declared  by  this  act,  see  sections  728- 
733, 

Laws  of  1857,  ch.  659. 

An  act  to  provide  for  the  preservation  of  timber  and  stone  on 
the  lands  of  Onondaga  Indian  Reservation.    Passed  April  16, 1857. 
Preserved  by  section  786,  subd.  12. 

Laws  of  1857,  ch.  671. 

An  act  to  establish  regulations  for  the  port  of  New  York. 
Passed  April  16, 1857. 
Preserved  by  section  786,  subd.  13. 

Laws  of  1858,  ch.  130. 

An  act  to  organize  the  State  Lunatic  Asylum  for  insane  convicts. 

Sections  10,  11  and  12  of  the  act,  relating  to  the  custody  of 
insane  convicts,  are  repealed  by  section  1070,  subd.  17. 

The  remaining  provisions,  which  relate  to  the  organization  and 
management  of  the  asylum,  are  unaffected  by  the  Code. 

Laws  of  1858,  ch.  139. 

An  act  authorizing  the  imprisonment  of  persons  convicted  of 
certain  crimes  in  the  counties  of  Montgomery  and  Oneida,  in  the 
Albany  County  Penitentiary.    Passed  April  12,  1858. 

Unaffected  by  the  Code. 
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Laws  of  1858,  ch.  322. 

An  act  Iq  relation  to  jurors  and  to  the  appointment  and  the 
duties  of  a  commissioner  of  jarors  in  the  comity  of  Kings.  Passed 
April  17,  1858. 

Preserved  by  section  786,  subd.  14. 

Laws  of  1858,  ch.  326. 

An  act  to  prevent  the  issne  of  false  receipts  and  to  punish 
fi*audalent  transfers  of  property  by  warehousemen,  wharfingers 
and  others.    Passed  April  17,  1858. 

This  act  is  the  basis  of  sections  683-680. 

Laws  of  1858,  ch.  330. 

An  act  to  amend  *^An  act  to  extend  the  jurisdiction  of  the 
courts  of  general  and  special  sessions  of  the  peace,  in  and  for  the 
city  and  county  of  New  York,"  passed  April  12, 1856.  Passed 
April  17,  1868. 

Omitted  as  relating  to  procedure. 

Laws  of  1858,  ch.  359. 

An  act  to  amend  an  act  entitled  "  An  act  for  the  prevention  of 
masquerades,"  passed  April  25,  1820.    Passed  April  10, 1858. 
Covered  by  section  480. 

Laws  of  1859,  ch.  36. 

An  act  to  enable  agricultural  and  horticultural  societies  to 
extend  a  more  perfect  protection  to  their  property,  and  the  pro- 
perty of  exhibitors  at  fairs,  and  to  allow  the  board  of  managers  to 
appoint  a  police  for  that  purpose.    Passed  March  7,  1869. 

Malicious  injuries  to  property,  such  as  are  designated  by  the 
act,  are  covered  by  sections  606  and  721  of  the  Code. 

The  gaining  admission  to  the  grounds  improperly,  is  not  deemed 
to  require  criminal  punishment  except  as  it  may  fall  within  general 
provisions  relative  to  disturbance  of  the  public  peace.  The  provi- 
sions of  the  act  in  this  respect  are  anomalous. 

Laws  of  1859,  ch.  37. 

An  act  to  prevent  and  punish  prize  fighting.    Passed  March  7, 
1859. 
See  sections  485-491. 

Laws  of  1859,  ch.  82. 

An  act  to  provide  for  the  organization  and  government  of  th^ 
police  force  of  the  city  of  Albany.    Passed  March  31,  1850. 
Preserved  by  section  786,  subd.  15. 
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Laws  of  1859,  ch.  137. 

An  act  to  inoorporate  the  Kane  Monument  Association  in  the 
city  of  New  York.    Passed  April  6,  1869. 

Misappropriation  of  corporate  property,  by  officers  of  the  cor- 
poration, such  as  is  designated  by  section  6  of  the  act,  is  deemed 
sufficiently  covered  by  the  provisions  of  the  Code  on  embezzle- 
ment (see  sections  601-612),  and  on  frauds  in  management  of 
corporations.  (See  sections  645-658.) 

Injuries  to  monuments  are  covered  by  sections  361  and  696  of 
the  Code.  \ 

Laws  of  1859,  ch.  249. 

An  act  to  authorize  the  agent  and  warden  of  the  Auburn  prison 
to  sell  certain  lands  belonging  to  the  state.  Passed  April  12, 
1859. 

Unaffected  by  the  Code. 

Laws  of  1859,  ch.  254. 

An  act  empowering  the  boards  of  supervisors  in  the  respective 
counties  of  this  state  to  fix  and  determine  the  compensation  to  be 
allowed  for  the  conveyance  of  juvenile  delinquents  to  houses  of 
refuge,  and  insane  criminals  to  insane  asylums.  Passed  April  12, 
1859. 

Unaffected  by  the  Code. 

Laws  of  1859,  ch.  289. 

An  act  to  extend  the  provisions  of  **An  act  authorizing  the 
imprisonment  of  persons  convicted  of  certain  crimes  in  the 
counties  of  Montgomery  and  Oneida,  in  the  Albany  County  Peni- 
tentiary," passed  April  12,  1858,  to  all  the  counties  in  this  state. 
Passed  April  13,  1859. 

Unaffected  by  the  Code. 

Laws  of  1859,  ch.  311. 

An  act  to  provide  for  the  inspection  and  sealing  of  gas  meters, 
and  for  the  protection  of  consumers  of  illuminating  gas.  Passed 
April  14,  1859. 

The  frauds  upon  gas  companies  designated  by  section  11  of  the 
act,  are  covered  by  section  599  of  the  Code. 

Laws  of  1859,  ch.  346. 

An  act  concerning  the  salt  springs  and  the  manufacture  of  salt. 
Passed  April  15,  1859. 
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Section  62  of  the  act,  relating  to  injories  to  salt  works,  is  em- 
bodied in  section  518  of  the  Code. 

Laws  of  1859,  ch.  349. 

An  act  to  amend  an  act  entitled  "  An  act  for  the  regulation  and 
government  of  the  Central  Park  in  the  city  of  New  York,"  passed 
Api*il  17,  1857,  and  further  to  provide  for  the  maintenance  and 
government  of  said  park.    Passed  April  15, 1859. 

Preserved  by  section  786,  subd.  16. 

Laws  of  1859,  ch.  350. 

An  act  vesting  the  control  of  the  piers,  booms  and  dams,  on 
Salmon  river,  in  the  commissioners  for  improving  said  river. 
Passed  April  15,  1859. 

Section  2,  relative  to  interfering  with  piers,  &c.,  on  Salmon  river, 
is  covered  by  the  more  general  provision  of  section  710. 

Laws  of  1859,  ch.  353. 

An  act  to  amend  the  act  entitled  "  An  act  to  prevent  the  issue 
of  false  receipts,  and  to  punish  fraudulent  transfers  of  property  by 
warehousemen,  wharfingers  and  others,"  passed  April  17,  1858. 
Passed  April  15,  1859. 

See  sections  688-689 ;  and  note  to  section  686. 

Laws  of  1859,  ch.  380. 

An  act  for  ascertaining  by  proper  proofs  the  citizens  who  shall 
be  entitled  to  the  right  of  suffrage,  and  to  prevent  fraudulent 
voting.    Passed  April  15, 1859. 

The  provision  of  section  5,  relative  to  false  statements  on  apply- 
ing to  be  registered  as  an  elector,  is  covered  by  the  more  general 
provision  of  section  77  of  the  Code. 

As  to  section  14  of  the  act,  see  sections  75,  76  and  150. 

Laws  of  1859,  ch.  453. 

An  act  for  the  enlargement  of  the  Clinton,  Auburn  and  Sing 
Sing  prisons,  and  for  other  purposes.    Passed  April  18, 1859. 
Unaffected  bv  the  Code. 

Laws  of  1859,  ch.  470. 

An  act  providing  for  the  sale  of  certain  lands  belonging  to  the 
state,  and  appropriating  the  moneys  arising  therefrom.  Passed 
April  18,  1859. 

Unaffected  by  the  Code.  Such  cases  of  false  swearing  as  are 
provided  for  by  section  7,  are,  however,  covered  by  section  150  of 
the  Code. 
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Laws  of  1859,  cli.  491. 

An  act  in  relation  to  the  court  of  special  sessions  in  the  city  and 
county  of  New  York,  and  the  powers  of  police  justices.    Passed 
April  19,  1859. 
f^reserved  by  section  786,  subd.  1 7. 

Laws  of  1860,  ch.  20. 

An  act  in  relation  to  the  cutting  of  ice  in  the  Hudson  river. 
Passed  February  11,  1860. 

More  extended  provisions  are  given  in  sections  464-466. 

Laws  of  1860,  ch.  27. 

An  act  to  authorize  the  agent  and  warden  of  the  state  prison  at 
Sing  Sing  to  purchase  certain  land.    Passed  February  11,  1860. 
Unaffected  by  the  Code. 

Laws  of  1860,  ch.  39. 

An  act  to  compel  the  attendance  of  witnesses  before  committees 
of  common  councils  of  cities,  and  to  punish  false  sweaiing  by 
such  witnesses.    Passed  February  18,  1860. 

Section  1  of  this  act,  declaring  false  swearing  before  committee 
perjury,  is  covered  by  section  150  of  the  Code. 

Section  3,  allowing  punishment  for  contempt,  is  preserved  by 
section  785. 

Laws  of  1860,  ch.  103. 

An  act  to  prevent  frauds  in  the  sale  of  tickets  upon  steamboats, 
steamships  and  other  vessels.    Passed  March  23,  1860. 

The  provisions  of  this  act  are  the  basis  of  sections  669-682  of 
the  Code. 

Laws  of  1860,  ch.  117. 

An  act  to  amend  an  act  entitled  ''  An  act  in  relation  to  the  sale 
of  bottles  used  by  the  manufacturers  of  mineral  waters  and 
othei-s,"  passed  May  7,  1847.    Passed  March  24,  1860. 

The  provisions  of  this  act  are  the  basis  of  sections  417-419. 

Laws  of  1860,  ch.  141. 

An  act  to  amend  an  act  entitled  "  An  act  to  prevent  and  punish 
prize  fighting,"  passed  March  7,  1859.    Passed  March  31,  1860. 
Covered  by  section  496. 

Laws  of  1860,  ch.  155. 

An  act  in  relation  to  bale  hay  and  hay  scales.    Passed  April  3, 1 860. 
Covered  by  sections  449,  450. 
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Laws  of  1860,  ch.  172. 

An  act  to  incorporate  the  Westfield  gas  company.  Passed 
April  6,  1860. 

Section  7,  relative  to  injuring  gas  pipes  of  the  company  is 
covered  by  section  722  of  the  Code. 

Laws  of  1860,  cli.  213. 

An  act  to  provide  the  means  for  the  completion  of  the  canals 
of  this  state,  and  fully  supply  them  with  water,  and  for  other 
purposes.    Passed  April  9,  1860. 

Section  5,  relative  to  certain  offenses  affecting  the  canals,  is 
covered  by  sections  516,  517  of  the  Code. 

Laws  of  1860,  ch.  259. 

An  act  to  amend  an  act  entitled  *'  An  act  to  establish  a  metro 
politan  police  district,  and  to  provide  for  the  government  thereof;'* 
passed  April  15,  1857.    Passed  April  10,  1860. 

Continued  in  force  by  section  786,  subd.  18. 

As  to  section  25  of  the  act,  see  note  to  section  150  of  the 
Code. 

Laws  of  1860,  ch.  265. 

An  act  to  provide  for  the  manner  of  holding  elections  on  the 
Cattaraugus  and  Allegany  reservations  in  this  state.  Passed 
April  11,  1860. 

Section  7  of  the  act,  relative  to  corrupt  practices  at  Indian 
elections  is  preserved  by  section  785  of  the  Code. 

Laws  of  1860,  ch.  283. 

An  act  authorizing  the  reports  of  the  male  and  female  depart- 
ments of  state  prisons  to  be  made  separately.  Passed  April  12, 
1860. 

Covered  by  section  791 

Laws  of  1860,  ch.  337. 

An  act  requiring  the  justices  of  the  peace  in  the  several  towns 
of  Monroe  and  Niagara  counties,  and  the  police  justice  of  the 
city  of  Rochester,  to  pay  over  to  the  county  treasurer  all  fines 
received  by  them,  and  to  report  annually  to  the  board  of  super- 
visors.   Passed  April  12,  1860. 

Section  4  of  the  act,  relative  to  omissions  of  duty  by  certain 
officers,  is  covered  by  the  more  general  provisions  of  section  215 
of  the  Code. 
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liEWS  of  1860,  ch.  373. 

An  act  to  incorporate  the  Orange  county  milk  association. 
Passed  April  14,  1860. 

Section  11,  relative  to  selling  adulterated  milk,  is  covered  by 
the  more  general  provisions  of  section  451  of  the  Code. 

Laws  of  1860,  cli.  399- 

An  act  to  amend  the  several  acts  in  relation  to  state  prisons. 
Passed  April  14,  1860. 
The  various  provisions  of  this  act  are  covered  by  sections  844, 

849,  850,  864,  869,  874,  878,  997-1007. 

» 

Laws  of  1860,  ch.  410. 

An  act  in  relation  to  capital  punishment,  and  to  provide  for  the 
more  certain  punishment  of  the  crime  of  murder.  Passed  April 
14,  1860. 

See  note  to  section  241,  for  reasons  why  this  act  is  omitted. 

Laws  of  1860,  ch.  442. 

An  act  to  regulate  the  sale  of  poisons.    Passed  April  16,  1860. 

Covered  by  sections  446  and  448 ;  except  section  3  of  the  act, 

which  is  omitted  for  reasons  stated  in  note  to  section  448  of  the  Code. 

Laws  of  1860,  ch.  458. 

An  act  to  increase  the  compensation  of  assistant  matrons  of  the 
Sing  Sing  female  prison.    Passed  April  16,  1860. 

Laws  of  1860,  ch.  465. 

An  act  for  ascertaining  and  collecting  the  damages  caused  by 
the  destruction  of  the  marine  hospitals  and  other  buildings  and 
property  at  Quarantine.    Passed  April  16,  1860. 

The  provision  of  section  4,  declaring  false  swearing  perjury,  is 
covered  by  section  150. 

Laws  of  1860,  ch.  488. 

An  act  to  lay  out  a  public  park  and  a  parade  ground  for  the 
city  of  Brooklyn,  and  to  alter  the  commissioner's  map  of  said  city 
Passed  April  17,  1860. 

Continued  in  force,  by  section  786,  subd.  19. 

Laws  of  1860,  ch.  501. 

An  net  to  preserve  the  public  peace  and  order  on  the  first  day 
of  the  week,  commonly  called  Sunday.    Passed  April  17,  1860. 
Continued  in  force,  by  section  786,  subd.  20. 
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Laws  of  1860,  ch.  508. 

An  act  in  relation  to  police  and  courts  in  the  city  of  New  York. 
Passed  April  17,  1860. 

So  much  of  this  act  as  relates  to  disorderly  persons  is  ex* 
pressly  preserved  by  section  1Q5,  Other  portions  are  not  within 
the  scope  of  the  Code,  and  are,  of  course,  unaffected  by  it,  except 
sections  18,  33  and  34 ;  as  to  which,  see  sections  550  and  587,  and 
note. 

Laws  of  1861,  ch.  63. 

An  act  for  the  removal  of  insane  convicts  from  the  state  lunatio 
asylum  at  TJtica,  to  the  state  lunatic  asylum  for  insane  convicts  at 
Auburn.    Passed  March  21,  1861. 

Unaffected  by  the  'Code. 

Laws  of  1861,  ch.  124. 

An  act  concerning  the  navigation  of  the  canals  and  the  colleo- 
tion  of  tolls.    Passed  April  3,  1861. 

Section  4  is  covered  by  section  512  of  the  Code,  and  section  5 
by  section  515. 

Laws  of  1861,  ch.  282. 

An  act  to  supply  Sing  Sing  prison  with  Croton  water,  and  for 
the  sale  of  certain  lands  of  the  state.    Passed  April  17,  1861. 
Unaffected  by  the  Code. 

Laws  of  1861,  ch.  283. 

An  act  for  the  protection  and  improvement  of  the  Tonawanda 
band  of  Seneca  Indians,  residing  on  the  Tonawanda  reservation  in 
this  state.    Passed  April  17,  1861. 

Section  15,  which  declares  false  swearing  in  certain  cases  to  be 
perjury,  is  covered  by  section  150  of  the  Code. 

Laws  of  1861,  ch.  303. 

An  act  in  relation  to  cases  of  murder,  and  of  arson  in  the  first 
degree,  occurring  previously  to  the  fourth  day  of  May,  in  the  year 
one  thousand  eight  hundred  and  sixty.    Passed  April  17, 1861. 

For  the  punisliment  for  arson  and  murder  prescribed  by  the 
Code,  see  sections  241,  note,  247  and  539. 

Laws  of  1861,  ch.  306. 

An  act  to  amend  the  act  passed  May  eighth,  eighteen  hiradred 
and  forty-six,  entitled  "  An  act  to  authorize  the  establishment  of 
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t!)e  House  of  Refuge  for  juTenile  delinquents  in  western  New 
York."    Passed  April  17,  1861. 
Uuaffected  by  the  Code. 

Laws  of  1861,  ch.  340. 

An  act  to  amend  an  act  entitled  ^*  An  act  to  lay  out  *a  public 
park  and  a  parade  ground  in  the  city  of  Brooklyn,  and  to  alter  the 
commissioner's  map  of  said  city;"  passed  April  17, 1860.  Passed 
May  2,  1861. 

Continued  in  force  by  section  786,  subd.  21. 

Laws  of  1862,  ch.  197. 

An  act  to  repeal  chapter  four  hundred  and  ten,  passed  April 
14,  1860,  and  chapter  three  hundred  and  three,  passed  April  17, 
1861,  and  to  divide  the  crime  of  murder  into  two  degrees,  and  to 
prescribe  the  punishment  of  arson.    Passed  April  12, 1862. 

As  to  so  much  of  this  act  as  relates  to  degrees  in  murder,  see 
note  to  section  241  of  the  Code.  Sections  7  and  8,  punbhing 
arson,  are  covered  by  section  589. 

Laws  of  3862,  cb.  198. 

An  act  to  amend  an  act  entitled  ^^  An  act  to  supply  Sing  Sing 
prison  with  Croton  water,  and  for  the  sale  of  certain  lands  of  the 
state,"  passed  April  17,  1861.    Passed  April  12,  1862. 

Unaffected  by  the  Code. 

Laws  of  1862,  ch.  235. 

An  net  to  enable  the  people  of  this  state  to  acquire  certain  lands 
situated  in  the  town  of  Ossining,  in  the  county  of  Westchester, 
for  the  use  of  the  Sing  Sing  prison.    Passed  March  15,  1862. 

Unaffected  by  the  Code. 

Laws  of  1862,  ch.  273- 

An  act  to  amend  an  act  entitled  **  An  act  to  regulate  the  sale  of 
poisons,"  passed  April  16,  1860.    Passed  April  17, 1862. 
Covered  by  sections  446-448. 

Laws  of  1862,  ch.  281. 

An  act  to  regulate  places  of  public  amusement  in  the  cities  and 
incorporated  villages  of  this  state.    Passed  April  17, 1862. 
Continued  in  force  by  section  786,  subd.  22. 

Laws  of  1862,  ch.  285. 

An  act  to  amend  chapter  four  hundred  and  twenty-seren  of  the 

Laws  of  1855.    Passed  April  17,  1862. 
60 
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Section  2,  prohibiting  the  comptroller  to  be  interested  in  any 
tax  sales,  is  covered  by  section  499. 

Laws  of  1862,  cb.  306. 

An  act  to  prevent  and  punish  fraiid  in  the  use  of  false  stamps, 
brands,  labels,  or  trade  marks.     Passed  April  1 7,  1 862. 

See  the  provisions  on  this  subject  in  sections  410 — 416  of  the 
Code. 

Laws  of  1862,  cb.  356. 

An  act  to  provide  for  the  regulation  aud  inspection  of  buildings, 
the  more  effectual  prevention  of  fires,  and  the  better  preservation  of 
life  and  property  in  the  city  of  New  York.    Passed  April  19,  18o2. 

Continued  in  force  by  section  786;  subd.  1. 

Laws  of  1862,  cb.  374. 

An  act  to  prevent  attempts  to  commit  burglaries  and  other 
crimes.    Passed  April  19,  1862. 

Section  1  of  the  act  is  covered  so  far  as  the  commissioners 
have  thought  advisable,  by  sections  549  and  550  of  the  Code; 
section  2  by  section  587,  subd.  2 ;  and  section  3  is  omitted  for  the 
reason  stated  in  the  note  to  section  587  of  the  Code. 

Laws  of  1862,  cb.  378. 

An  act  to  amend  an  act  entitled,  "  An  act  in  relation  to  jurors 
and  to  the  appointment  and  the  duties  of  a  commissioner  of 
jurors  in  the  county  of  Kings,"  passed  April  17, 1868.  Passed 
April  21,  1862. 

The  only  penal  provision  is  that  of  section  4,  relative  to  mis- 
conduct in  drawing  jurors  in  Kings  county.  The  commissioners 
perceive  no  reason  why  a  special  rule  on  this  subject  sbonld  be 
prescribed  for  a  particular  county;  and  they  have  .omitted  this 
statute,  leaving  the  case  contemplated  to  the  operation  of  sections 
103,  132  and  215  of  Uie  Code. 

Laws  of  1862,  cb.  403. 

An  act  to  increase  the  duties  and  compensation  of  the  physicians 
respectively,  at  the  Auburn,  Sing  Sing  and  Clinton  Prisons.  Passed 
April  21,  1862. 

This  act  is  doubtless  impliedly  repealed  by  Laws  of  1 864,  ch. 
800 ;  but  as  that  act  contains  no  repealing  clause,  the  act  of  1863 
is  enumerated  among  the  acts  repealed  by  section  1070  of  the 
Code.  (See  subd.  21.) 
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Laws  of  1862,  ch.  417. 

An  act  to  alter  the  term  for  which  criminals  may  be  sentenced 
to  state  prison,  and  to  provide  for  their  earning  a  commutation  of 
sentence,  and  an  increase  of  the  amount  to  be  paid  them  on  their 
discharge.    Passed  April  22,  1862. 

As  to  section  1  of  the  act,  see  section  753  of  the  Code.  As  to 
sections  2-4,  relative  to  commutation  of  sentences,  see  sections 
1018-1023.  As  to  section  5,  permitting  sums  received  from 
visitors  to  be  applied  to  the  use  of  discharged  convicts,  see  section 
870,  last  clause. 

Laws  of  1862,  ch.  467. 

An  act  to  prevent  the  adulteration  of  milk,  and  prevent  the 
traffic  in  impure  and  unwholesome  milk.    Passed  April  23,  1862. 

Sections  451  and  452  of  the  Code,  are  believed  to  be  practicallj 
adequate  to  accomplish  the  object  of  this  act. 

Laws  of  1862,  ch.  474. 

An  act  for  the  preservation  of  moose,  wild  deer,  birds  and  fresh 
water  fi»h.    Passed  April  23,  1862. 
Preserved  by  section  786,  subd.  23. 

Laws  of  1862,  cb.  477. 

An  act  to  provide  for  the  enrollment  of  the  militia,  the  organi- 
zation and  discipline  of  the  National  Guard  of  the  State  of  New 
York,  and  for  the  public  defense.    Passed  April  23,  1862. 

Section  11  of  the  act,  declaring  certain  false  swearing  perjury, 
is  covered  by  section  150  of  the  Code. 

Sections  19,  294  and  296,  relative  to  neglect  of  duty  by  certain 
officers,  by  section  2 1 5. 

Section  3 1 4,  relative  to  the  retaining  of  military  property  by  a 
person  belonging  to  the  military  forces,  contrary  to  orders,  is 
deemed  anomalous  in  its  present  form.  So  far  as  public  property 
of  a  military  character  requires  protection  from  the  wrongdoers, 
irrespective  of  their  membership  in  the  military  force,  the  general 
provisions  relative  to  larceny,  embezzlement,  &c.,  and  the  provi- 
sions of  sections  517,  519,  696,  &c.,  are  deemed  sufficient.  In  so 
far  as  the  offense  consists  in  the  disobedience  to  a  military  order, 
a  military  punishment  seems  more  appropriate. 

The  various  military  punishments  authorized  by  the  act,  are  pre- 
served by  section  785. 

Laws  of  1862,  ch.  484. 

An  act  in  relation  to  the  courts  in  the  city  and  oounty  of  New 
York.    Passed  April  24,  1862. 
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Laws  of  1863,  ch.  15. 

An  act  to  authorize  the  levying  of  a  tax  upon  the  taxable  pro- 
perty of  the  different  counties  and  towns  in  this  state,  to  repay 
moneys  borrowed  for,  or  expended  in  the  payment  of  bounties  to 
volunteers,  or  for  the  expenses  of  their  enlistment,  or  for  aid 
to  their  families,  or  to  pay  any  liability  incurred  therefor.  Psissed 
February  21,  1863. 

So  much  of  section  1 1  of  the  act  as  relates  to  omission  of  duty 
by  supervisors,  is  covered  by  section  215  of  the  Code. 

Laws  of  1863,  ch.  51. 

An  act  to  amend  the  Revised  Statutes  in  relation  to  misde- 
meanors.   Passed  March  25,  1863. 
Covered  by  sections  106-109. 

Laws  of  1863,  ch.  139. 

An  act  to  amend  the  act  to  organize  the  State  Lunatic  Asylum 
for  insane  convicts,  passed  April  8,  1858.    Passed  April  17,  1863. 
See  sections  1048-1053,  and  notes. 

Laws  of  1863,  ch.  174. 

An  act  in  relation  to  the  detention  of  prisoners  in  the  county  of 
Kings.    Passed  April  1 7,  1 863. 
See  sections  174  and  215. 

Laws  of  1863,  ch.  192. 

An  act  for  the  protection  of  the  skating  pond  upon  the  Byrara 
river.    Passed  April  20,  1863. 

Omitted,  for  the  reason  that  a  statute  penalty  recoverable  by 
civil  action  would  be  a  more  appropriate  mode  of  protecting  a 
merely  local  interest,  like  tliat  referred  to,  than  to  create  a  new 
criminal  offense. 

Laws  of  1863,  ch.  209. 

An  act  to  amend  the  act  entitled,  "An  act  to  prevent  and  pun- 
ish fraud  in  the  use  of  false  stamps,  brands,  labels,  or  trade  marki^,*' 
passed  April  17,  1862.     Passed  April  23,  1863. 

See  the  provisions  on  this  subject,  in  sections  410-416  of  the 
Code. 

Laws  of  1863,  ch.  244. 

An  act  to  amend  section  seventeen  of  article  two  of  title  three 
of  chapter  one  of  part  fcur  of  the  Revised  Statutes,  entitled  ^*Of 
Burglary."    Passed  April  29,  1863. 

See  section  545. 
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Laws  of  1863,  cli.  291. 

An  act  appropriating  certain  waters  to  the  use  of  the  Clinton 
state  I  rison,  and  to  make  compensation  therefor.  Passed  April 
29,  I8U3. 

Unafifected  by  the  Code. 

Laws  of  1863,  ch.  358. 

An  act  establishing  a  Quarantine'  and  defining  the  qualifications, 
duties,  a»id  powers  of  the  health  officer  for  the  harbor  and  port 
of  New  York.    Passed  April  29,  1863. 

The  commissioners  have  contemplated  the  revision  of  the  Health 
Laws  as  a  separate  body  of  laws.  (See  section  V86,  note.)  Pro- 
visions for  their  enforcement,  embodying  many  of  the  sections  of 
the  above  act,  are  found  in  sections  435-441. 

Laws  of  1863,  cli.  415. 

An  act  to  amend  section  firat  of  chapter  four  hundred  and  seven- 
teen of  the  Laws  of  eighteen  hundred  and  sixty-two.  Passed  May 
4,  1863. 

This  act  relates  to  the  earning  of  commutations  of  sentence  by 
convicts  in  tlie  state  prisons.  See  provisions  on  that  subject  in 
fiectious  1018-1023. 

Laws  of  1863,  ch.  465. 

An  act  in  relation  to  contracts  and  labor  at  the  state  prisons  of 
the  state.     Passed  May  5,  1863. 
Sections  1-3  of  the  act  are  embodied  in  sections  1008-1110  of  the 
Code;   section  4  in  section  848;  and  section  5  in  section  852, 
subd.  3. 

Laws  of  1864,  cli.  2. 

An  -  act  to  amend  section  three  of  chapter  one  hundred  and 
eighty  four  of  the  Laws  of  1863,  entitled  "An  act  to  promote 
thti  rc-cnlistment  of  volunteers  now  in  the  service  of  the  United 
States,  and  the  enlistment  of  persons  into  regiments  and  corps  now 
ill  said  service,  and  hereafter  to  be  organized."  Passed  April  17, 
1863.     Passed  January  29,  1864. 

Continued  in  force  by  section  786,  subd.  28. 

Laws  of  1864,  ch.  142. 

An  act  to  revise  and  amend  an  act  entitled  "  An  act  to  author- 
ize the  formation  of  a  railroad  corporation  in  place  of  the  Northern 
railroad  company,  dissolved,  and  to  empower  said  corporation  to 
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execute  a  mortgage  upon  its  property."    Passed  March  31, 1857. 
Passed  April  8,  1864. 

The  offense  contemplated  by  section  4,  amending  section  6  of 
the  original  a-^t,  is  deemed  sufficiently  covered  by  the  more  general 
provisions  of  sections  601-612. 

Laws  of  1864,  ch.  196. 

An  act  for  the  better  regulation  and  discipline  of  the  New  York 
State  Inebriate  Asylum.    Passed  April  15, 1864. 
Preserved  by  section  786,  subd.  24. 

Laws  of  1864,  ch.  253. 

An  act  to  enable  the  qualified  electors  of  this  state,  absent  there- 
from in  the  military  service  of  the  United  States,  in  the  army  and 
navy  thereof,  to  vote.    Passed  April  21,  1864. 

Preserved  by  section  786,  subd.  28. 

Laws  of  1864,  ch.  276. 

An  act  in  relation  to  the  sale,  use  and  disposition  of  butt-s,  hogs- 
heads, baiTels,  aisks,  or  kegs  used  by  the  manufacturers  of  malt 
liquors.    Passed  Api-il  22,  1864. 

Preserved  by  section  786,  subd.  25. 

Laws  of  1864,  ch.  300. 

An  act  in  relation  to  the  compensation  of  the  several  officers  of 
state  prisons.    Passed  April  23,  1864. 
Is  the  basis  of  section  854. 

Laws  of  1864,  ch.  321. 

An  act  to  amend  section  second  of  chapter  four  hundred  and 
fifteen  of  the  Laws  of  1863.    Passed  April  23,  1864. 

Relates  to  eaniing  commutations  of  sentence  by  convicts  in  state 
prisons.    See  provisions  on  that  subject  in  sections  1018-1023. 

Laws  of  1864,  ch.  390. 

An  act  to  amend  section  seven  of  the  act  entitled  '^  An  act  to 
authorize  the  levying  of  a  tax  upon  the  taxable  property  of  the 
different  counties  and  towns  in  the  state,  to  repay  moneys  borrowed 
for,  or  expended  in  the  payment  of  bounties  to  volunteers,  or  for 
the  expenses  of  their  enlistment,  or  for  aid  to  their  families,  or  to 
pay  any  liability  incurred  therefor,  or  that  may  hereafter  be  incur- 
red, and  to  amend  section  one  of  chapter  five  hundred  and  fourteen 
of  the  Laws  of  1863."  Passed  February  0,  1864.  Passed  April 
25, 1864. 
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This  act  was  promalgated  ailer  the  Code  was  so  far  completed, 
that  the  act  could  not  be  made  the  basis  of  any  distinct  sections  in 
the  body  of  the  work ;  and  in  so  far  as  it  declares  new  misdemeanors 
it  is  deemed  too  obscure  and  unceilain  to  be  continued  in  force  in 
its  present  form,  as  authorizing  criminal  prosecutions.  It  is  there- 
fore  disregarded.  Violations  of  tlie  act  falling  within  sections  215 
and  21G  of  the  Code,  will,  however,  be  punishable  under  those 
sections. 

Laws  of  1864,  cb.  391. 

An  act  to  prevent  the  swindling  of  persons  enlisting  into  the 
military  or  naval  service  of  the  United  States,  and  to  make  such 
offenses  felony,  and  to  pimish  the  use  of  certain  means  to  procure 
enlistments.    Passed  April  25,  1864. 

Preserved  by  section  786,  subd.  28. 

Laws  of  1864,  cb.  403. 

An  act  to  amend  an  act  entitled  *^  An  act  to  establish  a  Metro- 
politan police  district,  and  to  provide  for  the  government  thereof," 
Passed  April  15,  1857.  Passed  April  10,  I860.  Passed  April 
25,  1864. 

PreseiTed  by  section  786,  subd.  26. 

Laws  of  1864,  cli.  451. 

An  act  to  incorporate  the  Long  Island  City  Water  Company. 
Passed  April  30,  1864. 

Section  1 7  of  the  act,  making  it  a  misdemeanor  to  injure  the 
works  or  property  of  the  company,  is  deemed  sufficiently  covered 
by  sections  696  and  722. 

Laws  of  1864,  cb.  452. 

An  act  to  incorporate  the  Cambridge  Valley  Water  Company. 
Passed  April  30,  1864. 

Section  17  of  the  act  making  it  a  misdemeanor. to  injure  the 
works  or  property  of  the  company,  is  deemed  sufficiently  covered 
by  sections  696  and  722. 

Laws  of  1864,  ch.  544. 

An  act  to  amend  chapter  four  hundred  and  sixty-seven  of  the 
Laws  of  1 862,  entitled  ''  An  act  to  prevent  the  adulteration  of  milk, 
and  to  prevent  the  traffic  in  impure  and  unwholesome  milk." 
Passed  May  2y  1864. 
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See  the  act  amended^  in  its  place  in  this  table.  The  amendatory 
act  was  promulgated  after  the  Code  was  too  nearly  completed 
to  admit  of  its  being  made  the  basis  of  provisions  in  the  body 
of  the  work. 

Laws  of  1864,  cli.  555. 

An  act  to  revise  and  consolidate  the  general  acts  relating  to 
public  instruction.    Passed  May  2,  1864. 
Preserved  by  section  786,  subd.  27. 
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considered  as  principals, 13 

ACCOUNT: 

public  officer  rendering,  falsely,  .  181 

ACTION: 

bringing,  in  false  name, 74 

defending,  in  certain  cases, 268 

ACTS: 

not  expressly  forbidden, 271 

ADMINISTRATIVE  OFFICERS: 

same  provisions  apply  as  to  ex- 
ecutive,      85 

ADULTERATION: 

of  food,  dmgs,  fto, 169 

ADYERTISBMENT: 

of  lottery, 139,  140 

obscene, 135 

of  auctions, 183 

AFFIDAVITS: 

voluntary,  when  allowed, 61 

AFFIRMATION: 

indudod  ia  the  term  "Oath,". ...    49 


AIDING  SUICIDE: 
See  Suicide: 

AMBASSADORS: 

and  their  attendants  exempt  from 
trial  here 12 

ANIMALS: 

liability  of  owner  for  injuries  by, .  86 

poisoning  tiiem, 259 

killing  or  cnielly  treating  them, . .  259 

causing  them  to  fight, 259 

APOTHECARY,  Ac: 

labeling  dnigs  wrongly  or  omit- 
ting label 166 

making  tip  prescriptions  wrongly,  166 

APPOINTMENT: 

buying  or  selling  appointment  to 
office, 33,     34 

appointment  made  for  reward  is 
void, 34 

ARREST,  Ac: 

making,  without  lawful  authority,  69 
delaying  to  take  arrested  person 

before  magistrate, 59 

refusing  to  make  or  aid  in, 60 

ARSON: 

definition, 189  191 

ownership  of  the  building, 190 

what  constitutes  malice, 1 90 

contiguous  buildings, 191 

how  punishable, 192 

ASSAULT: 

with  deadly  weapons, 101 

other  assaults  how  punishable,  . .  101 

defluitionof, 105 
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ASSAULT: 

and  batteiy,  pnnishment  of, 108 

And  see  Attbupt  to  kill. 

ASSEMBLY: 

remaining  at  one  after  it  has  be- 
come an  unbiwfnl  one, 177 

And  nee  Unlawful  Asskmblt. 

ASSESSMENT: 

false  statement  as  to, 187 

ASSIGNMKKTS: 

with  preferences,  when  allowed,  .  231 

ATTEMPT: 

to  commit  crime,  when  punishable,  274 
punisliment  of, 274 

ATTEMPT  TO  KILL: 

by  poison, 96 

by  assault  with  deadly  weapon,  .     97 
by  other  assault, 98 

ATTEMPTING  SUICIDE: 
See  Suicide. 

ATTORNEY. 

the  word  includes  counselors,  65,    70 

collusion  or  fraud  by, 70 

use  of  his  name  by  any  other 

person, 71 

defending  certain  prosecutions, . .  208 

AUBURN  PRISON: 

Auburn  guards, 349,  362 

Fire  company  at, 353 

disposal  of  bodies  of  convicts  dy- 
ing at, 369 

AUCTIONEER: 

acting  witliout  filing  bond, 182 

accepting  appointment  from  an- 
other state, 183 

selling  gr)ods  in  another  state, . . .   1A3 

selling  witliout  advertising. 183 

having  two  places  of  business,. .   183 
selling  at  other  than  his  place  of 

business, 183 

fraud  or  evasion  of  law  by, 1 84 

omittuig  to  render  account,. ....  184 
what  sales  must  be  by  day, 184 


BALLOT-BOXES: 

destroying, 28 

BALLOTS: 

altering,  Ac., 24 

destroying, 28 

BARRATRY: 

definition  of, 64 

is  a  misdemeanor, 64 

BATTERY: 

defined, 106 


BAWDY  HOUSE: 

keeping  or  letting, 163 

BEACON: 

in  N.  Y.  liarbor,  removing, 264 

BIGAMY: 

definition  of, 124-126 

punishment  of, 127 

BILL  OF  LADING: 

fictitious, 254,  255 

BIRDS : 

wounding,  Ac,  in  cemetery, 260 

BIRTH  OF  CHILD: 

fraudulent  pretense  as  to, 71 

BLASPHEMY: 

definition  of, 14 

is  a  misdemeanor, 15 

BOTTLES: 

See  Tbadb-uabks. 

BRIBE: 

defined, ...  281 

BRIBERY: 

At  elections,. 22 

of  executive  officer, 31 

of  members  of  legislature, 37 

of  judicial  offioens  &c., 39 

of  witnesses, 67 

of  canal  officer, 186 

BRIDGES: 

malicious  injury  to, 257 

BUGGERY: 

See  Crime  agaikst  nature. 

BUILDINGS: 

unlaw Ailly  entering, 1 97 

blowing  up, 260 

attempting  to  blow  up, 26  L 

See,  alao,  Abson,  Burglary. 

BUOY: 

in  N.  Y.  harbor,  removing, 264 

BURGLAR'S  TOOLS, 197 

BURGLARY : 

degrees  of,  defined, 194-196 

punishment  of, 196 

BURIAL: 

See  Dead  Body. 

BURNINGS: 

other  than  arson, 26S 

BUYING: 

lands  in  suit,... 63 

demands,  &c.,  by  attorney, 64 

by  justice  or  constable, 64 

by  one  prosecuting  suit  in  person,  65 

when  allowablei €5 


INDEX. 


czlix 


O 

OANAL : 

injuries  to, 185 

officer    concealing    frauds    upon 

revenue, 185 

wciji^iunaster  making  false  entrj,  ]85 

delivering  false  bill  of  lading, ...  185 

drawing  water  from 186 

bribing  officer  to  allow  water  to 

be  drawn, 186 

CARRIER: 

refusing  passenger, 157 

CEMETERY,  &c.: 

defacing  tombs,  Ac, 260 

wounding,  &&,  birds  in, 134 

CERTIFICATE: 

given  falsely  by  public  officer, ...     75 

CHALLENGE : 

See  Duel. 

PttizB  Fight. 

CHAMPERTY  : 

See  Buying  Lands  in  Suit. 
Buying  DEMANDa 

CHAPLAINS: 

of  stale  prisons,  their  duties  pre- 
scribed,   346 

official  reports  of, 346,  347 

CHILD: 

when     capable    of     committing 

crime 8 

fraudulent  pretense  as  to  birth  of,  7 1 

stibstitntiug  one  for  another,  ...  72 

neglect  or  desertion  of, 121 

stealing  of, 1 23 

concealing  still  birth  of, 123 

CHURCH: 

See  House  of  'Worship. 

CIVIL  DEATH: 

by  imprisonment  for  life, 279 

CIVIL  REMEDIES: 

preserved, 283 

CLAIMS: 

purchase  of,  by  attorney,  justice 

or  constable, 64 

lending  money  upon  them, 64 

presenting  false  claim  to  public 
officer, 268 

CLERKS  OF  STATE  PRISONS : 

their  duties  m  the  business  of  the 

prisons, 337-340 

must  make  annual  reports, 339 

may  take  affidavits, 340 

CLINTON  PRISON: 

certain  lands  to  be  reserved,  ....  296 

warden  of,  may  draw  arms, 334 

may  sell  ores, 334 


CLINTON  PRISON: 

may  appropriate  waters  upon  the 
prison  lauds, 334 

salo  of  liquor  within  three  miles 
of,  prohibited, 360 

dotliing  for  convicts  in,  may  be 
manufactured  at  Auburn  and 
Sing  Sing  prisons 368 

credit  to  be  given  therefor  by 
comptroller, 369 

duties  of  warden  relative  to  pur- 
chases  for  the  prison, 369 

and  relative  to  receipts  for  sales,  369 

COMMON  BARRATRY: 
See  Barratqt. 

COMMUTATION  OP  SENTENCES: 

how  may  be  earned, 371 

convicts  in  the  hospitals, 372 

to  whom  the  provisions  apply,  . .  373 
warden  must  notify  couviels,. . . .  373 
keepers  and  matrons  must  keep 

record  of  work  done, 373 

govenior  mny  direct  abatement 

of  sentence, 374 

views  of  the  Prison  Association 
upon  tlie  commutation  system, 

374-381 
COMPANY: 

definition  of, 253 

COMPOUNDING : 

crimes,  prosecutions,  62 

COMPULSION : 
See  Duress. 

CONFIDENTIAL  RELATION: 

its  effect,  in  homicide, 82 

CONSPIRACY: 

definition  of, 75-77 

when  overt  act  is  necessary,  ....     78 
against  the  peace  of  the  state,  . .     78 
for    unhiwful    sale    of    passage 
tickets. 251 

CONSTABLES: 

neglect  of  town  dork  to  return 
their  names, 74 

CONSTRUCTION: 

of  the  Penal  Code, 6 

CONTEMPTS: 

when  criminal, 66 

how  punishable, 273 

punishments  for,  preserved, 283 

CONVEYANCES: 

with  intent  to  defraud,  punishable,  230 

CONVICTION: 

must  precede  punishment, ......      6 

when  it  works  forfeiture, 279 

CONVICTS : 

illegal  voting  by, 25 

importing  foreign, 72 
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CONVICTS: 

uDHutliorized  communication  with,     74 

protected  i)y  law 279 

males,  where  to  be  sent, 290 

females,  where, 290 

what  compensation  for  transport- 
ing them, 290,  291 

account  thereof, 291,  292 

]iow  paid, 292 

]iow  many  must  bo  transported 

together, 292 

removal  of  from  one  prison  to 

another, 292-295 

convicts  under  sentence  by  courts 
of  the  United  States,  how  to  be 

confined, 299,  300 

certificate  of  conviction  to  be  de- 
livered with  convicts, 354 

when  to  be  kept  single  In  their 

cells, 355 

entitled  to  food  and  cloUiing, ....  355 
punishment  for  violence,  commit 

ted  by, 356 

may  be  confined  on  short  allow- 
ance,    356 

or  in  n  solitary  cell, 357 

how  to  be  apprehended  in  case  of 

escape, 358 

restrictions  upon  their  correspond- 
ence,  358 

inquiry  into  cause  of  deatli  of, . . .  358 

must  be  kept  employed, 361 

at  what  trade, 361,  362 

contracts  for    their    labor,    how 

given  out, 363-368 

what  contract  must  contain,  367,  368 
bow  convicts  may  earn  commuta- 
tion of  sentence, 371-381 

custody  of  insane  convicts  in  state 

prisons. 393-397 

of  insane  prisoners   in  county 
jails, 397 

COPARTNERSHIP: 

using  fictitious  names, 160 

CORPORATION : 

fictitious  subscription  for  stock, . .  241 

fraud  in  organizing, 242 

use  of  names  in  prospectus, 242 

fraud  in  accounts, 245 

false  reports,  &c., 246 

ofilcer  refusing  inspection  of  books  246 
director*s  knowledge  presumed, . .  247 
director's  assent  presumed,  ....  248 

foreign, 248 

"director"  defined, 248 

included  in  the  term  "person,"..  282 
banking,  misconduct  of  directors,  243 

excessive  loan, 243 

such  loan  valid, 244 

sale,  &c,  of  notes  by  officer, 244 

excessive  circulation, 244 

or  banker,  receiving  deposit  when 

insolvent, 245 

making  certain  indorsements,  Ac,  245 
officer  overdrftwing  account,...     245 


CORPORATION : 

moneyed,  fraudtilent  insolvency  of  246 

directors  of,  punishable, 247 

violation  of  duty  by  director, ....  247 
railroad,    contracting     excessive 

debt, 247 

such  debt  valid, 247 

&ock  companiea, 

miscondr.ct  by  directors  of, 242 

unUiwful  dividends, 242 

reducing  or  witlidrawitig  capital,  24:t 
buying  its  own  stock, 243 

CORPSE : 

See  Dead  Bodt. 

CORRUPTLY; 

defined, 280 

COUNSELOR: 

included    in    the   term    "attor- 
ney,"  65,    70 

COUNTERFKITINO : 
See  Forgery. 

COUNTY  CLERK: 

omitting  to  publish  annual  state- 
ment) 182 

COUNTY  JAILS: 

their  use, 289,  290 

what  rooms  required  in, 297 

term  '*jaU"  used  instead  of  "pri- 
son,"   297  note 

temporary  place  of  confinement 

deemed  county  jail, 299 

keepers  of,  must  receive  all  per- 
sons duly  committed, 382 

what  prisoners  must  be  kept  sep- 
arate,    383 

restrictions  upon  conversation,..  383 
prisoners  to  be  provided  with  food, 

clothing,  &c, 383 

employment  of  the  prisoners,  384,  385 
bibles  and  religious  services  to  be 

provided, 385 

jail  record  prescribed, 385,  386 

discliarge  of  prisoners, 387,  388 

how  to  be  inspected 389-392 

officers  of^  exempt  from  jury  and 

militia  duty, 399 

what  punishments  are  allowed  in,  399 
restrictions  upon  use  of  liquor  in,  399 

who  may  visit  them, 400 

convicts  in,  how  brought  up  to 

testify, 400.  401 

in  what  cases  competent, 401 

how  brought  up  for  trisil, 402 

COURT : 

to  determine  and  impose  punish- 
ments,        6 

contempt  of, 66 

COURT  HOUSE: 

selling  liquor  in, • , .  •    70 
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COVERTURE; 

when  it  affects  responsibility  for 

crime, 10 

CRIME  AGAINST  NATURE: 

punishment  of, 128 

CRIMES: 

committed  before  this  Code,  liow 

piuiishable, 2 

nbolltiun  of  common  hiw  offenses,  2 

definition  of  tlio  word, 3,  4 

dejrree  must  be  found  by  jury,  . .  5 

who  are  capable  of  committing,  .  8 

committed  under  subjection,  ....  9 

ch(8.Miiication  of  parties  to, 12 

u  II II  pounding, 61 

when  coming  under  different  pro* 

vinions, 272 

mitigation  of  punishment, 273 

punishable  under  foreigti  laws,  . .  273 

fv iroign  conviutiun  or  uc(|uittal,  . .  273 

attempts,  wlien  punishable 274 

second  offenses 275,  277 

for^'ign  conviction  for  former  of- 

f.Mse, 277 

forfeiLure  of  property,  .........  271) 

CIllMIN'AL  PROPKXSITY: 

not  a  defense, 10 

D 

DAMS: 

interfering  with  or  injuring,  ....  263 

DANGKR0U3  ACT: 

resulting  in  death  of  any  one,.  82,  84 

DAXGEKOUS  ANIMAL: 

liability  of  owner, 86 

HEAD  DODY: 

m:iHt  be  buried 120,  130 

•  ll.spo-!il  of  one's  own 129 

uiilavvt  il  dissection  of, 130,  134 

ciistiKly  of, ^  .  131 

who  .'«re  charged  with  burial,. ...  131 

pturmhiiiLMit  for  not  burying,....  131 

<•   iiiiiawfiil  removal  of. 132 

U!ihi  .vfiii  purcha.so  of, 132 

violating  place  of  burial, 133 

att  idling,  for  debt, •  1 33 

removal  of  cemetery 1 33 

interference  with  burial  of, 134 

DKADLY  WEAPONS: 
See  Assault. 

DECEIVING  A  WITNESS: 

a  misdemeanor, 56 

DEFINITIONS, 280-282 

DEGREK  OF  CRIME: 

must  be  found  by  jury, 6 

DEPOSITION,  Ac: 

when  the  making  of  it  is  deemed 

oompletOi 51 


DEPOSITION,  Ac. : 

disclosure  of,  in  certain  cases  pun- 
ishable,   68,     69 

DETAINER, 170 

DISCHARGE: 

fraud   in   applying  for,  in  insol- 
vency,       69 

DISEASE: 

exposing   in  public   persons   af- 
fected with  contagious, 173 

DISORDERLY  UOUSE, 136,  251 

DISSECTION: 

See  Dead  Body. 

DISTURBANCE: 

of  religious  meetings, 19 

of  meetings  of  electors, 27 

of  legislature. 35 

of  proceedings  of  court  or  rcl'eree, 

6G,  67 

of  funerals, 134 

of  other  lawful  meetings, 175 

D0CUMKNT3,  PUBLIC: 

stealing  or  destroying, 45 

DOMESTIC  RELATION,  Ac: 

its  effect,  in  homicide, 82 

DRUGGIST: 

See  Apotqecart. 

DRUNKARDS,  HABITUAL: 

selling  liquor  to, 267 

DRUNKENNESS: 
See  lyroxiCATiOX. 

DUEL: 

definition  of, 102 

punishment  for  fighting, 102 

punishment  of  seconds,  Ac,  ....  103 
punishment  for  challenging  or  ac- 

cepting,  ]  03 

challenge  defined, 103 

posting  for  not  fighting, 103 

out  of  the  state, 84 

limitation  of  witness'  privilege,. .  104 

DURESS: 

when  a  defense, 10 

DWELLING  HOUSE: 

definition  of, 1 97 

E 

EAVESDROPPING, 173 

EDITORS,  Ac: 

liability  for  libel, 110 

ELECTION : 

definition  of, 20,  30 

betting  upon 22 

bribery,  menace,  Ac, 22,  23 

furnishing  money,  Ac.,  for, 23 
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ELECTION: 

ob»truciing  eleclora  attending^, ...  24 

defrdiuiirijj:  elector  in  his  vote,. . .  24 

TOliiig  illegHlly, !!4,  25 

procuring  illegal  votes, 25 

procuring  illegal  registry, 2(> 

personating  quuliHed  voter, 2B 

registering  or  voting  under  false 

pretenses,    2G 

preventing  electors  from  voting,.  27 

riotous  Conduct  at, 27 

disobeying  inspectors, 27 

destroying  ballots  or  boxes, 28 

summary  arrest  for  disturbance, .  28 

keeping  false  poll  list, 28 

falsely  canvassing  or    returning 

votes, 29 

misconduct  by  inspectors, 29 

irregularities  in,  are  no  defense,  .  29 
rights  of  persons  lawfully  inter- 
fering,     30 

gooil  failh  ill  offering  to  vote  may 

be  a  defense, 30 

selling  liquor  near  the  polls,  ....  70 

destrt>yiug  or  delaying  returns, . .  264 

ELECTION  DAY : 

selhng  liquor  on, 267 

EMBANKMENTS: 

sea  or  river,  injury  to, 263 

EMBEZZLEMKNF: 

definition  of, 218 

by  ministerial  officer, 68 

by  public  officer, 181 

claim  of  title,  a  defense, .    219 

intent  to  restore,  is  no  defense,. .  219 
restoration  may  mitigate  punisli- 

ment, 220 

punishment  for, 220 

ESCAPE : 

how  punishable, 43 

permitting, 58 

EVIDENCE : 

of  convict  of  perjury,  when  ex- 
cluded,    53 

destroying,    66 

offering  false  evidence, 65 

preparing  it, 56 

deceiving  witness, 56 

withholding  evidence  for  reward,  62 

suppression  of, 63 

certain  testimony  not  receivable 

against  the  witness, 66 

EXCUSABLE  HOMICIDE: 
See  Homicide. 

EX  POST  FACTO  LAWS, 2 

EXPOSURE  OF  PERSON: 

See  IXDBCENT  EXPOSCOE. 

EXTORTION: 

defined,    220 

by  force  or  fear,  how  punislieid, . .  221 


EXTORTION: 

under  color  of  official  right, 221 

Bending  threatening  letters, 22  L 

obtaining  signature  by  threat,  &c.,  22  L 
attempted,  222 

EXTRADITION  OP  FUGITIVES: 

penalty  for  taking  unlawful  re- 
ward for  services, 33 

F 

FALSE  CERTIFICATE : 

by  public  officer, 75 

FALSE  CLAIM: 

presentuig  to  public  officer, 268 

FALSE  NAME: 

bringing  action  in, 74 

FALSE  PRETENSES: 

obtaining  property  by, 223-226 

false  manifest,  invoice,  Ac, 227 

FALSE  PROCLAMATION,  Ac. 

of  United  States  or  state  execu- 
tive   270 

FALSE  REPORT: 

of  proceedings  of  a  court,  is  con- 
tempt,       67 

FALSE  STATEMENT: 

to  affect  market  price, 173 

FALSE  WEIGHTS,  Ac. : 

using  them,  229 

using  in  selling  provisions, 229 

keeping  them, 229 

seizure  of, 229 

and  destruction, 230 

marking  false  weight  on  package, 
Ac., 230 

FEES: 

taking  excessive  fees  by  officers, .     32 
taking  fees  for  official  services  not 
rendered, 33 

FELONY : 

definition, 4,  6 

punishment  of, 6 

What  are  felonies. 

treason, 20 

illegal  voting  by  one  not  a  citizen 

of  the  state, 25 

procuring  name  to  be  registered 

improperly,  26 

personating  qualified  voter  at  elec- 
tion,       26 

destroying  ballots  or  boxes, 28 

bribery  of  executive  officer, 31 

accepting  bribe  by  executive  offi- 
cer      33 

preventing  legislature  from  meet- 
ing,       35 

oompelling  adjournment  of  legis- 
lature,       36 
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FKLONY: 

cuuiiX}!  'n;2:  or  proven  tiiif;  nnj  offi- 
cial itct  of  iciri^lauiro, 36 

altcM-iiig  draft  of  bill,   36 

alt',Tiu4  eii/ro8sed  copy  of  bill,. .  37 

bribery  of  inoinber  of  lejriMlaliire,  37 
lucriiber  recoivinj?  bribe  or  ''log- 

roUiiip," 37 

oQerin^  bribe  to  jiulicial  officer,  .  39 

juilicial  officer  acoepcinx  bribe,  . .  39 

resc jiii;r  prisoners. 42 

escaping  from  prison, 43 

aiding  felon  lo  esc.ipe  from  prison,  44 
destmying  or  stealing  public  rec- 
ords. Sic., 45 

filing,    recording,    &c.,    false    or 

forged  iaslrumcnr, 45 

perjury 51 

o'rji  iiig  false  evidence 55 

preparing  false  cvidcnci*, 56 

embezzleaient  or  injury  lo  records 

by  ministerial  officer 58 

resisting  process,  &c.,   in  iL'Ounty 

in  insurrection, 60 

compounding  felony 61,  62 

fraud  as  to  birth  of  ciiild, 71 

substituting  one  child  for  another.  72 

conspiracy  against  public  i)cace,  .  78 

attempting  suicide, 60 

aiding  suicide  or  an  attempt, ....  80 

nuirder, 82,  84 

manslaughter  (2  di'grees),  ....  84-87 

maiming 02 

kidn.ipping. ...  93 

attempts  to  kill, 96-08 

robbery  (2  degrees), 100 

assault  with  deadly  weapon,. . . .  101 
assault  with  intent  to  commit  fel- 
ony   101 

du;.'ling 102 

sending,     bearing    or    accepting 

challenge, ]  03 

assault  with  intent  to  injure,. . . .  108 

rape, 117 

ab.luctioa 117,  118 

seduction 1 18-1 20 

desertion  of  child 121 

attempt  lo  procure  abortion,  ....  122 

child  stealing. 1 23 

bigamy 127 

marriage  witii  one  already  mar- 

ri.Ml, 128 

incest, 1 28 

crium  against  nature, 123 

unlawfid  removal  of  corpse,  ....  132 

unlawful  purcha8(3  of  corpse, ....  132 

violating  burial  place, 133 

poisoning  food,  wells.  &c., 149 

uidiug  in  a  riot,  in  some  cases.  . .  175 
cm bL^z  dement  or  false  account  by 

public  officer 181 

canal,  giving  false  bill  of  lading 

to  collector, 1 85 

willfully  injuring  canals, 18'} 

injuring  the  suit  works, 187 

taking  military  stores  belonging 

to  the  state, 187 


FELONY: 

arson,  4  degrees, 1 92 

burglary,  4  degrees, 1 96 

forgery.  4  degrees, 207 

grand  larceny, 213 

buying  stolen  goods, 216 

embezzlement, 220 

extortion  by  force  or  threat,  ...     221 

sending  thiiMitening  letters, 221 

falsely  personating  another  and 

cheating  th'  ('cby, 222 

obtaining  property  by  false  pre- 
tenses,   s .  223 

mock  auctions, 226 

destroying  vessels  lo  defraud  in- 
surer,    227 

fitting  out,  &c.,  for  sucli  purposes,  227 
making  false  manifests  in  voice,  Ac,  227 
destroying  insured  property, ....  223 
presenting  false  claim  of  loss, . . .  223 
selling  provisions  by  false  weight, 

&c 220 

corporation,  fraud  in  organizing..   242 

fraud  in  accounts, 245 

selling  passage  ticket  by  unauthor- 
ized person, 251 

conspiracy    to   sell   passage 

ticket 251 

selling    incomplete    passage 

ticket,  ship, 252 

issuing  fictitious  bill  of  lading,  &c.,  254 
issuing  fictitious  warehouse  re- 
ceipt.    254 

issuing  duplicate  receipt,  &.c,  not 

so  marked, 255 

selling.  &a.  property'  delivered  for 

transportation  or  storage. 255 

redelivering  property  witliout  can- 
celing receipt, 256 

malicious   injury   to   railroad,   or 

obstruction 257 

injury  of  highway,  private  way 

or  bridge, 257 

injury  of  toll  house  or  turnpike 

gate, 257 

malicious  mischief,  in  burning  pro- 
perty not  subject  of  arson 260 

defacing  hou.se  of  worship, 

&.t 260 

blowing  up  buildings, 260 

attempt  to  blow  up  buildings,  261 
removing  piles  in  sea  or  river 

embankments, 263 

masking  or  removing  signal 
lights,    or   showing    false 

light, 264 

mutilating    written     instru- 
ment,   264 

destroy mg  or  dela,ving  elec- 
tion returns, 264 

destroying  books,  Ac  in  pub- 
lic library  or  mu.seum 265 

injuring  gas  or  water  pipes, 

JU' 265 

publishing  false  message.  &c..  of 
United  Suites  or  state  execu- 
tive,   270 
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FERRY: 

keeping  without  Authority, 171 

violating  condition  of  recognizance 
to  keep, 171 

FILING,  Ac: 

false  instruments, 45 

FIN  15: 

may  be  added  to  imprisonment,  .  279 

See  PUKISIUIENTS. 

FIRE: 

negligence  as  to, 171 

neglect  to  aid  in  extinguishing, . .   171 
obstructmg    attempts    to    extin- 
guish,   171 

FIRE  AR^S: 

discharging  in  public  placoa,  ....  180 

FOOD,  &c.: 

adulterating, 1 69 

selling,  ^.,  when  spoiled, 170 

FORCE: 

when  lawfully  used, 106 

FORCIBLE  ENTRY  AND  DETAIN- 
ER,   179 

FOREIGN  CONYICTS: 

importing, 72 

FORFEITURE: , . , 279 

not  imposed  for  suicide, 79 

of  office  by  officer,   acting  without 

qualifying, 31 

by  executive  officer, 32 

for  np{X):ntiug  any  one  to  a  pub- 
lic office  for  reward, 34 

or  for  deputati'>n, 34 

by  member  of  legislature, 38 

by  judicial  officer, 39 

by  clerk  or  register, 45 

for  buying  claims,  or  lending  mo- 
ney upon  them, 65 

by  peace  officers  for  not  reporting 

suspicions  of  prize  fight, 179 

FORGERY: 

in  the  1st  degree,  definitions  of,  . 

199,  208,  209 

punishment  of, 208 

in  the  2d  degree,  definitioi^i  of. . . 

200-204,  208,  209 

punishment  of, 208 

in  the  3d  degree,  definitions  of,  205-209 

punishment  of, 208 

in  the  4th  degree,  definitions  of, 

203,  207-209 

punishment  of, 208 

of  wills,  deeds,  Ac, 199 

of  public  securities, 199 

of  public  and  corporate  seals.  . . .  200 
or  destruction  of  records,  ifcc,  209,  201 
false  certificate   of  acknowledg- 
ment,   201 

of  bank  notes,  &c., 201 

uttering  forged  evidence  of  debt,  202 


FORGERY: 

having  forged  instruments  with 

intent  to  utter, 202,  203 

spurious  or  canceled  certificates 

of  stock, 203 

issuing  false  evidences  of  corpora- 
tion debt, 204 

counterfeiting  coin, 204,  205 

of  process  and  otlier  instruments,  205 

in  public  accounts, 205 

of  passage  ticket, 206 

of  United  States  stamps, 206 

of  corporation  accounts, 206 

having  counterfeit  coin  with  in- 
tent to  utter, 207 

in  accounts  of  employer, 207 

uttering  forged  wstnunent,  &c.. 

same  as  making, 208 

using  one's  own  name, 208 

erasures,  &c., 209 

fictitious  names,  &c., 209 

FRAUD : 

as  to  birth  of  child,  71 

in  putting  up  goods  sold  by  weight,  1 69 

to  afiect  nuirket  price, 173 

iu  removing  property, 231 

FRAUDULENT  CONVEYANCES,  .  230 

FUNERAL: 

disturbance  of, 134 

Gr 

GAMBLING : 

on  Simday, 17 

near  religious  meetings, 20 

apparatus,  punishment  for  keep- 
ing,    142,  143 

such  apparatus  a  public  nuisance,   143 
exacting  payment  of  winnings,. .   143 

winning  by  fraud, 143 

winning  or  losing  $25  or  more, . .   144 
witness'  privilege  abolished,  ....  144 

houses,  tables,  &c., 145 

apparatus  to  be  seized  and  de- 
stroyed,    1 46 

certain  officers  roust  prosecute,. .   147 

enticing  into  houses  for, 147 

on  vessels,  masters  must  prevent,  147 

GAS: 

fraudulent  consumption  of,  .....  216 
injuring  pipes  for, 265 

GAS  TAR: 

throwing  it  into  streams,  Ac.,  ...  162 

GIFT  ENTERPRISE: 
See  Lottery. 

GRAND  JUROR: 

acting  after  challenge  has  been 

allowed, 68 

disclosure  of  evidence,  4c.,  by, . ,     74 
disclosing  indictment  having  been 
found, 74 
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GUABbS: 

at  the  fitftfce  prisons,  how  organ- 
ized,   348 

how  Bupplied  with  arms,  fta,. . .  •  348 

GUIDB  POST: 

malicious  is^ury  to, • •  257 

GUNPOWDEB,  Ac. : 

making  or  keeping  unlawfully,  . .     87 
keeping  or  carrying, 162 

H. 

HAT: 

putting  up  without  marking|.  •  • .  169 

HIGHWAYS^  to. : 

malicious  injury  to^ 25t 

HOMICIDE : 

definition  of, 81 

different  kinds  of, 81 

what  proof  required, 82 

4ome8tic  or  confidential  relation, .  82 

murder  defined, 82,  84 

design,  when  inferred, 83 

premeditation, 83 

anger  or  intoxication  no  defense, .  83 

punishment  of, 84 

manslaughter  in  the  1st  degree^ 

definition  of, 84,  85 

punishment  of, 86 

manslaughter,  in  the  2d  degree, 

defined, 86,  8*7 

killing  by  a  mischievous  animal, .  86 

overloading  vessel, 86 

■team  engine  explosion, 86,  87 

making  or  keeping   gunpowder, 

Ac.,  unlawfully, 87 

ttolpractloe  by  intoxicated  physi- 
cian,    87 

punishment  of, 87 

excusable  homicide  defined, 88 

justifiable  homicide  defined, 88 

HORSE  RACING: 

HOUSEBREAKING: 
See  BuBQL^BT. 

HOUSE  OF  ILL  FAME : 
See  Bawdt  Houss. 

HOUSE  OF  WOBSHIP: 

defacing, 260 

HUDSON  BIVEB: 

use  of  net,  weir,  Ao.,  in,, 173 

HUNTING,  Ao. : 

on  Sunday, 17 

HUSBAND: 

killbg  of;  by  wife, 82 
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ICE: 


cutting!  must  be  guardad,...,..  172 
71 


IDIOTS: 

incapable  of  committing  crimes, . .      8 

Setf  aboj  Insane  Pxbsoh. 
IGNOBANCE '  OF  PACT : 

IGNOBANCE  OF  LAW: 

does  not  excuse, 9 

IHPBISONMENT: 

illegal, 93 

second  term, 277 

for  life, 278 

of  juvenile  oflianders  in  peniten- 
tiary,   278 

fine  may  be  added, 279 

in   state   prison   suspends   civil 

rights, 279 

^      for  life,  is  civil  death, ••••  279 

And  see  FvisnaBUSSTa, 

INCAPACITY: 

of  one  conunitting  suicide,  no  de- 
fense to  one  aiding  him, •    80 

INCEST: 

punishment  o( 128 

INDECENT: 

• 

exposure  of  person, 134 

exhibitions,  Ac, 136 

pictures,  books,  Ac, 136 

advertisements, '. 136 

articles  to  be  seized, 136 

and  destroyed, 136 

im)IANS: 

selling  liquor  to^ .•......•.  260 

INDICTMENT: 

renewing  application  to' stay  trial, 

without  leave, 68 

haying  been  found,  disclosure  o^  74 

conspiracy  to  procure, • .  76 

INJUBIOUSACTS: 

not  expressly  forbidden,  ••••...«  271 

INNKEEPEB: 

refusing  guest^ 167 

INSANE  CONVICTS: 

provisions  for  their  custody,  893-398 

INSANE  PEBSONS : 

when   incapable   of  committing 

crimes, ••      8 

how  disposed  of, ..••••    10 

unlawful  confinement^  Ao, 160 

INSOLYENCY: 

fraudulent,  of  moneyed  corpora- 
tion,  240 

INSOLVENT: 

fraud  in  applying  for  discharge  of;    69 

fhiudsby, 230-240 

preferential  assignments  by, 231 
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INSPECTORS  OF  ELECTIONS: 
See  ELBCTION& 

INSPECTORS  OF  PRISONS: 

powers  and  duties  of,  ki  removal 

of  convifits, 292-295 

must  erect  solitary  cells, 295 

how  chosen, 302 

how  removed, 302 

to  enter  upon  office  January  1, . .  302 

to  take  oath  of  office, 302 

meetings  of, 303 

each  inspector  to  take  charge  of 

one  prison, 303 

to  visit  the  state  prisons, 304 

their  powers  and  duties  in  man- 
agement of  the  prisons, . .  304-310 
must  keep  minutes  of  their  pro- 
ceedings,   305 

must  make  annual  report,. .  .305,  306 
must  transmit  accounts  and  esti- 
mates to  comptroller, ....  306,  307 
powers  of,  over  witnesses, .  307,  308 
to  appoint  the  officers  of  the  state 

prisons, 310 

to  examine  into  and  regulate  soli- 
tary confinement  of  convicts, . .  357 
must  not  employ  convict  labor  on 
work  in  which  they  an»  inte- 
rested,  362 

penalty   for   illegally  employing 

convict  labor, 362 

prosecution  therefor, 363 

their  powers  in  respect  to  con- 
tracts for  convict  Ubor,,.  363-368 

to  inspect  county  jails, 389 

mode  of  inspection  prescribed,  390-392 
reports  to  be  made, 391,  392 

INSTRUCTORS: 

at  the  state   prisons,  their  du- 
ties,...'  347,  348 

INSTTRANCB: 

folse  claims, 228 

INSURED  PROPERTY: 

fraudulent  destruction  of, . .  227,  228 

INTENT  TO  DEFRAUD : 

what  is  necessary, 282 

INTERPRETATION : 

rulesof; 282 

INTIMIDATION : 

of  member  of  legislature, 36 

of  officer.  Juror,  &c., 62 

of  employees  or  laborers, 269 

INTOXICATING  LIQUOR : 
See  LiQuoB. 

INTOXICATION : 

crime  committed  during, 9 

no  defense  in  case  of  murder, ...     83 

of  physician, 87,  149 

of  railroad  engineer,  conductor,  or 

driver, , 172 

in  public^ 266 


J 

JAIL: 

SeePBSBOV. 

JUDGES,  kc: 

See  OmcEBS,  Judicial. 

JURISDICTION: 

of  the  state  over  crimes, 1 

JURORS: 

misconduct    by    officer    having 

charge  of, 41 

fVaudulently  drawing, 41 

JURORS,  REFEREES,  Ac.: 

improper  attempts  to  influence, . .  40 

misconduct  by, 40 

intimidation  of, 63 

jurors,  &C.,  bribery  of, 89,  40 

JURY: 

disturbance  before,  is  contempt  of 
court, 67 

JUSTIFIABLE  HOMICIDE : 
See  HouioiDK. 

K 

KEEPERS: 

Of  cxmnty  JaUa,  Must  receive 
United  States  prisoners, . .  299-301 

of  stale  pristma.  Duties  of,  in 
management  of  the  prison,  340-343 

Storekeeper  at  Sing  Sing.  His 
duties, 341,  343 

Kitchen  keepers.  Their  duties,  342,  343 

Hospital  and  haU  keepers.  Their 
duties, 343 

must  keep  record  of  work  of  con- 
victs entitled  to  earn  commuta- 
tion of  sentence, 373 

Must  receive  and  keep  persona 
duly  committed, 382 

duty  of,  as  to  manner  of  keeping 
them, 383 

and  as  to  employing  them,  .  384,  385 

to  provide  bibles,  and  cause  divine 
service  to  be  performed, 385 

to  keep  jail  record, 385,  386 

to  present  calendar  of  prisoners 
to  court  of  Oyer  and  Terminer 
and  court  of  Sessions, 387 

must  admit  Inspectonitothe  jails,  890 

KIDNAPPING: 

of  person  out  of  the  state^  when 

punishable,  7 

definition  of, 93 

punishment  of; 93-95 

effect  of  iiyured  party's  consent, .  94 
•ellipg  services  of  person  of  c6k>r,  96 
removing  fVom  the  state  persona 

held  to  service  elsewhere,  ....    95 
penalty  for  judicial  officers  aiding 

in, 95 

See  Child  Stbauko. 


INDEX. 


dTii 


KNOWINGLY: 

defined, 280 

LANDMARKS : 

removing  or  defacing, 262 

LANDS: 

buying  or  Belling  pretended  titles 

to,    63 

buying,  under  auit, 63 

under  adverse  poaaesaion,  may  be 

mortgaged, •  •     64 

forcible  enti^  and  detainer, 179 

unlawful  re-entry  upon, 179 

unlawful  intrusion  or  squatting, . .  179 

LARCENY : 

definitions  of; 210-212 

grand,  definition  of; 213 

punishment  of, 213,  2U 

petit,  definition  o^ 213 

punishment  of,  214 

determining  value  of  the  article, 

214,  215 

of  secarities  not  issued, 215 

severing  thing  fVom  realty, 216 

taking  wrecked  goods, 216 

committed  out  of  the  state,  . .  7,  217 

LEGISLATURE : 

disturbance  of, 35 

preventing  its  meeting, 35 

compelling  adjournment  of, 36 

preventing  member  from  acting, .  36 
compelling  or  preventing  any  offi- 
cial act, 36 

altering  draft  of  bill, 36 

altering  engrossed  copy  of  bill, . .  37 

'  bribery  of  member, 37 

member  receiving  bribe,  or  log- 
rolling,  37,  38 

forfeiture  of  office  by  member, ...  38 
refusal  of  witness  to  attend  or  to 

testify, 38 

LENDING  MONEY: 

upon  claims  delivered  for  coUeo- 
tion,... 64 

LETTER : 

threatening   letters,  opening   or 

publishing, 264 

.  what  constitutes  sending, 274 

LETYTNG: 

upon  property,  without  autbori^,    89 

LEVYING  WAR: 

definition  of, 21 

LIBEL: 

defined, 109 

a  misdemeanor, 109 

publication  of;  defined, 110 

liability  of  editors,  Ac, 110 

malice  presumed, 110 

its  truth  may  be  proved,  .......  •  110 


LIBEL: 

report  of  official  proceedings  priv- 

Ueged, 110,  HI 

threatening  to  publish, Ill 

privileged  communications, . .     ••  111 

LIBERTY  OP  CONSOIENOB: 
See  Religious  Belist. 

LICENSES  TO  SELL  LIQUOR: 

granting  them  wrongfully, ......  266 

LIGHTS,  SIGNAL : 

removing  or  masking, 264 

LIQUOR : 

sale  of,  in  courthouse,  jail,  or  at 

election  polls, 70 

wrongful  license  to  sell, 266 

selling  to  Indians, 266 

to  habitual  drunkards, 267 

to  paupers, 267 

on  Sunday  or  election  day, 267 

LOG-ROLLING: 8T 

See  Lboislatubb. 

LOGS,fta: 

defacing  marks  on, 165 

LOST  TREASURE,  Aa : 

appropriation  of, 186 

LOTTERY: 

definition  of, 137 

punishment  for  setting  up, 138 

declared  a  public  nuisance, 138 

bu}ing  or  selling  tickets, 139 

advertising, 139 

disposing  of  property  by  diance, .  139 

property  so  offered  forfeited, ....  141 

office,  keeping  or  advertising, ....  140 

insuring  tickets,  or  offering  to,  140,  141 

out  of  the  state, 141 

advertisement  by  persons  out  of 

the  state, 141 

letting  house  for  such  purposesi . .  141 

LUNATICS: 

See  INSANS  Perbovs: 

M 
MAGISTRATE: 

defined 281 

MAIMING: 

definitions  of; 89-91 

one's  self  to  avoid  duty, 90 

to  obtain  alms, 91 

premeditation, 92 

design  inferred  from  the  injury, . .  92 

punishment  of; •  92 

recovery  of  injured  person,  when 

a  defense, 92 

MAINTENANCE, 63,   64 

MAXIOB,  to.: 

defined,.., 280 
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MALICIOUS  MISCHIEF: 

general  definiUon, 359 

special  cases, .  ^ 259-366 

MALPRACTICE : 

hj  attorneys,...  64,  68,  tO,  tl,  368 
bj  phjsidans, 87,  149 

MANSLAUGHTEB : 
See  HoxiomB. 

MARKET  PRICE: 

fhiuds,  to  affecti 173 

MARKS)  DEFACING: 

OD  wrecked  property,  logs  or  lum* 
ber, 156 

MARRIAGE,  ftc: 

taking  woman  with  intent  to  com- 
pel her  to  marry, 118 

incestaous, 128 

to  one  already  married, 138 

illegal,  punishment  for  solenmlz- 
ing, 156 

MASTER: 

killing  of,  by  serrant,  .••.......    82 

MATRON: 

of  female  department  of  the  Sing 
.    Sing  prison.    Her  powers  and 

duties, 335,  336 

must  keep  record  of  work  of  con- 
victs entitled  to  earn  commuta- 
tion of  sentence, 373 

MAYHEM: 

iSSm  MADcnro. 

MEASURES,  FALSE: 
SeeVAiSB  WKiaora 

MEETINGS)  LAWFUL: 

disturbing, 37,  176 

MEETINGS,  PUBLIC: 

preventing  electors  fW>iii  attend- 
ing,      27 

MILB  STONE : 

malicious  injury  to, 257 

MILITART  PUNISHMENTS,  Ac : 

preserved, •.....•..•.  283 

MILITARY  STORES : 

of  the  state,  taking  o( 187 

MINISTERS,  PUBLIC: 

iSSm  AMBA88ADOBS. 

MISCARRIAGE: 
See  Abortiok. 

MISCHIEVOUS  ANIMAL: 

liability  of  owner, 86 

MISDEMEANOR : 

definitions  of, 4^      6 

ponishment  of, 6 

HO  aoQosioriea  in, 18 


MISDEMEANOR: 

accidental  killing  whQe  commit- 
ting.   84 

includes  wrongAil  acts  not  ex- 
pressly forbidden, 271 

aiding  in, 273 

What  are  miedemeanan  : 

blasphemy,   15 

profane  swearing, 16 

Sabbath  breaking, 18 

maliciously  serving  process, 19 

compelling  adoption  of  m  form  of 

religious  belief, 19 

preventing  performance  of  religi- 
ous act, 19 

disturbing  religious  meetings,  ...  19 

bribery,  £c.,  at  elections, 22 

betting  on  elections,  Ac., 22 

defhiuding  elector  of  his  vote,  . .  24 
obstructing  electors  in  attending 

elections, 24 

voting  more  than  once, 24 

Srocuring  illegal  votes, 26 
legal  v<Sng  by  inhabitant  of  this 

state, 26 

illegal  voting  by  resident  of  dif- 
ferent district, 25 

Slegid  voting  by  unpardoned  con- 
vict,    26 

felse  statement  on  being  regis- 
tered or  voting, 26 

disturbance  of  public  meetings, .  •  27 

preventing  public  meetings, 27 

preventing  electors  from  attend- 
ing public  meetings, 27 

intimidating  electors, 27 

disobejring  Inspectors  of  elections,  27 

riotous  conduct  at  elections, .  • . .  •  27 

keeping  fUse  poll  list, 28 

misconduct  by  inspectors, 29 

falsely  canvassing   or  returning 

votes, 29 

acting  as  public  officer  without 

qualifying, 81 

obstructing  executive   officer  in 

his  duty, « 82 

asking  excessive  fees, 32 

asking  reward  for  omitting  or  de- 
laying official  acts, 88 

asking  fees  for  services  not  ren- 
dered,   83 

asking  unlawful  reward  for  ser- 
vices in  extradition, • . .  •  •  33 

bujring  or  selling  appointments  to 

office, 33 

wrongflil  exerdse  of  the  functions 

of  an  office, ,  84 

disturbance  of  legislature, 36 

preventing  member  from  acting, .  86 
witness  reAising  to  attend  legisla- 
ture or  committee, 38 

witness  reAislng  to  testify, 38 

misconduct  by  jurors,  Ac, 40 

Judicial  jofficer,  Ac,  receiving  gift^  40 
improper   attempts   to  influeno* 

Jurors,  nfereos,  Ac, 40 
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lOSDEHEAKOItS:  * 

drawing  jurors  fVandulently, ....  41 
misoonduct  by  officer  m  charge  of 

jurors,   41 

rescuing  prisoners  in  certain  cases,  42 
attempt  to  escape  from  other  than 

state  prison, 43 

aiding  prisoner  to  escape,  other 

than  felon, 44 

concealing  escaped  prisoner,  ....  44 

deceiving  witnesses, 56 

destroying  evidence, 56 

preventing  witness  from  attend- 
ing,    66 

bribing  witness, 57 

permitting  escape  of  prisoner, ...  58 
unlawful  acts  by  ministerial  offi- 
cers,   #f. 68 

refusing  to  receive  prisoner, 59 

delaying  to  take  arrested  person 

before  a  magistrate, 59 

seizing  person  or  property  without 

authority, 69 

undue  severity  in  executing  search 

warrant, 60 

refusing  to  aid  officer  in  arresting, 

Ac, 60 

refusing  to  make  an  arrest, 60 

obstructing  officer  in  his  duty,  . .  60 

taking  extra-judicial  oath, 61 

administering  extra-judicial  oath,  61 

compounding  misdemeanor, . .  61,  62 

intimidating  officer,  Ac, 62 

suppressing  evidence, 63 

buying  lands  in  suit, 63 

buying  or  selling  pretended  titles,  63 

common  barratry, 64 

lending  money  on  claims  delivered 

for  collection, 64 

purchase  of  claims  by  attorney, 

justice,  Ac, 64 

criminal  contempt  of  court, 66 

renewing  application  to  stay  trial 

of  an  indictment  without  leave,  68 
grand  juror  acting  after  challenge 

allowed, 68 

disclosure  of  depositions  taken  by 

magistrate, 68 

disclosure  of  depositions  returned 

by  grand  jury, 69 

fraud  by  insolvent  applying  for 

discharge, 69 

racing  near  a  court, •  69 

selling    liquor    in   jail    or  court 

house,  or  near  election  polls,. .  70 

collusion  or  fraud  by  attorney. . .  70 
attorney  allowing  his  name  to  be 

used  in  a  suit, 71 

using  attorney's  name, 71 

importing  foreign  convicts, 72 

omission  of  duty  by  public  officer,  73 
doing    anything    prohibited    by 

statute, 73 

disclosure  of  indictment, 74 

disclosure  of  evidence,  fta,  by 

gnnd  juror, 74 

Inatituting  suit  in  false  name,  ...  74 


laSDBMEANORS: 

maliciously  procuring  search  war- 
rant     U 

unauthorized  communication  with 

convict  in  state  prison, 74 

town  clerk  neglecting  to  return 

names  of  constables, 74 

public  officer  giving  false  certifi- 
cate,       t6 

conspiracy, 7ft 

judge  issuing  warrant  to  remove 

person  held  to  service, 9ft 

attempt  to  provoke  a  challenge,  .  103 

posting  for  not  fighting, 103 

assault,  or  assault  and  battery, . .  108 

publishing  libel, 109 

threatening  to  publish  libel,  ....  Ill 
submitting  to  attempt  to  procure 

abortion, 122 

concealing  still  birth, 123 

unlawful  dissection, 130,  134 

omitting  to  bury, 131 

attaching  corpse  for  debt, 133 

disturbing  funeral  or  burial,  ....  134 
indecent    exposure,    exhibitions, 

Ac, 134 

buying  or  selling  lottery  tickets, .  139 
disposing  of  property  dependent 

upon  drawing  of  a  lottery, ....  139 
keeping   or    advertising    lottery 

office, 140 

insuring  lottery  tickets  or  ofi'er- 

ing  to, 141 

letting  houses  for  lottery  purposes,  141 
keeping  gambling  apparatus  in 

certain  places, 143 

winning  at  play  by  fVaud, 143 

exacting  payment  of  money  won,  143 
winning  or  losing  $25  or  more. . .  144 
keeping     or     letting     gambling 

houses,  tables,  Ac, 146 

enticing  into  gambling  house,  . . .  147 
omitting  to  prosecute  for  gam- 
bling,   147 

masters   allowing   gambling   on 

vessels, 147 

racing, 147 

pawnbroking  without  license,  . . .  148 
pawnbroker,   refusing   to    show 

stolen  goods. 148 

concealing  purchaser's  name,  Ac.,  148 

selling  pledges  prematurely, 148 

malpractice  by  intoxicated  physi- 
cian,    149 

overloading  vessels,  by  which  life 

is  endangered, 150 

bursting  boiler,  Ac., 150 

using     fictitious     copartnership 

name, 150 

forging  trade-marks, 151 

keeping  dies,  Aa,  for  such  pur- 
pose,  153 

fraudulently  using  genuine  trade- 
marks,  162 

keeping    or    selling    goods    so 

marked, •  168 

imitations  of  trade-marks, IftS 
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MISDEMEANORS : 

definition  of  "trade  mark,'* 163 

refilling  or  selling  stamped  min- 
eral water  bottles,  &c., 153 

defacing  marks  on  wrecked  prop- 
erty, logs,  &C., 155 

ofiicer       unlawfully       detaining 

wrecked  property,  Ac, 155 

fraud  in  limited  partnership,  ...  155 
solemnizing  illegal  marriage, ....  155 
unlawful  confinement,  ^,  of  in- 
sane persons, 156 

taking  usury,  156 

reooufining  discharged  prisoner, .  156 
concealing  prisoner  to  prevent  dis- 

diarge, 156 

innkeeper  or  carrier  refusing  guest 

or  passenger, 157 

maintaining  public  nuisance, ....  162 
unlawfully  keeping  or  carrying 

gunpowder, ....  162 

throwing  gas-tar  into  public  wa- 
ters,    162 

violation  of  quarantine  laws,  163-165 

piloting  without  license, 165 

acting  as  port  warden  without 

authority, 165 

mislabeling    drugs,    or    omitting 
label,  or  putting  up  prescription 

wrongly, 166 

selling  poison  without  recording 

the  sale, 16t 

refusing  to  exhibit  the  record, ...  1 68 

selling  poison  without  label, 168 

baling  hay  without  marking, ....  ]  66 
putting  extraneous  matter  in  pack- 
ages sold  by  weight, 169 

adulterating  food,  drugs,  Ac.,  or 

selling  them, 169 

selling,  Jtc,  food,  Jbc.,  when  spoiled  170 
selling  or  keeping  slungshot,. ...  170 
carrying  concealed  weapons,....  170 

negligence  as  to  fires, 171 

refusing  to  aid  in  extinguishing 

fire  in  woods, 171 

obstructing  attempts  to  extinguish 

fires, 171 

maintaining  ferry  without  author- 
ity,  171 

violating  condition  of  recognizance 

to  keep  a  ferry, 171 

railroad,  neglect  to  sound  bell  or 

whistle  at  cros.sing, 172 

intoxication  of  engineer,  conduc> 

tor,  or  driver, 172 

violation  of  duty  by  any  officer  of,  172 
neglect  to  guard  ice-cuttings, ....  172 
unlawfully  using  net  or  weir  m 

Hudson  river 173 

exposing  in  public  any  one  with 

cont:igious  disease, 173 

false  statements,  to  afiect  market 

price, 173 

publishing,  in  newspaper, 173 

eavesdropping, 178 

racing  upon  highways, 174 

disturbing  any  lawful  meeting, . .  175 


MISDEMEANOURS: 

aiding  in  riot,  in  some  cases, ....  176 
participating  in  a  rout  or  unlaw- 
ful assembly, 176 

allowing  public  masquerade,. . . .  176 
remaining  present  at  riot,  &c., ...  177 
remaining  in  an  assembly  which 

becomes  unlawful, 177 

resisting  execution  of  process,  . .  177 

prize  fight,  aiding  in, 178 

challenging,   &c.,   or  betting 

on, 178 

peace   officer  neglecting   to 

report  suspicion  of, 179 

forcible  entry  and  detainer, 179 

unlawful  re-entry  upon  lands,. . .  179 
squatting  or  unlawful  intrusion  on 

lands  in  any  city  or  village, ...  179 
shooting.  Ac.,  in  public  places,  . .  1 80 
official  misconduct,  not  specified, .  182 
officer  taking  interest  in  public 

lease  or  contract  made  by  him,  182 
county  clerk  not  publishing  an- 
nual statement, 182 

obstructing  collection  of  revenue,  1 82 
auctioneer,  acting  without  filing 

bond, 182 

accepting  appointment  from 

other  state, 183 

selling  goods  in  another  state,  1 83 
having  two  places  of  busi- 
ness,     183 

selling  goods  at  other  than 

his  place  of  business, ....   1 83 
selling  property  without  ad- 
vertisement,    183 

selling  unlawfully  after  dark,  1 84 
omitting  to  render  account,  .  184 
fraud  or  evasion  of  law  by, .  184 
canals,  weighm aster  making  false 

entry, 185 

ofiicer  of  concealing  fraud  upon 

revenue, 185 

drawing  off  water  from,  un- 
lawfully,     185 

bribery  of  canal   officer   to 

permit  the  same, 185 

traudulent  appropriation  of  lost 

treasure,  &c., 185 

false  statement   in  reference  to 

taxes, 186 

having  burglar^a  tools. 197 

unlawfully  entering  buildings  not 

dwellings, ]  97 

petit  larceny, 214 

taking  wrecked  goods,  &c, 216 

evading  or  injuring  gas  meter, ...  216 
extortion  under  color  of  oflicial 

right, 221 

attempting   extortion   by   verb:il 

threat, 222 

receiving  money  in  false  charac- 
ter,     223 

personating  officer,  fireman,  &e., .  2TS 
using  false  weights  or  measures, .  229 
assignments,  with  preferences,  in 
cases  not  allowed  by  law,  ....  231 
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UISDEME  ANOBS : 

fraud  alent  oonvejanoos, 230 

fraudulent   removal   or  conceal- 

ment  of  property, 231 

fraudulent  insolvency, 240 

fictitious  subscription  for  stock  of 

corporation,    241 

corporation,  unauthorized  use  of 

names  in  prospectus, 242 

misconduct  by  directors  ofj..  242 
issuing  excessive  circulation,  244 
excessive     indorsement    or 

guarantee, 245 

oflQcer  overdrawing  account,  245 
insolvent,  &c^  bank  receiv- 
ing deposits, 245 

false  report  of  condition  of 

corporate  affairs, 246 

officer  refusing  inspection  of 

books, 246 

fraudulent  insolvency  of  di- 
rectors liable, 247 

violations  of  duty  of  director,  247 
railroad,   contracting   exces- 
sive debt, 247 

keeping  an  office  for  unlawful  sale 

of  passenger  tickets, 251 

malicious  injury   to    mile-board, 

guide-post,  fta, 257 

to  telegraph  line, 258 

malicious  mischief,  not  specified, .  259 
killing   or   cruelly    treating 

animals, 259 

causing  animals  to  fight,  . . .  259 
keeping  a  house  for  animals  to 

fight, 259 

wounding  or  trapping  birds 

in  cemetery, 260 

malicious  injuries  to  freeholds  261 
malicious  injuries  to  standing 

crops, 262 

removing  or  defacing  land- 
marks   262 

interfenng  with  piers,  booms 

or  dams, 263 

injuring  dams,  &c., 263 

removmg  buoy  or  beacon  in 

New  York  harbor, 264 

opening  or  publishiug  sealed 

letters, 264 

disclosing    telegraphic    dis- 

patcli, 265 

concealing    telegraphic    dis- 

patcli, 265 

iiyurlng  work  of  art  or  im- 
provement in  city,  &c.,  . . .  265 
granting  wrongful  license  to  sell 

liquor, 266 

selling  liquor,  &c.,  to  Indians,  ...  266 

intoxication  in  public, 266 

selling  liquor  to  habitual  drunk- 
ards,   267 

to  paupers, 267 

on  Sunday  or  election  day, . .  267 
violation  of  navigution  laws,  ....  267 
attorney  defending  suit  brought 
by  his  partner  or  himself,  ....  268 


laSDBMEANORS: 

presenting  false  daim  to  public 
officer, 268 

intimidating  employers  or  labor- 
ers,  269 

voting  unlawfully  at  town  meet- 
ing,    269 

ii\juriou8  acts  not  expressly  pro- 
hibited,  271 

MISTAKE  OF  FACT : 

disproving  criminal  intent  is  a  de- 
fense,        9 

MOCK  AUCTIONS, 226 

MORBID  CRIMINAL  PROPENSITT,    10 

MORTGAGE : 

of  lands  under  adverse  possession,    64 

MUTILATION    OF    DOCUMENTS^ 

45,  264,  266 
NAME: 

bringing  action  in  a  false  name,  .     74 

NAVIGATION  LAWS: 

violation  of, 267 

NEGLECT,  Ac.: 

defined, 280 

NEWSPAPERS : 

publishing  false  statements, 173 

NIGHT  TIME : 

definition, 189,  198 

NUISANCE,  PUBLIC: 

definition  of, 158 

maiutaming,  Aa,  is  a  misdemeanor,  162 

o 

OATH: 

defined,  in  reference  to  peijary. .  49 
of  office,  violation  of,  not  perjuiy,  49 
extra  judicial,  taking  or  adminis- 
tering,    61 

OBSTRUCTING  OFFICER: 

in  discharge  of  duty, 60 

OFFENSES: 
See  CBiujsa, 

OFFICE: 

acting  in,  without  qualifying,. ...  31 
buying  or  selling  appointment  to, 

33,  34 

such  appointment  void, 34 

wrongful  exercise  of, 34 

OFFICER: 

executive,  punishment  for  attempt 
to  bribe  one, 31 

punishment  for  officer,  asking  or 
receiving  bribe, 32 

for  asking  excessive  fees, 32 

taking  reward  for  omitting  or  de- 
laying official  acts, 32 

resisting  officer, 32 
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OFFICEB: 

taking  fees  for  seirices  not  ren- 
dered,      33 

toking  unlawful  reward  for  aer* 

vices  in  extradition, 33 

refusal  to  surrender  seal,  Ac.,  to 

successor, 34 

die/octo,  yaliditj  of  his  acts,. .  31,  34 
administrative,    same    provisions 

apply  as  to  executive, 35 

Judicial,  offering  bribes  to, 39 

taking  bribes, 39 

receiving  gifts  from  parties, 40 

aiding  to  remove  persons  held  to 

service,  from  the  State, 95 

ministerial,  permitting  escape  of 

prisoner, 58 

injury  to  records,  or  embezzle- 
ment,      58 

oommittiog  other  unlawful  acts, .    58 
revising  to  receive  prisoner  into 

his  custody, 59 

delaying  to  take  arrested  person 

before  magistrate, 59 

public,  arresting,  seizing  property, 

Ac.,  without  authority, 59 

refusing  aid  to,  in  making  arrest^ 

Ac., 60 

obstructing,  in  discharge  of  duty,    60 

attempt  to  intimidate, 62 

omission  of  duty  by, 73 

disclosing  indictment  having  been 

found, 74 

giving  false  certificates, 75 

detaining  wrecked  property,. . • .  155 

embezzlement  by, 181 

taking  an  interest  in  lease  or  con- 
tract made  by  him, 183 

official  misconduct  by, 182 

executing   search  warrant  with 

undue  severity, 60 

defined, 2»1 

OFFICERS  OF  STATE  PRISONS: 

designation  of. 310 

'Who  are  not  eligible, 313 

how  suspended, 313 

appointments  and  removals  to  be 

entered  in  minutes, 314 

oath  of  office, • 314 

official  bonds  prescribed, 315 

where  to  be  filed, 315 

salaries  prescribed, 315 

how  paid, 317 

restriction  as  to  perquisites, 317 

officers  cannot  give  evidence  of 

debt, , 317 

how  to  verify  reports,  318 

when  to  make  reports, 318 

must  not  be  interested  in  con- 
tracts,    318 

penalty  for  employing  convicts  at 

prohibited  work, 362 

prosecution  therefor, 363 

exempt  fVom  jury  and  militia  duty,  399 

And  see  Chaplains. 
Clerks. 


OFFICERS  OF  STATE  FBISOKS: 

Andeee  Guabd& 

Inspbctobs. 

Instruotobs. 

SLerpbrs. 

Matrox. 

PhtsiciakSw 

Wardens. 

OMISSION  OF  DUTY: 

when  punishable, 73^  274 

OVERLOADING: 

vessels, 86,  150 

OYERT  ACT: 

when  necessary  to  oonstitQte  con- 
spiracy,      78 

P 
PARDON: 

of  convict  of  perjury,  does  not 
make  him  a  competent  wit- 
ness,   53,    54 

PARENT: 

deserting  or  neglecting  child, ....  121 

PARTIES  TO  CRIMES: 

dassiflcation, •    12 

PARTNERSHIP,  LIMITED: 

fraud  in, 155 

PASSAGE  TICKETS: 

sale  by  agents,  regulated, 249 

sale  forbidden  except  by  agents, .  249 
sale  of  certificates  or  receipts, . . .  250 

conspiracy  to  sell, 251 

punishment  for  such  sale, 251 

offices  for  such  sales,  disorderly 

houses, 251 

sales  by  owners,  pursers,  &a,  al- 
lowed,   252 

and  by  station  masters  and  con- 
ductors,  252 

what  it  must  contain, 252 

penalty  for  selling  incomplete  one,  253 
requisites  of  indictment, 253 

PASSENGER: 

expulsion  of,  from  vehicle, 107 

PAUPERS: 

selling  liquor  to, 267 

PAWNBROKER: 

acting  without  license,  . . .  .f . . . .  148 
refusing  to  show  stolen  goods.  . .  148 

selling  pledge  too  soon, 148 

concealing  name  of  purchaser,  Aa,  148 

PEACE  OF  THE  STATE: 

conspiracy  against, 78 

PENAL  CODE: 

title  of. b 1 

effectof, 2 

its  objects, 5 

not  to  be  strictly  construed, 6 
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PBEJUET: 

deflnitioD, 46 

irregularitj  in  administeriDg  the 

oath  no  defoDse, 60 

when  the  making  of  a  deposition, 

Acj  is  deemed  complete, 61 

incompetency^  of  witness  no  de- 
fense,   ,    61 

witness  need  not  know  that  his 

eyidenee  was  material, 61 

stating  what  one  does  not  know 

to  be  true, 61 

f  punishment  o^ 61 

summary  committal  of  suspected 

witnesses, ,    62 

securing  necessary  witnesses  and 

documents  to  prove  it, 62 

convict  of,  when  incompetent  as 

a  witness, 63 

subornation  of, 63 

PBBSON: 

defined, 282 

PERSONAL  PROPERTY: 

defined, 281 

PERSONATING  ANOTHBRPALSE- 
LY, 223 

officer,  fireman,  Ac., •  •  223 

PETIT  TREASON: 

abolished, 82 

PHYSICIANS: 

malpractice  from  intozicaUon,  87,  149 
of  state  prison^  official  duties,  343-346 

official  reports  of, 344,  346 

where  to  reside, 346 

PIERS: 

interfering  with, 263 

PILES: 

removing  from  embankments, ...  263 
PILOTING : 

without  license,  except  coasting 
steamer, 166 

PIPES,  GAS  OR  WATER: 

injuring, 265 

POISON: 

sale  roust  be  recorded, 167 

refusing  to  exhibit  record, 168 

selling  without  label, 168 

St4  Attsmpts  to  Kill. 

POISONING: 

food,  wells,  ftc^ 149 

cattle, 259 

PORT  WARDEN: 

acting  as,  without  authority, ....  166 
PREMEDITATION: 

in  case  of  murder, 83 

PRETENDED  TITLES: 

buymgorseUmg, 63 


PRINCIPAL: 

whois, ,     13 

PRINTING: 

included  m  writing, 281 

PRISON: 

escape  fhmi,  how  punishable, ...  .43 

attempt  to  escape  from, 43 

the  word  defined, 44 

selling  liquor  in, 70 

And  see  AlUbuen  Prison. 
Clintojj  Pbisost. 
County  Jail& 
Sing  Sing  Prison. 
Statb  Prisons. 

PRISONERS : 

rescuing  from  custody, 42 

re-arrest  after  escape, 43 

aiding  to  escape, 44 

the  word  defined, 45 

permitting  escape  of, 68 

refusing  to  receive,  into  custody,  69 
rescue  or  escape  in  county  pro- 
claimed in  insurrection, 60 

reoonfining,  when  discliai^ged, ...  166 

concealing,  to  prevent  discharge, .  166 

PRIZE  FIGHT: 

aidingin, ns 

challenging,  Ac, 178 

betting  on,  Ac., 178 

challenge  to,  defined, 178 

leaving  the  state  to  engage  in, . . .  178 
duty  of  peace  officers  to  report 

suspicion  ofj 179 

PROCESS : 

when  it  may  be  served  on  Sunday,  1 8 

maliciously  serving,  in  holy  time,  19 
resisting  its  execution  in  county 

proclaimed  in  insurrection, ....  60 
disobeying  or   resisting   is  con- 
tempt,    67 

combination  to  resist, 177 

PROCLAMATION,  Ao. : 

false  publication  of,. 270 

PROPANE  SWEARING: 

definition, 15 

punishment  of) 16 

summary  conviction  for, 15 

PROHIBITED  ACTS: 

when  misdemeanors, 73 

PROPERTY: 

defined, 281,  282 

PROSECUTIOiJ  OF  CRIMINALS: 

how  regulated, 5 

compounding  or  delaying, 62 

PUBLICATIONS: 

what  are  contempts, 67 

PUBLIC  DOCUMENTS: 

stealing  or  destrojring^ 4S 
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PUNISHMENTS: 

must  be  preodded  by  conviction, .      6 
of  felonies  and  miadomeanorSi ...       6 

who'are  liable, *i 

mitigation  of; 273 

enumerated, 3 

how  deteimined, • 6 

ct 

QUARANTINE  LAWS: 

violation  of, 163 

n 

EACIN0,  Aa: 

on  Sunday, 17 

near  roligious  meetings, 20 

near  a  court, 69 

declared  a  nuisance, 147 

bow  punished, 147 

on  highways, 174 

BAFFLE: 

jSSmLottebt. 

RAILROAD: 

neglect  to  sonnd  bell  or  whistle  at 

crossinga, 172 

intoxication  of  engineer,  conduc- 
tor, or  driver, 172 

neprlect  of  duty  by  any  officer  of;  172 

malicious  injury  to, 257 

tickets  of  foreign, 253 

RAILROAD  COMPANY: 
See  CoRPOOATiox. 

RAILROAD  TICKETS: 
See  Passage  Tickets. 

RAPE: 

defined, 112,  116 

when  physical  ability  must  be 

proved, 116 

two  decrees, 117 

punishment  of, 117 

REAL  PROPERTY: 

defined. 281 

■ 

RE- ARREST: 

of  escaped  prisoner, 43 

RECEIPT: 

fictitious,  for  goods, 254,  255 

duplicate  must  be  marked  so, ... .  255 
must  be  canceled  on  re-delivery 
of  property,  when, 256 

RECEIVING : 

Stolen  goods, 216 

RECORDING 

or  filing  false  instruments, 45 

RECORDS: 

penalty  for  stealing  or  destroying 

them, 45 

injury  to,  by  ministerial  officer  or 

deputy, 68 


REFEREE: 

disturbing  proceedings  of  ia  a  con- 
tempt,       66 

And  see  Jubobs,  Rspbrees,  Ac. 
OmcEBS,  Judicial. 

REFUSAL: 

to  receive  prisoner  into  custody, .     59 

to  make  an  arrest, 60 

to  aid  officer  in  making  arrest,  Ac,    60 

REGISTRY,  FALSE: 

See  Election.  ^ 

RELIGIOUS  ACT: 

preventing  performance  of, 19 

RELIGIOUS  BELIEF: 

compelling  adoption  o^ 19 

RELIGIOUS  MEETINGS: 

disturbance  of, 19 

REMEDIES: 

civil,  preserved, 283 

RESCUING  PRISONERS: 

from  custody, 42 

in  county  proclaimed  in  insurrec- 
tion,       60 

RESISTING: 

a  statute.   When  it  is  levying  war,  21 

election  officers, 27 

officersingeneral,  in  their  duty,  32,  60 

by  rescuing  prisoners, 42 

by  retaking  goods, 42 

execution  of  process, 177 

in  county,  declared  in  insur- 
rection,    60 

order  of  court,  is  contempt, 67 

REVENUE : 

obstructing  collection  of; 1 82 

RIOT: 

definition, 175 

punishment  of, 175 

refusing  aid  in  quelling, 177 

remaining  present  at, 177 

at  elections, 28 

summary  arrest  therefor, 29 

ROBBERY: 

defined, 98-100 

two  degrees, 109 

in  the  Ist  degree,  punislmient  of,  100 
in  the  2d  degree,  punishment  of,  101 
by  two  or  more,  punishment  of, .  101 

ROUT: 

definition, 176 

punishment  of, < . . . .  176 

being  present  at, 177 

S. 

SABBATH-BREAKING : 

definition, 16 

what  time  ia  included, 16 
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SABBATH-BREAKING : 

persons   observing  another  day 

than  Sunday, 17 

what  traffic  prohibited, 18 

puuislimeut  of, 18 

SACRILEGE, 197,  260 

SALTPETRE: 

liability  of  persons  keeping  it  un- 
lawfuUy, 87 

SALT  WORKS: 

injuries  to, 187 

SEARCH  WARRANT: 

nsin^r  undue  severity, 60 

maliciously  procuring, 74 

SECOND  OFFENSES, 276-277 

SEDUCTION, 118 

punishment  of, 120 

marriage  a  defense, 121 

SHERIFFS: 

to  keep  county  jails, 289 

their  compensation  for  transport- 
ing convicts, 290,  291 

account  thereof, 291 

how  paid, 292 

powers  and  duties  of,  in  removal 
of  prisoners, 298,  299 

And  see  Offioeo,  Ministehul. 

SHOOTING,  Ac, 101 

in  public  places,  180 

SIGNATURE : 

defined, 281 

SING  SING  PRISON: 

farm,  how  managed, 335 

receipts  of  the  warden,  how  dis- 
posed of, 333 

powers  and  duties  of  matron  of 

female  department, 335,  336 

Sing  Sing  guards, 349,  352 

bodies  of  convicts  dying  at,  how 

disposed  of, 359 

children  born  at,  how  supported,  359 
warden  of,   may  let  services  of 

convicts  for  cutting  stone,  ....  370 
what  the  contract  must  contain,  .  370 

SLUNG  SHOT: 

making  or  keeping, 170 

SODOMY : 

See  Cbdcb  A0AIM8T  Natusb. 

SOLICITOR: 

included  in  the  term  attorney, ...     65 

SPIRITUOUS  LIQUOR: 

See  Liquor. 

SQUATTING: 

upon  lands, • 179 

STATE  PRISONS: 

escapes  from, 43 


STATE  PRISONS: 

communications  with  oonTict  in, 

unauthorized, 74 

the  state  prisons  designated, ....  289 
convicts  how  to  be  distributed 

among  them, 290 

reports  how  to  be  made, 290 

offioers  of,  exempt  from  jury  and 

militia  duty, 399 

what  punishments  are  allowed  in,  399 
restrictions  upon  use  of  liquor  in,  399 

wlio  may  visit  tliem, 400 

oonvicts  in,  how  brought  up  to 

testify, 400,  401 

in  what  cases  competent, 401 

how  brought  up  for  trial, 402 

And  see  AunuRir  Prison. 
Clinton  Prison. 
Sing  Sing  Prison. 

STATUTE:  RESISTANCE  TO: 

when  it  amounts  to  levying  war, .  21 
violation  of,  when  a  misdemeanor,    73 

STATUTES: 

which   continue  in  force  desig- 
nated,    283-286 

STAY  OF  TRIAL: 

renewal  of  application  for,  with- 
out leave, 68 

STEAMBOAT: 

liability  of  persons  in  charge  of, .  86 
explosion,  Ac., 150 

STEAM  ENGINE: 

explosion,  Ac, 87,  150 

STILL  BIRTH: 

concealing, 123 

STOLEN  GOODS: 

receiving, 216 

STRIKES: 

See  iNnviDATiNO. 

STUPEFYING  DRUGS: 

administering, 102 

SUBORNATION  OF  PERJURY: 

defined, 53 

how  punishable, 53 

SUICIDE: 

definition, 79 

no  forfeiture  for, 79 

attempting,  defined, 79 

intoxication  no  excuse, 80 

aidiug,  defined, 80 

punishment  of, 80 

mental  incapacity  of  suicide  is  no 

defense, 80 

what  proof  required, 82 

-  aiding  attempt  at,  defined, 80 

punishment  of, 80 

SUIT: 

instituting  ia  false  name, 74 
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SUMICABY  ABRSST: 

for  dtotarbance  at  electioiifl, 28 

SUMMARY  COMMITTAL: 

forpeijury, 62 

SUMMARY  CONVICTION: 

for  profane  swearing, •     16 

SUPPRESSING  EVIDENCE, 63 

T 

TAXES: 

obstructing  the  coOection  of, ... .  1 82 
false  statement  as  to, 187 

TELEGRAPH: 

malicious  iigury  to, 268 

disclosing  dispatch, 266 

suppressing  dispatch, 266 

TESTIMONY: 

THING  IN  ACTION: 
See  Buniro  Bbxakds. 

THREATENING  LETTERS: 

sending, 221 

TITLE  OF  CODE, 1 

TITLES: 

buying  or  selling  pretended,. ...    63 

TOLL  HOUSE: 

malicious  injury  to^ •  267 

TOWN  CLERK: 

neglect  to  return  names  of  con- 
stable      74 

TOWN  MEETING: 

voting  unlawftilly  at, 269 

TRADE  MARKS: 

counterfeiting, 161 

keeping  dies,  Ac,  to  counterfeit, .  162 

colorable  imitations  of^ 162 

fraudulently  using  genuine  ones, .  162 

definition  of, 163 

''affixing"  defined, 163 

refilling  or  keeping  stamped  bot- 
tles,   163,  164 

search  for  stamped  bottles, 164 

TRAVELING : 

on  Sunday, 17 

TREASON : 

definition  of, 20 

punishment  of, 21 

petit  treason,  abolished, 82 

TREASURE,  LOST,  Ac : 

appropriation  of, 186 

TRUL  OP  INDICTMENT: 

renewing  of  application  to  stay  it, 
without  leave,.... 68 

TURNPIKE  GATE: 

malicious  ii^ury  to^... 267 


TJ 

UMPIRE: 

Set  Omons,  jtjdicxal. 

UNITED  STATES  PRISONERS: 

how  reoeiyed  and  detained  in  state 
prisons  and  county  jails, . .  299,  300 

escapes  of, 300 

duties  of  prison  oflBcere,  respect- 
ing,....  SOI 

cannot  earn  conmiutation  of  sen- 
tence,   373 

UNLAWFUL  ASSEMBLY: 

definition  of, 176 

punishment  of, 176 

being  present  at,t 177 

USURY: 

taking  el|  a  ffiisdemeanor, 156 


VESSEL: 

destruction  ot, • 22t 

definition  of, 281 

VOLUNTARY  OATHS: 

when  allowed, •••      61 

VOTING: 

Sw  ELBonov. 
Towir  MBsmro. 

WAGER: 

See  Bnnvo. 
WAIVED  PROPERTY: 

fhiudulent  appropriation  of) 186 

WAR  AGAINST  THE  STATE: 
jSseLBTTiNa  Wab. 


WARDENS: 

duties  of,    in   removal   of  con- 

Ticts, 293,  294 

name    "  warden "    preferred    to 

"agent  and  warden,". ...  311  note 
to  pay  salary  of  other  officers, ...  317 
traveling  expenses  to  be  allowed,  317 

to  reside  at  the  prison, 320 

to  attend  to  the  filscal  concerns  of 

the  prison, 321 

powers  and  duties  o^  in  respect 

to  them, 321^25 

to  keep  and  render  accounts,  326,  327 
to  report  estimates  of  anticipated 

expenses, 326 

to  report  receipts  and  expendi- 
tures,   327 

to  file  copies  of  prison  contracts, .  328 

to  sell  useless  property, 329 

to  pay  sheriffs  for  transporting 

convicts, 329 

to  superintend  government  and 

discipline  of  the  prison, ,  329 

powers   and   duties    in   respect 
thereto, 329-332 
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WARDENS: 

requisites  of  wardens*  aoooonts,..  833 

how  to  be  audited, 332 

penalty  for  neglect  to  make  re- 
turns,   333 

penalty  for  neglect  of  duty,  ftc, .  333 
how  to  contract  for  provisions  for 

prisonSi 356,  366 

may  confine  a  disobedient  convict 

upon  short  aUowanoe, 366 

or  in  a  solitary  cell, 357 

penalty  for  employing  convicts  at 

prohibited  labor, 362 

prosecution  therefor, 363 

must  make  known  provisions  rela- 
tive to  commutation  of  sentence, 
to  convicts, 373 

WABEHOUSE  RECEIPTS: 
See  "RECKXPTfL 

WARRANT,  SEARCH: 

See  SXABOH-WARBAHT. 

WATER  PIPES: 
injuring, 266 

WAT,  PRIVATE: 

malicious  injury  to^ 267 

WEAPON: 

concealed, ,  170 

certain  assaults  with, • 

See  Attekpt  to  TCu.t. 

WEIGHTS,  FALSE: 
See  Falsi  Wxioan. 

WEIR,  Ao.: 

using  in  Hudson  river, 173 


WIFE: 

oonmiitting  crime  under  ratjeo- 

tion  to  husband, 10 

killing  of  husband  by, 88 

WILLPULLT: 

defined, 280 

WITNESS: 

refusing  to  attend  before  legisla- 
ture or  committee,  or  to  testify,    38 
Incompetency  of  one  convicted  of 

peijury, 53 

penalty  for  deceiving, 56 

preventing  or  dissuading  from  at- 
tending;      66 

bribery  of, 67 

refusal  to  be  sworn  or  to  testify, 
is  contempt  of  court, 67 

WITNESS'  PRIVILEaE: 

restricted, 66,  104,  144,  180 

evidence  taken  in  violation  of)  not 

receivable  against  him, 66 

testimony  used  against  him  in 

perjury,.... 278 

WORKS  OF  ART: 

or  improvements,  injuring, 26ft 

WORSHIP,  HOUSE  OF: 
See  HousB  or  Wobship. 

WRECKED  PROPERTY: 

unlawl\il  detention  o( 166 

defacing  marks  upon, 166 

WRITING: 

defined, 281 
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